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SUPREME COURT OF THE STATE OF NEW YORK COUNTY OF NEW YORK ------------------------------------------------------------------------x CHRISTOPHER BURKE, CIERAN CANAVAN, JEAN CANAVAN, ANTHONY BADILLO, and SHARRON CLEMONS, individually and on behalf of the approximately 52,000 signers of a petition filed pursuant to Sections 37 and 24 of the New York State Municipal Home Rule Law,



Index No. 09/110779 Justice Edward H. Lehner



Plaintiffs, - against – MICHAEL McSWEENEY as City Clerk of the City of New York and Clerk of the City Council of New York and the BOARD OF ELECTIONS IN THE CITY OF NEW YORK, Respondents. ------------------------------------------------------------------------x RESPONDENT MICHAEL MCSWEENEY’S MEMORANDUM OF LAW IN SUPPORT OF THE MOTION TO DISMISS THE PETITION Respondent 1 Michael McSweeney, City Clerk and Clerk of the City Council (hereinafter, the “Clerk” or “McSweeney”), submits this memorandum of law in opposition to the verified amended petition seeking an order compelling him to certify a petition proposing a referendum to amend the Charter of the City of New York (the “City Charter”) by establishing a “NYC Independent Commission with Subpoena Power to Conduct a Comprehensive and FactDriven Investigation of All Relevant Aspects of the Tragic Events of September 11, 2001 and Issue a Report” (the “Petition”), filed pursuant to sections 24 and 37 of the New York Municipal
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The Board of Elections in the City of New York, a respondent herein, takes no position on the merits of this proceeding.



Home Rule Law, as being in compliance with “all requirements of law.” This proceeding essentially involves an attempt improperly to invoke State-created procedures for revision of municipal charters, in order to achieve the purpose of “establishing the truth about all relevant events leading up to, during and subsequent to the tragic attacks occurring on September 11, 2001” . Petition, 1st Whereas Clause Following Title of Petition. The Clerk timely and properly determined that the Petition was replete with fundamental and irremediable flaws, rendering it non-compliant with, among others, the New York Constitution, the Municipal Home Rule Law, the Public Officers Law, and the County Law. First, the national government has jurisdiction over any investigation into the events of September 11 as well as the causes of those attacks. Establishing a local commission to conduct such an investigation far exceeds the proper scope and purpose of the petition process of the MHRL. Second, the Petition fails to provide a legitimate financing plan for the Commission as required by section 37 of the MHRL. Third, the Petition’s method of designating commissioners conflicts with state laws relating to the election or appointment of public officers and the residency of public officers. Fourth, the Petition overreaches in its attempt to confer a range of law enforcement and prosecutorial powers on the Commission.



Fifth, the subject of this



proposed amendment to the Charter does not relate to an existing Charter provision as is required by section 37. Finally, the impact of the many vague and inconsistent provisions is that the petition “has been so poorly drafted as to be incapable of enforcement if adopted.” Matter of Sinawski v. Cuevas, 133 Misc.2d 72 (Sup.Ct. N.Y. Co. 1986), aff’d, 123 A.D.2d 548 (1st Dep’t 1986).
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Accordingly, notwithstanding the presence of a severability clause, because of the extreme nature and extent of the proposed law’s legal infirmities, the Petition is not appropriate for submission to the City’s electorate and the Clerk’s determination should be sustained.



FACTS On or about June 24, 2009, Ted Walter, the Executive Director of the New York City Coalition for Accountability Now (“NYCCAN”) filed a petition with the Clerk that proposed amending the Charter of the City of New York (the “City Charter”) by establishing a “NYC Independent Commission with Subpoena Power to Conduct a Comprehensive and FactDriven Investigation of All Relevant Aspects of the Tragic Events of September 11, 2001 and Issue a Report.” See Kitzinger Affirmation, Exhibit A. Upon receipt of the Petition, the Clerk reviewed the Petition for legal sufficiency by seeking the opinion of the Corporation Counsel and by determining whether it contained a sufficient number of valid signatures. By letter dated July 24, 2009, the Clerk certified to the City Council, with a copy to Mr. Walter, that the Petition contained not more than 26,003 valid signatures (30,000 are required) and did not “comply with all requirements of law.” See Kitzinger Affirmation, Exhibit B. Petitioners commenced this action by filing a document denominated a “verified petition” seeking the appointment of a referee to review the Clerk’s determination as to the validity of the signatures on July 29, 2009. On August 21, 2009, the petitioners filed an Amended Verified Petition seeking an order declaring the Petition valid in that it contains at least 30,000 valid signatures and complies with all requirements of law. As of the date of this memorandum, the City Council has taken no action with regard to the Petition.
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ARGUMENT DIRECT DEMOCRACY IS VERY LIMITED UNDER THE LAWS OF THE STATE OF NEW YORK AND STRICT COMPLIANCE THEREWITH IS MANDATED. Initially, it is important to note that in contrast to the practices of some other states, local laws initiated by the electorate are not the norm in New York and the conditions under which referenda are permitted are strictly controlled and prescribed by the State Constitution and statute. See Molinari v. Bloomberg, 564 F.3d 587, 608 (2d Cir. 2009) (in rejecting an argument that a referendum is required for the passage of a local law that changes the membership of the legislative body, stated that “direct democracy in New York is the exception, not the rule”); Matter of Van Ness v. Cuevas, Index No. 116570/97, slip op. at 8 (Sup. Ct. N.Y. Co. 1997), aff’d, 243 A.D.2d 283 (1st Dep’t 1997), app. dism’d, lv. to app. denied, 90 N.Y.2d 963 (1997) (invalidated a petition to amend the Charter to remove the discretionary power of the Mayor to designate appropriate agency to maintain animal shelters, noting that “the rule of government by representation is the norm and government by direct action is the exception, infrequently permitted”); Matter of Juntikka v. Cuevas, Index No. 116778/96, slip op. at 11 (Sup. Ct. N.Y. Co. 1996), aff’d, 232 A.D.2d 301 (1st Dept. 1996), lv to app. denied, 88 N.Y.2d 817 (1996) (invalidated a petition to amend the Charter regarding campaign finance, noting that direct legislative action is the exception “to the general rule of representative democracy”); Matter of McCabe v. Voorhis, 243 N.Y. 401, 413 (1926) (“Government by representation is still the rule. Direct action by the people is the exception.”).. Because the power of the City’s electorate to amend local laws via petition is granted by state law, a petition that fails to meet any of the procedures and standards therein is unauthorized and invalid as a matter of law. As set forth below, the Petition is just such a petition as it fails to satisfy not only
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the basic requirements of the Municipal Home Rule Law, but also violates numerous provisions of New York’s Constitution and substantive laws.



POINT I THE PROPOSED LAW EXCEEDS THE JURISDICTION OF THE CITY OF NEW YORK. The investigation of a series of attacks on the United States is properly within the jurisdiction of the federal government, not a municipal one. The petition seeks to create a Commission to investigate the events leading up to, and on, September 11, 2001, and to issue one or more reports of its findings. As this Court is well aware, on September 11, 2001, the United States was attacked in New York City, Virginia, and Pennsylvania. Because the United States was attacked on September 11th, investigating the reasons for these attacks, and for the events that transpired on that day, is a task for the federal government. 2 It would be outside the City’s jurisdiction to establish a local commission to investigate the roots of these events.
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Examining the effects of the attacks on the health of the City’s police and firefighters, other City employees, residents and persons who responded to the attacks, see Petition, ¶ 9, would of course be within the City’s jurisdiction, although requiring such an examination would not be appropriate to the Charter. However, the gravamen of the Petition is an investigation into the causes of the attacks on September 11 and an inquiry into the “many unanswered questions critical to establishing the truth about all relevant events leading up to, during and subsequent to the tragic attacks . . . .” Petition, 1st Whereas Clause Following Title of Petition. The Petition emphasizes in different places that its focus is to inquire into the events preceding the attacks and the federal government’s actions following the attacks. The second whereas clause of the Petition recites that “no prior investigation by any New York City agency or any other governmental entity has resulted in the citizens being provided with those critical answers or information necessary to establish the truth about those tragic events.” Petition, 2nd Whereas Clause following Title of Petition (emphasis added). Similarly, the Petition requires that the Commission investigate the events before and after the attacks, and mandates that its inquiry include “any activities attempting to hide, cover up, impede or obstruct any investigation into these 9/11 events . . . .” Petition, ¶ 2. The Petition emphasizes that the scope of the Continued… 5



Courts have held unequivocally that the petition process may not be used to address matters that are not primarily of local concern. Matter of Pena v. Robles, 12 Misc. 3d 1163A; 819 N.Y.S.2d 211 (Sup. Ct. N.Y. Co. 2006), appeal withdrawn, 41 A.D.3d 224 (1st Dep’t 2007) (invalidating a petition that sought to require funds expected to be allocated to the City School District to be used to reduce class sizes on the ground that education is a state responsibility); Matter of Silberman v. Katz, 54 Misc.2d 956 (Sup. Ct. N.Y. Co. 1967), aff’d, 28 A.D.2d 992 (1st Dep’t 1967) (invalidating petition seeking to establish a municipal office to coordinate anti-Vietnam War efforts); Matter of Reuss v. Katz, 43 Misc.2d 921 (Sup. Ct. N.Y. Co. 1964), aff’d, 21 A.D.2d 968 (1st Dep’t 1964) (invalidating petition seeking to amend the Charter relating to the Board of Education because its substance violated provision in the State Constitution forbidding the adoption of local laws inconsistent with State laws); Matter of Connolly v. Stand, 192 Misc. 872 (Sup. Ct. N.Y. Co. 1948), aff’d, 274 A.D. 877 (N.Y. App. Div. 1948), aff’d, 298 N.Y. 658 (1948) (invalidating a petition seeking to set up local office to establish five-cent transit fare on the basis that it would be inconsistent with state law). In Matter of Silberman, petitioners had submitted a petition pursuant to section 42 of the Charter to create a new municipal office known as the “Anti Vietnam War Coordinator.” 54 Misc.2d 956. The scope of the powers and duties of this new office was to publicly demand the immediate withdrawal of United States troops from Vietnam, and to conduct studies and issue reports on how money spent on the war in Vietnam could be used for social benefits for the people of New



Commission’s investigation is to be a wide-ranging one when it provides that “[t]his law shall be construed liberally to enable the Commission to conduct an independent investigation into 9/11 . . . .” Petition, ¶ 19. The mandate of the Petition is to create a Commission that would examine, on a national and international scale, the causes of the attacks and the limitation of prior investigations.
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York City. In upholding the City Clerk’s dismissal of this petition, the court emphasized that the initiative and referendum process could only be used “to effectuate changes, alterations or modifications of the local government’s functions.” Matter of Silberman, 54 Misc.2d at 960. To the extent the petition sought to establish a municipal office to lobby the federal government on its foreign policy in Vietnam, the court held that such activity is “clearly beyond the jurisdiction of our municipal government . . . . The distinctiveness and exclusive jurisdictions of the city, State and Federal governments cannot be merged by tortured reasoning or by an abandonment of basic principles.” Id. at 962-63. The Petition provides that the Commission’s purpose is to investigate “the events that took place on 9/11, as well as to thoroughly examine related events before and after the attacks, including any activities attempting to hide, cover up, impede or obstruct any investigation into these 9/11 events, following wherever the facts may lead.” Petition, ¶ 2. While it is true that the impact of September 11 has been much greater on New York City residents, workers and businesses than on residents of other cities or states in this country, an investigation of the causes of the attacks on September 11 concerns matters entirely outside the scope of the New York City government. Congress implied as much when, in taking on the task of investigating the causes of the September 11 attacks, it authorized an independent national commission, the National Commission on Terrorist Attacks upon the United States (“the 9/11 Commission”). Congress equipped the 9/11 Commission with broad power to review facts related to, for example, international diplomacy and intelligence and law enforcement agencies, and to draw lessons about the structure and procedure of the federal government, state and local governments, and non-governmental entities. See Intelligence Authorization Act for FY2003, Pub. L. No. 107-306, tit. VI, § 604(a)(1)-(2), 116 Stat. 2383, 2409-10 (2002). The Senate
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Committee on Governmental Affairs, in reviewing legislation to establish the 9/11 Commission, remarked that “events inflicting alarm, pain, and sorrow on the American populace” historically have warranted the establishment of national commissions. The report provides as examples national commissions created to investigate the attack on Pearl Harbor, the assassination of President John F. Kennedy, and the urban riots of the 1960s. See S. Rep. 107-150 (2002). The 9/11 Commission held twelve public hearings for a total of nineteen days and received testimony from 160 witnesses.



The hearings were held in New York, as well as New Jersey and



Washington, DC. The 9/11 Commission Report at 439-48. 3 Most critically, investigating attacks on our nation of the nature and scope of the attacks of September 11 requires a response by the federal government.



Only the federal



government has the authority and the capacity to execute an investigation into a matter inextricably related to national security and foreign policy. In fact, the Petition leaves no question that it contemplates the use of the Commission’s subpoena power and additional 3



The federal government established other investigative bodies to examine the events leading up to the events on September 11, 2001, in addition to the 9/11 Commission. For example, the Senate Select Committee on Intelligence and the House Permanent Select Committee on Intelligence conducted a “Joint Inquiry into the activities of the U.S. Intelligence Community in connection with the terrorist attacks perpetrated against our nation on September 11, 2001.” Joint Inquiry Into Intelligence Communities Activities Before and After the Terrorist Attacks of September 11, 2001, Report of the Senate Select Committee on Intelligence and the House Permanent Select Committee on Intelligence, S. Rept. No. 107-351, H. Rept. No. 107-792, Dec. 2002 at 1. The committees held nine public hearings and thirteen closed sessions, reviewed almost 500,000 pages of documents, conducted approximately 300 interviews, and participated in briefings and panel discussions involving almost 600 members of intelligence agencies, federal organizations, state and local entities, and representatives of the private sector and foreign governments. Id. The Committees issued their 858 page comprehensive report in December 2002 detailing their factual review of what the Intelligence Community knew or should have known prior to September 11, 2001, identifying and examining any systemic problems impeding action by the Intelligence Community, and making recommendations. Id.
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authority to obtain testimony of political, military and intelligence figures from the United States as well as from foreign countries. The Petition provides that “[t]he Commission shall have the power to issue subpoenas for documents and testimony . . . and to apply to the appropriate federal, state, out-of-state or foreign courts for the issuance of subpoenas, Letters Rogatory . . . for service upon persons . . . beyond the subpoena power granted to the Commission.” Petition, ¶ 5. The Petition intentionally grants these extraordinary powers to the Commission to ensure that this local body can operate as if it were a national commission, seeking testimony from all national and international persons who may have information relating to the “many unanswered questions” about the truth of the events that occurred on September 11. Petition, First Whereas Clause Following Title of Petition. The need to grant these far-reaching powers to a municipal body illustrates the problem with making this commission a local one.



Proposing the



establishment of an independent municipal commission to examine the roots of the attacks that occurred on September 11 is outside the jurisdiction of this City’s government. The Petition is also flawed in that it seeks an advisory referendum on the adequacy of the federal government’s investigations into the causes of the attacks on September 11. The Petition indicates that it is creating the Commission not only to examine the events leading up to the attacks on September 11, but also to uncover “any activities attempting to hide, cover up, impede or obstruct any investigation . . . .” Petition, ¶ 2. This mandate instructs the Commission to research, assess, and report on the efficacy of the federal government’s investigation into the attacks. Matter of Silberman makes clear that such an effort is not lawful. Id. at 959. Although the petition in that case called for the establishment of a municipal office, the Supreme Court found that petitioners were seeking an advisory referendum on the federal government’s foreign policy in Vietnam. Id. at 959. The court held that the referendum process
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could not be used to enact an advisory resolution. Id.; Matter of Kupferman v. Katz, 41 Misc.2d 124, (Sup. Ct. N.Y. Co. 1963), aff’d, 19 A.D.2d 824, (1st Dep’t 1963), aff’d, 13 N.Y.2d 932 (1963). Thus, to the extent, the Petition is seeking a popular referendum on the sufficiency of the federal government’s activities subsequent to the attacks on September 11, the Municipal Home Rule Law makes such an enterprise unlawful. As the court held in Silberman, “the net result at best would be a public opinion poll at taxapayers’ expense.” 54 Misc.2d at 962. In sum, if the Petition, in fact, seeks to establish a local commission to investigate a matter of national import, such an enterprise would exceed the jurisdiction of the City of New York. On the other hand, if the Petition merely seeks an advisory referendum on the adequacy of the federal government’s investigations into September 11, such a referendum is also unlawful.



POINT II THE PETITION FAILS TO PROVIDE AN ADEQUATE FINANCING PLAN AS REQUIRED BY SECTION 37(11) OF THE MUNICIPAL HOME RULE LAW. MHRL § 37(11) prohibits the Clerk from certifying as legally sufficient a petition for a proposed local law that requires the expenditure of money unless the petition contains “a plan to provide moneys and revenues sufficient to meet such proposed expenditures.” The Petition’s proposal fails to meet the statutory requirements of MHRL § 37(11). First, the Petition’s proposed method of financing the proposed costs does not constitute a “plan.” Second, the conditional nature of the Petition’s provisions make it impossible to determine the total amount of the expenditures at issue. Third, the Petition misleads voters by positing that the Commission will not require any public expenditures.
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First, the Petition’s financing plan is not a plan as required by the Municipal Home Rule Law. The courts have required that financing plans “identify available sources from which the needed new revenues can be obtained.” Adams v. Cuevas, 68 N.Y.2d 188, 192 (1986). Accordingly, courts have upheld plans that identified fees or taxes that a locality had the authority to impose to finance the new expenditures. Id. (citing Welty v. Heafy, 200 Misc. 1010 (Sup. Ct. Westchester Co. 1951), aff’d, 279 A.D. 662 (1951); City of Syracuse v. Wright, 4 Misc.2d 714 (Sup. Ct. Onondaga Co. 1956)); compare Schrader v. Cuevas, 179 Misc.2d 11, 22 (Sup. Ct. N.Y. Co. 1998), aff’d, 254 A.D.2d 128 (1st Dep’t 1998), leave to appeal denied, 92 N.Y.2d 814 (1990) (holding that petition could not rely on moneys from the general fund of the City to finance campaign finance reform). The Petition does not provide a definite source of revenue, but rather consists merely of broad and vague assertions that the Commission will be highly successful at fundraising. The Petition claims that: Financing shall be entirely drawn from private contributions . . . . Four prominent citizens have pledged substantial matching fund contributions. In addition, pledges of specific contributions from wealthy private individuals are being obtained with payment subject to enactment of the Initiative by the voters of New York City. A substantial seed money fund has been established . . . . Celebrity parties, concerts and other fund raising events and activities are also being planned . . . . Cumulatively, these sources will provide for the funding of the investigation. Petition, ¶ 7.



These statements recite expectations and opaque factual claims, rather than



revenue streams, all of which are, at best, uncertain. Courts have held that financing plans cannot be too general or speculative, but rather must contain sufficient information to give voters an understanding of how the revenue necessary to implement the law will be generated. See, e.g., Schrader v. Cuevas, 179 Misc.2d at 22-23 (holding that a plan that relies on redirection of appropriations is too general to satisfy the requirement of MHRL § 37(11) that there be a plan to fund the increased costs); Gamble v. 11



Dinkins, Index No. 8798/76 (Sup. Ct. Queens Co. 1976) at 13-14, aff’d, 55 A.D.2d 861 (2nd Dep’t 1976) (holding that a petition did not provide a sufficient plan to finance the maintenance of minimum level of police and fire employees by decreasing the number of employees in other City departments). In Matter of Noonan v. O’Leary, the petition proposed to abolish the city manager form of government and replace it with a mayoral form of government. 284 A.D. 646 (4th Dep’t 1954). The court found that the petition failed, among other grounds, because it did not include a plan to pay for the salaries of the Mayor and vice-mayor, but rather assumed that there would be savings from the elimination of the city manager form of government. Id. at 648; see also Matter of Hardwick v. Kramer, 200 Misc. 207 (Sup. Ct., Greene Co. 1951), aff’d, 278 A.D. 1040 (2nd Dep’t 1951), aff’d, 303 N.Y. 605 (1952) (holding that a petition “fails completely” to meet the requirement that there be a financing plan when it leaves the problem of finding sources of revenue to fund the local law’s increased salaries to the Common Council). While it is theoretically possible that the Commission will be able to raise Fifty-Million ($50,000,000) Dollars from private individuals, the Petition does not provide any evidence to support its assertions that it will be able to do so. It does not identify the amount of the matching fund contributions the four “prominent” citizens have pledged. It refers only in vague terms to the concerts and fund-raising events that are being planned for this effort. The Petition does not specify the total amount of the pledges the Commission has received to date and does not cite a legal mechanism to assure the transfer of those privately-raised funds to the City. The Court of Appeals has held that the Legislature added this subdivision so that voters could “exercise their franchise intelligently.”



Adams v. Cuevas, 68 N.Y.2d at 192.



Listing potential sources of fundraising with reference to private funds that may or may not exist, or be made available for public use, does not permit the electorate to evaluate the feasibility of
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establishing this Commission, and the possible impact on taxpayers if the anticipated fundraising goals are not met. In Adams v. Cuevas, the Court of Appeals squarely addressed the facts presented by the Petition when it held that a financing plan “based in whole or in part upon revenue from a source over which the municipality does not exercise exclusive control is insufficient under Municipal Home Rule Law § 37(11) as a matter of law.” Adams v. Cuevas, 68 N.Y.2d at 193. The essence of this proposal is hope and speculation, neither of which comes close to meeting the requirements of MHRL § 37(11). The speculative nature of the fundraising also relates to the indefinite nature of the cost of the Commission. The Petition states that the Commission will have a budget not to exceed Ten-Million ($10,000,000) Dollars per year and that the Commission’s work will commence upon “the expected realization of the full funds specified in our anticipated budget.” Petition, ¶ 7. This provision does not inform the voters when the Commission can begin its work; does the reference to “full funds” refer to the first year’s budget or the anticipated five year budget? The Petition also provides that the Commission will have authority to act “up to a maximum period of 5 years” unless it is delayed.



In that case, the investigation by the



Commission will continue until resolved. Petition, ¶¶ 6, 7. Because the Petition leaves open whether the Commission will continue for two, five or ten years, the Commission’s budget could be Twenty-Million ($20,000,000), Fifty-Million ($50,000,000), or One Hundred-Million ($100,000,000) Dollars. This imprecision counters the legislative intent of MHRL § 37(11). This provision “was enacted at the behest of the Conference of Mayors who were concerned that charter amendments involving substantial expenditures were being proposed or enacted without sufficient consideration of the cost and the means for financing them.” Matter of Adams v. Cuevas, 68 N.Y.2d at 192 (citations omitted).
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The vague drafting of this provision of the



Petition and its effect on the start and end dates of this Commission prevents the voters from determining, even in a general way, the cost of the Commission. Furthermore, the Petition misleads voters by asserting that there will be no public expenditures on the Commission. It provides that “[n]o public funds will be requested or accepted.” Petition, ¶ 7. Assuming arguendo that the Commission raises some of the annual budget of up to $10 million, the Commission’s work nonetheless will incur costs for the City. As an example, City staff would be needed to provide support for the Commission’s work, City attorneys will be tasked with defending the Commission in litigation and City personnel will be called upon to process the disbursements of the Commission as well as the payroll of the Commission. Presumably, the Commission would require offices, supplies, and the institutional support and oversight that are associated with public bodies. Also, the Petition has established a minimum expenditure of Nine Hundred-Thousand ($900,000) Dollars based on the One Hundred-Thousand ($100,000) Dollar a year salaries of the required nine commissioners. Petition, ¶¶ 3, 11. There is good reason for the fact that a narrow exemption in the second sentence of MHRL §37(11) for governmental reorganizations (which would not apply here in any event) can never apply to a petition that requires “specific salaries . . .”; the required salaries of commissioners could easily constitute a new liability of the City to the extent the Commission does not raise all the funds it needs in a given year. Because this New York City Commission will utilize public resources, the Petition’s contentions that its financing will be entirely drawn from private contributions are inaccurate and misleading to the voters.
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POINT III THE PROPOSED LAW VIOLATES THE PUBLIC OFFICERS LAW DUE TO THE MANNER IN WHICH THE COMMISSIONERS ARE TO BE SELECTED AND THE LACK OF A REQUIREMENT THAT THEY BE CITY RESIDENTS. The members of the Commission qualify as public officers, and that status subjects the Commissioners to statutory mandates regarding how they must be selected and where they must reside. The Commissioners envisioned by the Petition undoubtedly qualify as “public officers” under New York common law. An individual is a “public officer” when he or she is authorized to exercise some portion of the sovereign powers of government. See O'Day v. Yeager, 308 N.Y. 580, 588 (1955); People ex rel. Dawson v. Knox, 231 A.D. 490, 492 (3d Dep’t 1931); People ex rel. Corkhill v. McAdoo, 98 A.D. 312, 314 (2d Dep’t 1904); Smith v. Jansen, 379 N.Y.S.2d 254, 258 (Sup. Ct. Suffolk Cty. 1975); Kingston Assocs., Inc. v. La Guardia, 281 N.Y.S. 390, 398 (Sup. Ct. N.Y. Cty. 1935), aff’d, 246 A.D. 803 (1936); 2008 N.Y. Op. (Inf.) Att'y Gen. 5 (2008); 1997 N.Y. Op. Atty. Gen. 11 (1997); 1997 N.Y. Op. Atty. Gen. 26 (1997). A public office differs from general public employment in that a public office and its associated powers and duties are created by law, rather than by contract, see Dawson, 231 A.D. at 492, Eckerson v. New York, 80 A.D. 12, 13 (1st Dep’t 1903), aff’d, 176 N.Y. 609 (1903), and require a high degree of initiative and independent judgment. See O'Day, 308 N.Y. at 586; Papa v. DeLuca, 160 A.D.2d 876, 877 (2d Dep’t 1990); Petillo v. N.Y. State Racing & Wagering Bd., 63 A.D.2d 952 (1st Dep’t 1978); Nolan v. Tully, 52 A.D.2d 295, 297 (3d Dep’t 1976). The Commission’s authority to issue subpoenas, which is critical to its function as an investigatory body, is sufficient standing alone to confer public officer status on the Commissioners. See
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Mayor v. Council, 235 A.D.2d 230 (1st Dep’t 1997), lv. to app. denied, 89 N.Y.2d 815 (1997); In re Christey v. Cochrane, 211 N.Y. 333, 340-42, 344-45 (1914), Ward Baking Co. et al v. W. Union Tel. Co., 205 A.D. 723, 731 (3d Dep’t 1923); 1977 N.Y. Op. (Inf.) Atty. Gen. 176 (1977). While this authority suffices to qualify the Commissioners as public officers, the Petition grants the Commissioners other powers that would confer public officer status as well, such as the power to compel production of other evidence, see 1977 N.Y. Op. (Inf.) Atty. Gen. 176 (1977); to administer oaths, see 1997 N.Y. Op. Atty. Gen. 11 (1997); and the hearing of testimony, see 1965 N.Y. Op. (Inf.) Atty. Gen. 85 (1965). Petitioners anticipate a commission empowered to perform precisely these duties meriting public officer status, specifically to serve as “a law enforcement agency,” Petition, ¶ 10; “place witnesses under oath, issue subpoenas for documents and testimony, take and record testimony,” id. ¶ 5; “seek indictments,” id. ¶ 14; and act as “a temporary investigative office,” id. ¶ 15, all of which require a high degree of initiative and independent judgment. As a result, the members of the Commission fall squarely within the common law definition of public officers. A.



As Public Officers, the Members of the Commission, must be Elected or Appointed. The State Constitution provides that “[a]ll officers of every local government



whose election or appointment is not provided for by this constitution shall be elected by the people of the local government, or of some division thereof, or appointed by such officers of the local government as may be provided by law.” N.Y. Const. art. IX, § 1(b). Section 2 empowers local governments “to amend and adopt local laws not inconsistent with the provisions of this constitution or any general law.” N.Y. Const. art. IX, § 2(c) (emphasis added). Similarly, under the Municipal Home Rule Law, city governments may adopt and amend local laws not inconsistent with the state constitution or any general law, including “the creation or
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discontinuance of departments of its government.” N.Y. Mun. Home Rule Law § 10 (2008) (emphasis added). Petitioners provide no procedure for either the formal election or appointment of the members of the Commission, as the terms are commonly understood, purporting instead to designate directly named individuals to serve in such capacity. The Petition lists the names of eight prospective Commission members, including two former U.S. senators, an actor, and an astronaut. See Petition, ¶ 3. The Petition does not indicate that the listed individuals have agreed to, or are even aware of, their selection by petitioners. Petitioners do not describe an alternate plan to be followed in the event that any of the named individuals do not accept the post for any reason. Because the proposed Commissioners qualify as “officers” under New York common law, whose “election or appointment is not provided for” by the State Constitution, they must be formally elected or appointed in order to serve in such a role. The method proposed by petitioners fails to meet the plain meaning of either “election” or “appointment” as those terms are used in the context of Article IX. Consequently, designation and appointment of individual commissioners by name by means of a ballot initiative would violate the State Constitution. A petition that proposes a method of designating Commissioners that violates the State Constitution is not valid. See, e.g., Sinawski v. Cuevas, 133 Misc.2d at 76 (holding that a petition that proposed the removal of elected officials based upon the direct vote of the electorate was invalid because neither the Constitution nor statute authorized removal by the recall method). Furthermore, apart from any Constitutional issue, the practice of naming individuals to be members of the Commission is, in any event, improper and misleading in that
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the voters cannot know whether any of the individuals named would be willing and able to serve, or indeed, even be alive when the Commission is established. B.



As Public Officers, the Members of the Commission, must be Residents of New York City. According to the N.Y. Public Officers Law, a local officer must be “a citizen of



the United States, a resident of the state, and . . . a resident of the political subdivision or municipal corporation of the state for which he shall be chosen, or within which the electors electing him reside, or within which his official functions are required to be exercised.” Pub. Off. Law § 3(1). Nevertheless, Petitioners clearly anticipate that some Commissioners will not live within City limits, building into their budget “transportation to and from a Commissioner’s residence outside of New York City.” Petition, ¶ 11. In fact, the Petition specifically provides that not only will Commissioners not be expected to maintain residences within the City, but “Commissioners may come from any part of the world and shall not be required to maintain a residence in New York State.” Id. ¶ 12 (emphasis added). Because Commissioners are local officers, any construction that permits their domicile outside New York City or New York State violates the Public Officers Law, which unequivocally requires an officer’s residency within the state and the relevant political subdivision. This issue is exacerbated by the Petition’s advanced naming of individuals who may not live in the City or the State of New York.
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POINT IV THE PROPOSED LAW PURPORTS TO GRANT THE COMMISSION POWERS THAT EXCEED THE AUTHORITY OF LOCAL GOVERNMENT AND CONFLICT WITH STATE LAW. A proposal to amend the Charter must be consistent with state law. See Fossella v. Dinkins, 66 N.Y.2d 162 (1985) (holding that proposal was invalid because it conflicted with state law); Van Ness v. Cuevas, Index No. 116570/97 (Sup. Ct. N.Y. Co. 1997), slip op. at 12, aff’d, 243 A.D.2d 283 (1st Dep’t 1997), app. dism’d, lv. to app. denied, 90 N.Y.2d 963 (1997) (holding invalid a proposal to remove from the mayor the discretionary power to designate the appropriate agency to maintain shelters because it superseded state law); Matter of Reuss v. Katz, 43 Misc.2d at 922 (holding that State Constitution prohibits the adoption of a local law inconsistent with a state statute). In Fossella, the Court held that the proposal to amend the Charter was invalid because it sought “to deprive the city authorities of a right and power which the Legislature has held may not be alienated.” Fossella v. Dinkins, 66 N.Y.2d at 167. Thus, as a general matter, a petition must not only be consistent with state law, but also within the scope of power conferred on the City by state law. See, e.g., Matter of Connolly v. Stand, 192 Misc. at 875 (holding that petition was invalid that sought to take powers away from Mayor and City Board of Transportation that had been granted by state law). The Petition refers to the Commission as a law-enforcement agency, and gives the Commission law-enforcement and prosecutorial powers that conflict with express provisions of state law and exceed the authority of local law.



The Petition provides that “[a]s a law-



enforcement agency, the Commission shall have the right not to publicly disclose activities of a secret or confidential nature.” Petition, ¶ 10. It also provides that “the Commission has the power to maintain secrecy and confidentiality of testimony or other disclosures where 19



appropriate.” Petition, ¶ 16. These provisions conflict with the state’s Freedom of Information Law (FOIL) and Open Meetings Law. The Petition also seeks to give the Commission authority to seek indictments in virtually any court, and to grant the same immunities and privileges to Commission members that are possessed by prosecutors. Petition, ¶¶ 14, 16. As the authority to indict arises from state law and the conferral of immunity stems from common law, these are not proper subjects for local legislation. A.



The Petition Conflicts with FOIL and the Open Meetings Law. The Petition proposes to protect the Commission’s activities against disclosure to



the public. It gives the Commission the right “not to publicly disclose activities of a secret or confidential nature . . . and provides that “the Commission has the power to maintain secrecy and confidentiality of testimony or other disclosures where appropriate.” Petition, ¶¶ 10, 16. The State’s Freedom of Information Law (FOIL) generally requires agencies to make all records available for public inspection and copying. Public Officers Law § 87(2). Because the term “agency” includes state or municipal commissions, FOIL would apply to the Commission that would be created by this petition. Public Officers Law § 86(3). The purpose of FOIL is to make governmental action more transparent, improve governmental accountability to its citizens, and discourage secrecy. See, e.g., Public Officers Law § 84; Alderson v. New York State College of Agriculture and Life Sciences at Cornell University, 4 N.Y.3d 225 (2005) (holding that in some cases a functional analysis of the subject matter of the FOIL request must be undertaken to determine whether document will be subject to FOIL). Therefore, the Petition’s effort to shield some, if not all, of its activities from public disclosure is inconsistent with FOIL’s mandate as well as its express purpose. FOIL provides exceptions to the general requirement, including an exception permitting agencies to deny access to records in certain instances, such as when the records are 20



compiled for law enforcement purposes and would, if disclosed, interfere with law enforcement investigations. Public Officers Law § 87(2)(e)(i). The Petition’s assertion that the Commission is a law-enforcement agency, Petition, ¶ 10, and will be conducting investigations into the events that took place on September 11, does not suffice to have the Commission’s activities covered by the exemption in § 87(2)(e). The courts have explained that this exception does not require that the records have been compiled by a law enforcement agency, but rather that the records at issue have been compiled for law enforcement purposes. See e.g., City of New York v. BusTop Shelters, Inc., 104 Misc.2d 702 (Sup. Ct. N.Y. Co. 1980) (finding that information assembled by the Department of Investigation regarding an investigation into the City’s bus shelter program was compiled for law enforcement purposes). However, the government agency asserting the law enforcement exemption must show that disclosure of the records at issue would “interfere with law enforcement investigations or judicial proceedings” or “deprive a person of a right to a fair trial or impartial adjudication.” Public Officers Law § 87(2)(e)(i) and (ii). These provisions of the statute make clear that the inquiry as to the application of the exception is on a case-bycase basis. Thus, if this Commission were constituted, it could assert the law enforcement exemption in specific instances depending on the nature of the records it assembled, but not simply as a categorical exemption as set forth in the Petition. The Petition also confers a right on the Commission to protects its activities, including its meetings, from public disclosure as it deems fit. The conferral of this right on the Commission to close its meetings “where appropriate” conflicts with the State’s Open Meetings Law. The State’s Public Officers Law requires that every meeting, except for executive sessions, of a public body be open to the general public. Public Officers Law § 103. As a public body the Commission would generally be legally obligated to open its meetings, except for any executive
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sessions of the Commission, to the public. This obligation conflicts with the Petition’s stated intent “to maintain secrecy and confidentiality of testimony.” Petition, ¶ 16. To the extent the Petition confers a power to close certain meetings when particular testimony is being delivered or when specific issues are being discussed, the Open Meetings Law preempts and precludes this provision of the Petition, rendering it invalid. B.



The Petition Conflicts with the Constitutional Right to Indictment by Grand Jury. The petition proposes to give the Commission “the right, to seek indictment in



any relevant Court located in the City of New York, or elsewhere . . . .” Petition, ¶ 14. The Constitution of the State of New York provides that “[n]o person shall be held to answer for a capital or otherwise infamous crime . . . unless on indictment of a grand jury.” N.Y. Const., art. I, § 6. The purpose of the Constitutional provision for indictment by grand jury is to protect against excessive or unfounded actions by the prosecutorial authority of the state. See People v. Ford, 62 N.Y.2d 575 (1984); People v. Iannone, 45 N.Y.2d 589 (1978); People v. Johnson, 20 N.Y.2d 180 (1967). This requirement of indictment by grand juries protects individuals by demanding that the prosecutor present evidence to, and persuade, a grand jury that there is sufficient evidence against such individuals to accuse them of committing a crime. The Criminal Procedure Law defines “indictment” as “a written accusation by a grand jury . . . .” Criminal Procedure Law § 1.20 (3). The district attorney is the officer charged with presenting charges before the grand jury. See County Law §§ 700(1), (6); People v. Di Falco, 44 N.Y.2d 482 (1978). The proposed Commission is an independent fact-finding, investigative body. It is not, however, a district attorney or a special district attorney. As the County Law grants the authority to conduct prosecutions for crimes and offenses to the district attorneys of their respective counties, the Petition cannot grant the Commission the unilateral and discretionary power to
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indict in any court in this state. See County Law §§ 700(1), 927 (discussing duties of district attorneys of five counties within the City of New York). The Petition also provides that the Commission has the right “to seek the appointment of a special prosecutor under Section 701 of the New York County Law.” Petition, ¶ 14. County Law § 701 specifies the circumstances when a superior criminal court may appoint an attorney or a district attorney of another county to act as special district attorney. County Law § 701(1). Those circumstances are restricted to times when the district attorney or his or her assistants cannot attend a term of a court or are disqualified from acting in particular case. Id. County Law § 701 does not provide any authority for a commission such as this one to seek the appointment of a special prosecutor. C.



There is no Authority for the Petition’s Conferral of Immunities on Commission Members. The Petition also gives itself “the same immunities, privileges and



prosecutorial discretion granted under law to elected prosecutors.” Petition, ¶ 15. The commonlaw immunity of prosecutors is well-established. See Imbler v. Pachtman, 424 U.S. 409 (1976) (citing Griffith v. Slinkard, 146 Ind. 117, 44 N.E. 1001 (1896)); Zimmerman v. City of New York, 52 Misc.2d 797 (1966). These cases hold that as quasi-judicial officers, prosecutors are immune from civil liability for all acts performed in the investigation and prosecution of a crime. Zimmerman v. City of New York, 52 Misc.2d at 800. As the Commission is not the District Attorney for New York County, see supra, there is no legal basis for the conferral of the same immunity possessed by prosecutors. Further, for the reasons stated above, the reference to “privileges and prosecutorial discretion” is highly misleading. The Commission could not be a statutory prosecutorial body, and may not, by local legislative fiat, receive a delegation of this nature.



23



POINT V THE PETITION’S SUBJECT MATTER IS NOT A PROPER AMENDMENT OF THE CITY CHARTER. MHRL § 37(1) states that a petition for a popular referendum must propose a local law that either amends a city charter or provides a new city charter. The Petition neither amends a Charter provision in substance nor provides for a new city charter. Courts have upheld as valid petitions that directly relate to and amend in substance existing Charter provisions. See e.g., Matter of Cassese v. Katz, 26 A.D.2d 248, 25051 (1st Dep’t 1966) (upholding as valid two petitions submitted pursuant to MHRL § 37 because both related to the authority granted to the Police Commissioner by the Charter, and sought to amend the Charter by restricting that authority in particular instances). Courts have also rejected petitions that do not seek to amend existing Charter provisions. See e.g., Matter of Schrader v. Cuevas, 179 Misc.2d.at 11 (holding that petition to establish contribution and spending limits regarding campaign finance did not amend chapter 46 of the Charter); Matter of Juntikka v. Cuevas, Index No. 116778/96, slip op. at 6-9 (Sup. Ct. N.Y. Co. 1996), aff’d, 232 A.D.2d 301 (1st Dept. 1996), lv. to app. denied, 88 N.Y.2d 817 (1996) (invalidating a petition seeking to amend chapter 46, the Charter provision establishing the campaign finance board, because there was no reference to the specific subjects of the petition in chapter 46). In Matter of Adams v. Cuevas, petitioners sought to amend the Charter to require the Commissioner of Social Services to provide every homeless family with an enclosed sleeping area. 133 Misc.2d 63 (Sup.Ct. N.Y. Co. 1986), aff’d, 123 A.D.2d 526 (1st Dep’t 1986), aff’d, 68 N.Y.2d 188 (1986). In finding that this initiative was not directly related to a Charter provision, the court noted that chapter 24 of the Charter granted powers to the Commissioner of Social Services and provided a “bare framework for the authority of the Commissioner rather than a 24



detailed recitation of his powers and duties.” Id. at 67. Chapter 24 of the Charter did not specify the Department of Social Services’ programs and services.



Rather, the specific standards



governing programs for the homeless, including shelter facilities, were found in the Administrative Code and state regulations. Id. Thus, the Supreme Court’s decision in Matter of Adams held that the initiative and referendum process cannot be used to adopt proposals which do not relate to existing Charter provisions. The subject of this local law, the creation of a temporary investigative commission regarding the events leading up to, and on, September 11, does not relate to an existing Charter provision. The Charter provides an outline of New York City government; it sets out the powers of the Mayor, the Council, the Borough Presidents, the Comptroller, City agencies, boards and commissions. The Charter does not generally create temporary commissions tasked with investigating particular events or have an existing chapter relating, even tangentially, to the Petition’s proposed local law.



By contrast, the detailed



Administrative Code contains laws establishing temporary commissions to examine particular matters. See e.g., New York City Administrative Code § 21-123 (Temporary Commission on Childhood and Child Caring Programs); New York City Administrative Code § 21-801 (Temporary Commission on Day Laborer Job Centers). When courts analyze whether a proposed local law amends the Charter, courts also stress that the New York City Charter is “a short form charter, setting forth the structure of the city government and the manner in which it is to operate.” Matter of Astwood v. Cohen, 291 N.Y. 484, 488 (1944). In Van Ness v. Cuevas, the Supreme Court upheld the City Clerk’s determination that a Charter § 40 initiative was invalid in part because the long and detailed initiative “exceeds the Charter’s purpose of providing ‘only the essentials of the organization of each department.’” Van Ness v. Cuevas, Index No. 116570/97, slip op. at 13; see also Schrader
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v. Cuevas, 179 Misc.2d at 20 (holding that petition did not relate to an existing Charter provision and finding that “[t]he initiative here admittedly and on its face sets specific levels of contributions and public funding, particulars relegated to the legislative process.”) In Adams v. Cuevas, the Supreme Court cautioned against the use of section 37 of the MHRL to amend the laws and ordinances of a municipality. The court emphasized that direct legislative action “should not be extended to matters unrelated to existing provisions of a city charter and which may impinge upon or restrict the exercise of power and discretion by the local legislative body.” Adams v. Cuevas, 133 Misc.2d at 67. As the document that outlines the organization and structure of city government, the Charter is not the appropriate repository for a law that prescribes in detail the operations of a temporary investigative commission tied to a particular event.



The Petition names eight



members of the Commission, sets their salaries, and grants them powers and immunities granted to prosecutors. See Petition, ¶¶ 2, 3, 11, and 15. These provisions demonstrate that the Petition is not a broad grant of power to a permanently established local agency or commission with continuing jurisdiction, which would be consistent with the Charter, but rather an attempt to implement a particular investigation, in a form more typical of a provision found in the Administrative Code. The Petition cannot be submitted to the electorate pursuant to MHRL § 37 because the creation of a temporary commission to investigate September 11 does not relate to an existing Charter provision. In addition, the Petition includes a level of specificity that is not suitable to the City’s short-form charter, and that is more appropriate to enactment by the legislative body as part of the Administrative Code.
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POINT VI THE SEVERABILITY CLAUSE IS INSUFFICIENT TO SAVE THE PROPOSED LAW DUE TO THE EXTREME NATURE AND EXTENT OF ITS LEGAL INFIRMITIES . The Petition contains a severability clause, which attempts to ensure that any finding of invalidity regarding any particular provision(s) of the Petition will not affect the remainder of the proposed local law. Petition, ¶ 20. However, the extensive nature of the flaws in the Petition makes application of the severability clause impossible. The standard used to determine whether a severability clause can be applied is “whether the legislature ‘would have wished the statute to be enforced with the invalid part exscinded, or rejected altogether.’” Greater New York Metropolitan Food Council, Inc. v. Giuliani, 195 F.3d 100, 110 (2nd Cir. 1999) (citations omitted) (finding that a local law could be severed because the provision found preempted by federal law did not affect the validity and enforceability of the other provisions); National Advertising Co. v. Town of Niagara, 942 F.2d 145, 148 (2nd Cir. 1991) (finding that a town’s sign ordinance could not be severed because the valid and invalid provisions were intertwined, making it impossible to excise the invalid provisions); New York State Superfund Coalition, Inc. v. New York State Dept. of Environmental Conservation, 75 N.Y.2d 88, 94 (1989) (finding that regulations could not be severed because the challenged standard “is the core of this part and is interwoven inextricably through the entire regulatory scheme . . . .”) The legal objections to the Petition are fundamental; for example, the entire proposal is not a proper amendment to the Charter and the investigation of the events leading up to, and on, September 11 is an activity more appropriate to the national government than the local one.



When



considering a petition presenting similar objections, the Court of Appeals held that there was no need to attempt to implement the severability clause. See, e.g., Fossella v. Dinkins, 66 N.Y.2d at
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167 (stating that “[t]he resolution is manifestly invalid in a substantive respect, since the disposition and use of city land is at the core of the controversy . . . it would be inappropriate to submit the proposition to the electorate in a redacted and possibly confusing form” (citations omitted)). It is not possible to implement this petition’s severability clause because the invalid parts of this petition cannot be exscinded without eviscerating the petition in its entirety. Consistent with this approach, courts in Matter of Juntikka v. Cuevas and Matter of Van Ness v. Cuevas, both cited supra, invalidated petitions notwithstanding that they contained severability clauses. Here, the Petition is so fraught with legal objections that it would be a meaningless and fruitless exercise to attempt to sever the invalid provisions so as to preserve the valid ones. For this reason, notwithstanding the severability clause, the Petition is invalid in its entirety.



28



CONCLUSION As set forth herein, because the Petition does not comply with “all requirements of law” as it must pursuant to Section 37 of the Municipal Home Rule Law, and its deficiencies are so great that it can not be saved by its severability clause, regardless of the number of valid signatures submitted in support of the Petition, respondent Michael McSweeney respectfully requests that the Court enter an order declaring the Petition invalid and therefore ineligible for placement on the ballot and for such other and further relief as is just and proper.



Dated:



New York, New York September 8, 2009



MICHAEL A. CARDOZO Corporation Counsel of the City of New York Attorney for the Respondents 100 Church Street, Room 2-126 New York, New York 10007 (212) 788-0849 By: Stephen Kitzinger Assistant Corporation Counsel
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