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HIGH COURT OF AUSTRALIA FRENCH CJ, GUMMOW, HAYNE, HEYDON, CRENNAN, KIEFEL AND BELL JJ



VERA MOMCILOVIC APPELLANT



AND



THE QUEEN & ORS RESPONDENTS



Momcilovic v The Queen [2011] HCA 34 8 September 2011 M134/2010



ORDER EH
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1. Appeal allowed. 2. Set aside paragraphs 1-5 of the order of the Court of Appeal of the Supreme Court of Victoria dated 25 March 2010, and in their place order that: (a) the appellant have leave to appeal against her conviction;



(b) the appeal be allowed;



(c) the appellant's conviction be quashed and sentence set aside; and



(d) a new trial be had.



3. The second respondent pay two-thirds of the costs of the appellant in this Court. On appeal from the Supreme Court of Victoria



Representation



M J Croucher and K L Walker with C A Boston for the appellant (instructed by Melasecca, Kelly & Zayler)



G J C Silbert SC with B L Sonnet and C W Beale for the first respondent (instructed by Solicitor for Public Prosecutions (Vic))



S G E McLeish SC, Solicitor-General for the State of Victoria with J M Davidson and A M Dinelli for the second respondent (instructed by Victorian Government Solicitor)



S P Donaghue with E M Nekvapil for the third respondent (instructed by Victorian Equal Opportunity and Human Rights Commission)



Interveners



EH
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(a) "Is any part of the Charter valid?" The answer is "No"[540].



(b) "Does s 5 of the Act apply to s 71AC?" The answer is "Yes"[541].



(c) "Did the Court of Appeal interpret s 5 of the Act correctly?" The answer is "Yes"[542].



(d) "Are ss 5 and 71AC of the Act inconsistent with ss 13.1, 13.2 and 302.4 of the Code and therefore inoperative?" The answer is "No"[543].



(e) "Has the appellant any valid complaint about the adequacy of the directions to the jury?" The answer is "No"[544].



Hence the appeal must be dismissed.



The facts



372. On 14 January 2006, the appellant, Vera Momcilovic, owned and occupied apartment 1409 at Regency Towers, 265 Exhibition Street, Melbourne. It was a three bedroom apartment. She resided there with Velimir Markovski. On 14 January 2006, two men, Anthony Sheen and David Moir, were observed by police officers to enter the building and to meet Mr Markovski, who escorted them to the 14th floor. Messrs Sheen and Moir were followed from the building by police officers who found them to be in possession of 28 grams of methylamphetamine in packages of 14 grams each. As a result, police officers executed a search warrant at apartment 1409 that afternoon. 373. In the course of the search, they found in the freezer compartment of a bar-size refrigerator in the kitchen a plastic bag containing 64.6 grams of 50 percent pure methylamphetamine. In the crisper section of the refrigerator they found a plastic Tupperware container containing 20 smaller plastic bags containing various amounts of methylamphetamine from 0.9 grams to 98.6 grams with purities ranging from 16 percent to 50 percent with a total weight of 394.2 grams. In the kitchen cupboard above the sink they found a Moccona coffee jar containing 325.8 grams of a substance that included an indeterminate amount of methylamphetamine. In addition, they located two sets of electronic scales, a further bag of an undefined crystalline material, a smaller container of a white crystalline material described by Mr Markovski in evidence as "artificial sugar" to be added to the methylamphetamine, another coffee jar containing a white powder, a number of smaller plastic bags similar to those found in the crisper, and a spatula. In the rubbish bin they found remnants of plastic bags that matched those found in the possession of Messrs Sheen and Moir. And they located the sum of $165,900 in cash in a shoe box on a shelf in a "walk-in robe" off the master bedroom which the appellant shared with Mr Markovski. 374. Mr Markovski's DNA was discovered on the plastic bag that contained the Tupperware container in the crisper. Neither the appellant's DNA nor her fingerprints were found on any of the items seized. EH
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375. Mr Markovski pleaded guilty to trafficking in methylamphetamine and cocaine. 376. The prosecution case was that the appellant's apartment was operating as a minor amphetamine factory in which Mr Markovski was conducting a business of diluting amphetamine and selling it. The prosecution alleged that the appellant was providing the facility from which the operation took place. The prosecution alleged that the appellant was aware that Mr Markovski was trafficking in methylamphetamine from her apartment and storing it there. The appellant's difficulty was that the incriminating items were large in number and were found all over the small apartment. They were items not normally found in apartments. The appellant invited the jury to believe that she was unaware of any of them – that she had never noticed the plastic bag containing drugs in the freezer compartment, or the plastic bags in the crisper section, or the Moccona coffee jar containing drugs, or the other items capable of use in the manufacture of drugs, or the large amount of cash. She said that she hardly used the refrigerator and that other items were found in cupboards that were not easy to gain access to. In a most courteous cross-examination, counsel for the prosecution asked some simple questions about the customary course of domestic life and the improbabilities of her evidence in view of it. The jury evidently did not think she dealt with these questions convincingly. The trial judge considered that the appellant was closely pressed as to her knowledge of the prior drug convictions of Mr Markovski and that she dissembled in her evidence before admitting awareness of them. It is plain that the jury rejected the appellant's invitations and disbelieved the exculpatory evidence of Mr Markovski as well. The charge



377. The charge was: "The Director of Public Prosecutions presents that Vera Momcilovic at Melbourne ... on the 14th day of January 2006 trafficked in a drug of dependence namely Methylamphetamine." The provisions of the Act



378. The conduct charged was contrary to s 71AC of the Act. It provides: "A person who, without being authorized by or licensed under this Act or the regulations to do so, trafficks or attempts to traffick in a drug of dependence is guilty of an indictable offence and liable to level 4 imprisonment (15 years maximum)." The expression "traffick" in relation to a drug of dependence is defined in s 70(1) as including:



"... (c) sell, exchange, agree to sell, offer for sale or have in possession for sale, a drug of dependence". The prosecution relied on the words "have in possession for sale". Section 5 of the Act provides: EH
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"Without restricting the meaning of the word possession, any substance shall be deemed for the purposes of this Act to be in the possession of a person so long as it is upon any land or premises occupied by him or is used, enjoyed or controlled by him in any place whatsoever, unless the person satisfies the court to the contrary." Issue (a): Is any part of the Charter valid?



379. No contradictor. Two notable features of the case created some difficulties. It is notable for the number of points which either were raised for the first time in this Court and not raised in the Victorian courts, or were not raised by the parties in this Court but were raised by members of the Court. It is also notable for the fact that on a key point – the constitutional validity of the Charter as a whole – there was no contradictor, although the question was occasionally alluded to in oral argument. Naturally the appellant supported the validity of the Charter, for it was a key element in her arguments. Naturally the first respondent and the Attorney-General for the State of Victoria, who was the second respondent, supported the validity of the legislation enacted by the Victorian legislature, for they were organs of the Victorian Government. Naturally the Victorian Equal Opportunity and Human Rights Commission, the third respondent, argued for the validity of the Charter. Naturally the Australian Capital Territory Attorney-General did so, for it has legislation similar to the Charter. Naturally the Human Rights Law Centre Ltd ("the Centre") did so. And, whether naturally or not, all the other interveners did so, although the Attorney-General for the State of Western Australia, and to a lesser extent the Attorney-General of the Commonwealth, seemed to hover on the brink of attack. 380. Two characteristics of the Charter. The Charter may reflect much of what is best and most enlightened in the human spirit. But there are some virtues that cannot be claimed for it. 381. One is originality. For a great many of the rights it describes already exist at common law or under statute. In that form, the rights are worked out in a detailed, coherent and mutually consistent way. Thus the very general rights to liberty and security in s 21 may be compared with the incomparably more specific and detailed rules of criminal procedure which exist under the general law. Those rules are tough law. Infringement can lead to criminal punishment, damages in tort and evidentiary inadmissibility. They were worked out over a very long time by judges and legislators who thought deeply about the colliding interests and values involved in the light of practical experience. Then there has been introduced in recent decades a mass of detailed anti-discrimination and other human rights legislation, both State and federal. And there are the roles of State, federal and other ombudsmen. As a former Commonwealth Ombudsman has remarked[545]: "The metres of books about human rights on law library shelves rarely mention the Ombudsman as a human rights agency. The focus overwhelmingly is upon bills of rights, courts and international instruments. Yet ... complaint investigation by the Ombudsman is directly concerned with human rights issues, in areas as diverse as law enforcement, withdrawal of social security benefits, detention of immigrants, treatment of young children, imposition of taxation penalties, and the exercise of government coercive power." 382. Another virtue which the Charter lacks is adherence to key values associated with the rule of law – and the protection of human rights is commonly, though not universally[546], thought to be closely connected to the rule of law. One value associated with the rule of law from which the Charter departs is certainty, particularly in s 7(2)[547]. Application of the Charter is very unlikely to make EH
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legislation more certain than it would have been without it. A further value associated with the rule of law from which the Charter departs is non-retrospectivity. Section 49(1) provides: "This Charter extends and applies to all Acts, whether passed before or after the commencement of Part 2, and to all subordinate instruments, whether made before or after that commencement." Thus the Charter applies to the very numerous enactments existing before it came into force. The Charter can also affect conduct carried out under those enactments before that time, because conduct carried out in reliance on a pre-Charter interpretation of legislation, and lawful if that interpretation is correct, may retrospectively be rendered unlawful by a new interpretation now compelled by the Charter.



383. The correct interpretation of the Charter is thus a matter of fundamental importance, for past as well as future legislation. 384. Approaching the interpretation of the Charter. There are several reasons for not interpreting the Charter narrowly. 385. First, if ever there were legislation which is on its face reforming and remedial in character, it is the Charter. Its very name is significant, with its echoes of Magna Carta, of the French Charter of 1814 and of the People's Charter of 1838. Reforming and remedial legislation, particularly human rights legislation, is to be interpreted amply, not narrowly[548]. As Cooke P said[549]: "What can and should now be said unequivocally is that a parliamentary declaration of human rights and individual freedoms, intended partly to affirm ... commitment to internationally proclaimed standards, is not to be construed narrowly or technically." 386. Secondly, s 32 of the Charter, which relates to the interpretation of statutory provisions in a way that is compatible with human rights, being a statutory provision, must itself be interpreted in a way that is compatible with human rights – that is, amply. 387. Thirdly, the more narrowly the Charter is interpreted, the more it will come to correspond only with various rules which can only be overturned by clear legislative words pursuant to what is sometimes called the "principle of legality"[550], and hence the less point it will have. 388. Fourthly, the Preamble is relevant: "On behalf of the people of Victoria the Parliament enacts this Charter, recognising that all people are born free and equal in dignity and rights. This Charter is founded on the following principles – human rights are essential in a democratic and inclusive society that respects the rule of law, human dignity, equality and freedom; human rights belong to all people without discrimination, and the diversity of the people of Victoria enhances our community; human rights come with responsibilities and must be exercised in a way that respects the human rights of others; human rights have a special importance for the Aboriginal people of Victoria, as descendants of Australia's first people, with their diverse spiritual, social, cultural and economic relationship with their traditional lands and waters." These are wide and important principles. Legislation which is founded on them cannot be interpreted in any restrictive fashion. EH
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389 Fifthly, although normally recourse to travaux préparatoires is barren and useless, the generality and obscurity of the Charter[551] requires them to be considered, both for the present purpose and for other purposes[552]. For example, the Attorney-General in his Second Reading Speech said[553]: "Australia is the last major common law-based country that does not have a comprehensive human rights instrument that ensures that fundamental human rights are observed and that the corresponding obligations and responsibilities are recognised." (emphasis added) "Speak for England!" cried out Leo Amery, and the Attorney-General for the State of Victoria seems to have decided to speak not just for Victoria, but for all Australia. The emphasised words are strong words. They send the message that Australia's benighted isolation on a lonely island lost in the middle of a foggy sea must be terminated. And if the Charter is to be comprehensive, and is to ensure both observance and recognition of fundamental human rights, it must be interpreted with some amplitude. In addition, the Attorney-General said[554]:



"This bill further strengthens our democratic institutions and the protections that currently exist for those human rights that have a strong measure of acceptance in the community – civil and political rights. We must always remember that the principles and values which underlie our democratic and civic institutions are both precious and fragile." The precious and fragile nature of these principles and values points to the view that the Charter will have to be interpreted so as to remove the fragility and preserve the preciousness. The same conclusion follows from the Attorney-General's statement that the Bill "will be a powerful tool"[555].



390. If the choice is between reading a statutory provision in a way that will invalidate it and reading it in a way that will not, a court must always choose the latter course when it is reasonably open[556]. One question here is whether the course of reading the Charter so as to validate it is reasonably open. 391. The nature of judicial power in relation to the common law. William Paley said[557]: "The first maxim of a free state is, that the laws be made by one set of men, and administered by another". Legislators make the laws. Judges administer them. Thus in Osborn v Bank of the United States, Marshall CJ said, speaking of statute law[558]: "Judicial power, as contradistinguished from the power of the laws, has no existence. Courts are the mere instruments of the law, and can will nothing. When they are said to exercise a discretion, it is a mere legal discretion, a discretion to be exercised in discerning the course prescribed by law; and, when that is discerned, it is the duty of the court to follow it. Judicial power is never exercised for the purpose of giving effect to the will of the judge; always for the purpose of giving effect to the will of the legislature; or, in other words, to the will of the law." EH
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And in Wayman v Southard he said[559]:



"The difference between the departments undoubtedly is, that the legislature makes, the executive executes, and the judiciary construes the law; but the maker of the law may commit something to the discretion of the other departments, and the precise boundary of this power is a subject of delicate and difficult inquiry, into which a court will not enter unnecessarily." It is necessary to do so in this appeal.



392. In contrast, outside the field of statute law, there is a judicial power to change common law and equitable rules. The courts are entitled to fulfil the "purposes of developing the law, maintaining its continuity and preserving its coherence."[560] To that end, they may "seek to extend the application of accepted principles to new cases or to reason from the more fundamental of settled legal principles to new conclusions or to decide that a category is not closed against [unforeseen] instances which in reason might be subsumed thereunder."[561] 393. However, there are limits on the judicial power to change common law and equitable rules. In Breen v Williams[562], Gaudron and McHugh JJ said: "Advances in the common law must begin from a baseline of accepted principle and proceed by conventional methods of legal reasoning. Judges have no authority to invent legal doctrine that distorts or does not extend or modify accepted legal rules and principles. Any changes in legal doctrine, brought about by judicial creativity, must 'fit' within the body of accepted rules and principles. The judges of Australia cannot, so to speak, 'make it up' as they go along. It is a serious constitutional mistake to think that the common law courts have authority to 'provide a solvent'[563] for every social, political or economic problem. The role of the common law courts is a far more modest one. In a democratic society, changes in the law that cannot logically or analogically be related to existing common law rules and principles are the province of the legislature. From time to time it is necessary for the common law courts to re-formulate existing legal rules and principles to take account of changing social conditions. Less frequently, the courts may even reject the continuing operation of an established rule or principle. But such steps can be taken only when it can be seen that the 'new' rule or principle that has been created has been derived logically or analogically from other legal principles, rules and institutions." 394. In Mabo v Queensland (No 2)[564], Brennan J employed a colourful metaphor: "In discharging its duty to declare the common law of Australia, this Court is not free to adopt rules that accord with contemporary notions of justice and human rights if their adoption would fracture the skeleton of principle which gives the body of our law its shape and internal consistency. Australian law is not only the historical successor of, but is an organic development from, the law of England." 395. And Holmes CJ said[565]: EH
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"We appreciate the ease with which, if we were careless or ignorant of precedent, we might deem it enlightened to assume [the power in dispute]. We do not forget the continuous process of developing the law that goes on through the courts, in the form of deduction, or deny that in a clear case it might be possible even to break away from a line of decisions in favor of some rule generally admitted to be based upon a deeper insight into the present wants of society. But the improvements made by the courts are made, almost invariably, by very slow degrees and by very short steps. Their general duty is not to change, but to work out, the principles already sanctioned by the practice of the past." 396. Thus the courts seek not to "overstep the boundary which we traditionally set for ourselves, separating the legitimate development of the law by the judges from legislation."[566] There are "limits to permissible creativity for judges" and there is "forbidden territory"[567]. The following are among the factors relevant to marking the limits between what is permitted and what is forbidden: whether the rule being changed is seen as dealing with "[f]undamental legal doctrine", for that "should not be lightly set aside"[568]; whether the "solution is doubtful", in which case the matter is best left to the legislature[569]; whether the change is large or small, radical or insignificant; whether the courts have particular expertise in assessing the merits of the change and the methods by which it is to be effectuated; whether the Executive and the legislature have superior methods of investigating the need for change[570], and of persuading the public to support it or at least accept it; whether the change deals with controversial moral issues[571], or "[d]isputed matters of social policy", rather than "purely legal problems"[572]; whether the change will fail to produce "finality or certainty"[573]; whether the change will destabilise or render unclear or incoherent other parts of the law[574]; whether the field is one in which the legislature has been active[575], or one in which the legislature "has rejected opportunities of clearing up a known difficulty or has legislated, while leaving the difficulty untouched"[576]; whether the change will have "enormous consequences" for important institutions like "insurance companies and the National Health Service"[577]; and whether argument in favour of the change has been cursory or not[578]. 397. It is very hard to predict how these factors will operate in a given case. Different minds give them different weight. Thus in 1992 Lord Keith of Kinkel said[579]: "the rule that money paid under a mistake of law is not recoverable ... is ... too deeply embedded ... to be uprooted judicially." Yet six years later the House of Lords decided, by bare majority, to uproot it, because that majority took "a more robust view of judicial development" than Lord Keith[580]. 398. Judicial power and statutes. The extent of judicial power to change the common law and equitable rules may be limited, and controversial at the margin, but it exists. In contrast, at common law judicial power to change the meaning of valid statutes does not exist. There is only power to ascertain that meaning by interpretation. That inevitably flows from the duty to resolve controversies about statutory meaning. But interpretation is distinct from amendment. "Amendment is a legislative act. It is an exercise which must be reserved to Parliament."[581] It does not extend to the performance of a legislative function. The "rewriting of ... statute[s]" is "the function of the Parliament, not a Ch III court"[582]. A federal statute which purports to delegate a legislative function like rewriting statutes to a court is invalid[583]. 399. These principles have important consequences. One example relates to s 12 of the Native Title Act 1993 (Cth), which gave "the common law of Australia in respect of native title" the force of the law of the Commonwealth. Section 12 was held invalid[584]. The common law is the body of law which the courts create and define. Section 12 thus delegated to the judicial branch of government a legislative power to make law. Another example is s 15A of the Acts Interpretation Act 1901 (Cth), which is similar to s 6 of the Interpretation of Legislation Act 1984 (Vic), and which provides: EH
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"Every Act shall be read and construed subject to the Constitution, and so as not to exceed the legislative power of the Commonwealth, to the intent that where any enactment thereof would, but for this section, have been construed as being in excess of that power, it shall nevertheless be a valid enactment to the extent to which it is not in excess of that power." Section 15A cannot give power to a court to hold valid the provisions of an enactment from which void provisions have been severed, unless the enactment "itself indicates a standard or test which may be applied for the purpose of limiting, and thereby preserving the validity of, the law"[585] and "the operation of the law upon the subjects within power is not changed by placing a limited construction upon the law"[586]. This is because, as Rich and Williams JJ said[587]: "the Court is not a legislative but a judicial body. It cannot legislate; that is the function of Parliament." In Latham CJ's words[588]: "The Court cannot re-write a statute and so assume the functions of the legislature." And, said Dixon J, federal legislation cannot "attempt an inadmissible delegation to the Court of the legislative task of making a new law from the constitutionally unobjectionable parts of the old."[589]



400. Hence if jurisdiction is conferred on a court, it must be governed by "legal standards or criteria": it is insufficient if there is "an attempt to delegate to the ... courts the essentially legislative task of determining 'the content of a law as a rule of conduct or a declaration as to power, right or duty'."[590] 401. The definition of "judicial power". In R v Kirby; Ex parte Boilermakers' Society of Australia[591] this Court held that it was not possible for the legislature either to confer the judicial power of the Commonwealth on a non-judicial body or to add "to the judicial powers of a court set up as part of the national judicature some non-judicial powers that are not ancillary but are directed to a non-judicial purpose."[592] 402. A celebrated example of legislation conferring non-judicial powers of that type arose in R v Spicer; Ex parte Australian Builders' Labourers' Federation[593]. Dixon CJ, McTiernan, Kitto and Taylor JJ (Williams and Webb JJ dissenting) held that the power conferred by s 140 of the Conciliation and Arbitration Act 1904 (Cth) was not part of the judicial power of the Commonwealth, and was invalid because it was conferred on a federal court. Section 140(1) provided that the Commonwealth Industrial Court might disallow any rule of an organisation which in the opinion of the Court: "(a) is contrary to law, or to an order or award; (b) is tyrannical or oppressive; (c) prevents or hinders members of the organization from observing the law or the provisions of an order or award; or (d) imposes unreasonable conditions upon the membership of any member or upon any applicant for membership". 403. Kitto J said that one indicium of non-judicial power arose where it was to be exercised "upon considerations of general policy and expediency alien to the judicial method."[594] He went on to set out subtle reasoning. Its subtlety ought not to be damaged by summary or undue truncation[595]: "Section 140 seems to me an example of a provision which, though it empowers a court to do an act – the disallowing of a rule – which is not insusceptible of a judicial performance, nevertheless is found to mean, on a clear preponderance of considerations, that the function for which it provides is to be performed as an EH



Page 10 of 36



04/07/2013 1:33 PM



Momcilovic v The Queen [2011] HCA 34 (8 September 2011)



93 of 201



http://www.austlii.edu.au/au/cases/cth/HCA/2011/34.html



administrative function, with a more elastic technique, and more of an eye to consequences and industrial policy generally, than could properly be expected of a court. ... The kinds of rules which may be disallowed are described as possessing any of several qualities which are indicated in terms so broad as to be more appropriate for conveying general conceptions to a person engaged administratively in performing a function conceived of as part of a system of industrial regulation than for stating, to a body acting judicially, grounds of jurisdiction which it is to interpret and apply with precision. ... Moreover – and this is the most important consideration of all – s 140 belongs to a group of provisions, comprising all those which deal with the registration and regulation of industrial organisations, which as a group are characterised by the purpose of facilitating the prevention and settlement of inter-State industrial disputes by conciliation and arbitration under the Act. It is difficult to think that s 140 intends a consideration of an organisation's rules to be undertaken otherwise than with a view to the improvement of the organisation as an instrument for the representation of employees in everything connected with the maintenance and restoration of industrial harmony. To read the section as creating a jurisdiction to apply fixed standards to particular situations, and to make decrees with a judicial disregard of consequences, would be plainly incongruous with the scheme of the Act and the terms of the section. In particular, it seems to me to be required, as a matter of practical good sense, that in forming an opinion as to whether a rule of an organisation is 'tyrannical' or 'oppressive', or imposes 'unreasonable' conditions upon the membership of a member or upon an applicant for membership, the repository of the power should look to the effect which the existence or non-existence of the rule will be likely to have upon the working of the machinery of conciliation and arbitration under the Act; and this points unmistakably to an intention that the performance of the function provided for by the section is to be approached in a manner incompatible with the restraints peculiar to judicial power." In the same case Dixon CJ said[596]:



"the criteria set by pars (b), (c) and (d) are vague and general and give much more the impression of an attempt to afford some guidance in the exercise of what one may call an industrial discretion than to provide a legal standard governing a judicial decision. Parenthetically, it may be remarked that the meaning is by no means self-evident of the expression 'impose unreasonable conditions upon the membership of any member'." 404. In Attorney-General (Cth) v Alinta Ltd Gleeson CJ said[597]: "[T]here are features of the judicial process, fundamental to its nature, that make it ill-suited to the application of certain kinds of policy and the exercise of certain kinds of power. Judges are appointed on the basis of their legal knowledge and experience. Individual judges may have other talents or interests, but what these might be is usually unknown, and is not the subject of any process of assessment, formal or informal. The material on which they base their decisions is provided, and tested, in accordance with rules of procedure and evidence. The decisions of the parties and their lawyers, made in an adversarial setting, impose limitations upon the information according to which a court EH
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legitimately may proceed. The parties to litigation, acting within the limits set by the law, define the issues to be resolved and the courses open to be followed by way of judicial order. These constraints, although not absolute or inflexible, influence the nature of the judicial process, and affect the suitability of that process for the exercise of certain forms of governmental power. It is to be expected that the Parliament, in deciding whether a certain kind of authority should be exercised judicially, or otherwise, would take account of the characteristics, and of the strengths, and the limitations, of the judicial method." 405. In contrast to R v Spicer, in R v Commonwealth Industrial Court; Ex parte The Amalgamated Engineering Union, Australian Section[598] a prohibition of "oppressive, unreasonable or unjust" rules was upheld. 406. These authorities reveal that the courts have difficult judgments to make in assessing whether they have been given tasks outside judicial power. 407. Key provisions of the Charter. Section 32(1) of the Charter provides: "So far as it is possible to do so consistently with their purpose, all statutory provisions must be interpreted in a way that is compatible with human rights." Section 32(2) provides:



"International law and the judgments of domestic, foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision." The expression "human rights" is defined in s 3(1) as meaning "the civil and political rights set out in Part 2". The first provision in Pt 2 is s 7. It provides:



"(1) This Part sets out the human rights that Parliament specifically seeks to protect and promote. "(2) A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including – (a) the nature of the right; and (b) the importance of the purpose of the limitation; and (c) the nature and extent of the limitation; and (d) the relationship between the limitation and its purpose; and (e) any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve. (3) Nothing in this Charter gives a person, entity or public authority a right to limit (to a greater extent than is provided for in this Charter) or destroy the human rights of any person." Section 5 provides:



"A right or freedom not included in this Charter that arises or is recognised EH
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under any other law (including international law, the common law, the Constitution of the Commonwealth and a law of the Commonwealth) must not be taken to be abrogated or limited only because the right or freedom is not included in this Charter or is only partly included." It is also relevant to set out some provisions in Pt 3 of the Charter. Section 28(1) provides:



"A member of Parliament who proposes to introduce a Bill into a House of Parliament must cause a statement of compatibility to be prepared in respect of that Bill." Section 28(2) provides for the "statement of compatibility" to be laid before the House before the Second Reading Speech. Section 28(3) deals with the contents of the statement of compatibility. It requires a statement whether, in the member's opinion, the Bill is "compatible with human rights" and, if so, how it is compatible. It also requires the statement to state, if, in the member's opinion, any part of the Bill is "incompatible with human rights, the nature and extent of the incompatibility." Section 38(1) provides:



"Subject to this section, it is unlawful for a public authority to act in a way that is incompatible with a human right or, in making a decision, to fail to give proper consideration to a relevant human right." Section 38(2) provides:



"Subsection (1) does not apply if, as a result of a statutory provision or a provision made by or under an Act of the Commonwealth or otherwise under law, the public authority could not reasonably have acted differently or made a different decision." 408. Outline of conclusion on validity of s 7(2). Section 7(2) is invalid. It is convenient at this point to outline why. In carrying out the task imposed by s 32(1) of considering whether a statutory provision is compatible with human rights, a court must ask what, relevantly, a human right is, and how far it can be subject to limits. Section 7(1) provides that Pt 2 sets out the human rights that Parliament specifically seeks to protect and promote. Sections 8-27 contain a long list of rights in very general form, in contrast with their detailed statement in common law and statutory rules. Further, individual rights – both the rights appearing in ss 8-27 and other rights referred to in s 5 – tend to collide with each other when stated in the abstract. The need for rights to be reconciled and collisions to be avoided is recognised in the third point in the Preamble[599], in s 5, and in s 7(3). And behind s 7(2) there is an assumption that just as human rights may be recognised and vindicated by common law and statutory rules, so they may be limited by them – for various reasons, one of which is to avoid collisions between them. 409. The rights which the Charter describes in ss 8-27 and refers to in s 5 are rights subject under law to the limits described in s 7(2). In assessing under s 32(1) whether a particular interpretation of a statutory provision is compatible with a human right, it is necessary to decide what a reasonable limit to that right is according to s 7(2) criteria. The criteria by which the limit is to be decided are so vague that s 7(2) is an impermissible delegation to the judiciary of power to make legislation. 410. Before developing that reasoning, it is desirable to state the submissions in this Court. EH
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411. Submissions on the relevance of s 7(2) to s 32(1). The appellant submitted that the Court of Appeal erred in holding, first, that s 7(2) is "not to be taken into account in the interpretive exercise required by s 32(1) of the Charter" and, secondly, that "under s 32, when determining what is 'possible' consistently with the purpose of the provision in question, the court is constrained by the ordinary principles of statutory construction." The appellant criticised the Court of Appeal for adopting an unduly restricted interpretation of s 32(1) as merely codifying the common law principle of legality. This was a correct submission, but also a dangerous one: for if s 32(1) only does that, it would probably not be invalid, but the more it does, the greater the risk to its validity. The appellant submitted that s 7(2) was relevant to the s 32(1) process in requiring the following steps. The first step was to ascertain the meaning of the statute in accordance with ordinary principles of statutory interpretation: she called that "the ordinary meaning". The second step was to ascertain whether the ordinary meaning was apparently incompatible with a relevant right or freedom. If so, the third step was to ascertain whether that incompatibility was nevertheless a justified limit on the right in the light of s 7(2). If the apparent incompatibility was a justified limit, then the legislation was not incompatible with human rights and the ordinary meaning, ascertained in the first step, would prevail. The fourth step must be taken if the ordinary meaning involves an unjustified limit on the right. In that event the court, pursuant to s 32(1), must strive to interpret the legislation in a way that is compatible, or less incompatible, with the right in question if it is reasonably possible, consistently with the purpose of the legislation, to do so. The fifth step arises if it is not reasonably possible to find a compatible (or less incompatible) meaning: in that event the ordinary meaning must be adopted and the Supreme Court may make a declaration of inconsistent operation under s 36. 412. Subject to differences which it is not necessary to resolve, the appellant's submission that s 7(2) forms part of the "interpretive exercise" under s 32(1) was supported by the Attorney-General for the State of Victoria, the Victorian Equal Opportunity and Human Rights Commission, and the Australian Capital Territory Attorney-General. On that submission, the command in s 32(1) to interpret statutory provisions in a way compatible with human rights refers to human rights, not in the absolute senses described in ss 8-27, but within reasonable limits after s 7(2) scrutiny. 413. The Centre, on the other hand, submitted to the Court of Appeal that s 7(2) plays no role in the process of statutory interpretation required by s 32(1). The Court of Appeal agreed[600]. The Centre repeated the submissions in this Court[601]. 414. The submissions considered. The appellant's submission is supported by the following considerations. 415. The first consideration springs from the Centre's argument that s 32(1) required statutory provisions to be interpreted in a way that is "compatible with human rights", not "compatible with human rights as reasonably limited in accordance with s 7(2)". What is a "human right"? The expression is defined in s 3(1) as meaning not merely something listed in ss 8-27, but the civil and political rights set out in Pt 2, namely ss 7-27, including s 7(2). That is, in assessing what human rights exist before the s 32(1) process of interpretation is completed, it is necessary to apply s 7(2) to ss 8-27. Where a statutory provision imposes limits on human rights, those limits are scrutinised under s 7(2). The relevant rights are not those which correspond to the full statements in ss 8-27, but those which have limits justified in the light of s 7(2). 416. The next consideration is that ss 28(1), 32(1) and 38(1) are fundamental operative provisions. They reflect the "main purposes" expressly enacted in, respectively, ss 1(2)(d), 1(2)(b) and 1(2)(c). They reveal "compatibility" as a central conception of the Charter. The function of s 28(1) is to ensure that all provisions proposed for enactment are compatible with human rights; the function of s 32(1) is to ensure that all statutory provisions are interpreted in a way that is compatible with human rights; and the function of s 38(1) is to ensure that public authorities act compatibly with human rights. The concept of "compatibility" is also referred to in ss 28(3), 30 and 31(1). As the Victorian Equal Opportunity and Human Rights Commission submitted, the close association of "compatibility" with s 7(2) analysis is supported by ss 28 and 38. The "statement of compatibility" EH



Page 14 of 36



04/07/2013 1:33 PM



Momcilovic v The Queen [2011] HCA 34 (8 September 2011)



97 of 201



http://www.austlii.edu.au/au/cases/cth/HCA/2011/34.html



required by s 28(1) must, by reason of s 28(3)(a), state whether the Bill is "compatible with human rights". That must refer to human rights as reasonably limited by s 7(2). Otherwise a member of Parliament who introduced a Bill limiting human rights, but only in a way that was demonstrably justified in the light of s 7(2), would be required by s 28(3)(b) to state that the Bill was "incompatible with human rights". That would be an untruthful statement, since the Bill actually was compatible with them. It is absurd to interpret the Charter as compelling untruthful statements by members of the legislature to one of its houses. And if in s 38(1) "incompatible with a human right" meant "incompatible with a human right in its absolute form, even if reasonable limits were imposed on it pursuant to s 7(2)", then a public authority would act unlawfully if it acted incompatibly with the absolute human right notwithstanding that it acted compatibly with the right limited in the light of s 7(2). This would be a harsh result. It would be particularly harsh because many "public authorities" falling within the definition in s 4(1) will be quite junior officials like police officers who have to act on short notice without legal guidance by reference to the apparent meaning of legislation, not a different s 32(1) meaning. The Centre answered by pointing to s 38(2). But that only applies where the public authority could not reasonably have acted differently or made a different decision. It does not apply where the public authority has choices. 417. Hence if the appellant's submission were not sound, s 7(2) would have no application to the principal operative provisions of the Charter. That would be a peculiar result in the light of its location in the Act in Pt 2, the first Part of the Charter containing substantive provisions, and in the first substantive provision, just before the list in ss 8-27 of what s 7(1) describes as "the human rights that Parliament specifically seeks to protect and promote." 418. The appellant's submission is supported by the Explanatory Memorandum. Not surprisingly, it described s 7(2) as one of the "key provisions" that "recognises that no right is absolute and that there may be various limitations imposed on any right."[602] The Explanatory Memorandum also said that s 7(2)[603]: "reflects Parliament's intention that human rights are, in general, not absolute rights, but must be balanced against each other and against other competing public interests. The operation of this clause envisages a balancing exercise between Parliament's desire to protect and promote human rights and the need to limit human rights in some circumstances." And the Explanatory Memorandum additionally said that s 32(2) will operate as a guide to the nature and meaning of the human rights listed in Pt 2[604]. Section 32(2) appears immediately after the command in s 32(1) that all statutory provisions be interpreted in a way compatible with human rights. The Explanatory Memorandum thus contemplates a linkage between s 32 and s 7(2).



419. The appellant's submission is also supported by the Second Reading Speech delivered by the Attorney-General[605]: "Part 2 reflects that rights should not generally be seen as absolute but must be balanced against each other and against other competing public interests. Clause 7 is a general limitations clause that lists the factors that need to be taken into account in the balancing process. It will assist courts and government in deciding when a limitation arising under the law is reasonable and demonstrably justified in a free and democratic society. Where a right is so limited, then action taken in accordance with that limitation will not be prohibited under the charter, and is not incompatible with the right." EH
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The tendency of rights to collide, their need to be "balanced" against each other and the importance of their co-existence with each other are also recognised in s 7(3), s 5 and the third point of the Preamble. The Attorney-General's speech perceives the human right against which something else is being tested – a clause in a Bill pursuant to s 28(1), a statutory provision pursuant to s 32(1) or an action taken pursuant to s 38(1) – as a right considered in the light of s 7(2), not independently of it. The same perception appears in the report which led to the legislation[606].



420. The Court of Appeal said that if s 7(2) were employed in interpreting legislation, "[j]udges and tribunal members, as well as public officials, would have to determine whether the relevant provision imposed a justifiable limit before determining finally how the provision was to be interpreted." This, it was said, "would inevitably [result in] inconsistencies in [the] application [of s 7(2)] and uncertainties in interpretation."[607] The force of this point is diminished by the fact that whatever approach is taken to s 32(1) and s 7(2), the difficulties in the field with which the Charter is dealing will mean that the Charter, perhaps inevitably, will lead to inconsistencies in application and uncertainties in interpretation. 421. The Court of Appeal considered that the approach it was rejecting would lead to a particular statutory provision having a different meaning depending on the offence charged. That is not so. Avoidance of that outcome would be a matter to be taken into account under both s 7(2) and s 32(1). 422. The Court of Appeal saw it as "fundamental" that s 32(1) was promoting and protecting the human rights enacted in the Charter. Their Honours said it was not the case "that s 32(1) was only to operate where necessary to avoid what would otherwise be an unjustified infringement of a right."[608] This assumes the answer to the question raised. It also gives no significance to s 1(2)(b), which provides: "The main purpose of this Charter is to protect and promote human rights by – ... (b) ensuring that all statutory provisions, whenever enacted, are interpreted so far as is possible in a way that is compatible with human rights". That refers to what is "compatible with human rights", not one particular human right considered absolutely and in isolation.



423. The approach of the Centre would lead to the courts finding more legislation to be incompatible with human rights, or to be something which "breaches"[609] human rights, even though the incompatibility was minor and even though its existence flowed only from the need to establish a reasonable and justified limit – thereby, for example, operating to protect some other right. The Centre said its approach protected human rights better because it protected an absolute form of them. If the Centre's approach were correct, what is the significance of s 7(2)? "[I]t being improbable that the framers of legislation could have intended to insert a provision which has virtually no practical effect, one should look to see whether any other meaning produces a more reasonable result."[610] The Centre recognised and endeavoured to meet the difficulty. It submitted that while s 7(2) had nothing to do with s 32(1), it had three possible fields of work. One related to judicial review of a provision. The flaw in this submission is that the Charter does not provide for judicial review: ss 32(3) and 36(5). The Court of Appeal quoted from Elias CJ's dissenting judgment in R v Hansen[611], which referred to "a soft form of judicial review". But Elias CJ said that that was inconsistent with the New Zealand Bill of Rights Act 1990 (NZ), s 4, which does not EH
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provide for judicial review either. The second possible field of work for s 7(2) was said to be its relevance when the Supreme Court was deciding whether to exercise its discretion to make a declaration of inconsistent interpretation under s 36(2) that the Court was of the opinion that a statutory provision cannot be interpreted consistently with a human right (ie compatibly pursuant to s 32(1)). There is no indication in s 36 that s 7(2) is relevant in this way. On the Centre's approach s 7(2) is not material in relation to the s 32(1) conclusion that there was incompatibility with a human right, and, if that is so, it is difficult to see why it would be material at the s 36 discretion stage. The third possible field of work was to operate as a reminder "to those making or advising on legislative measures potentially limiting of human rights." That renders s 7(2) only a precatory provision with no practical effect. Section 7(2) would appear to have a much greater significance than that. The Centre submitted that the origins of s 7(2) lay in s 1 of the Canadian Charter of Rights and Freedoms (which is part of the Constitution Act 1982 (Can)), s 36 of the Constitution of the Republic of South Africa, and s 5 of the New Zealand Bill of Rights Act. The Centre submitted that this "provenance" supported the Court of Appeal's approach. That cannot be so: for in Canada and South Africa there is judicial review of legislative validity, but not in Victoria or New Zealand. The Centre advanced the proposition that a limitation on a human right could not be "demonstrably justifiable" under s 7(2) without evidence. If that proposition is correct, it contradicts the limited role which other submissions of the Centre give to s 7(2). For example, how would the deliberations of legislators and those advising them tie in with the reception of evidence and other material on the topics identified in s 7(2) with a view to demonstrating justification? If the Centre's proposition is correct, it is certainly true, as the Centre said, that it is difficult to reconcile the appellant's approach with the view that a court's role under s 32(1) is only its traditional role of interpreting legislation. But that is not the only reason for doubting that view[612]. The Centre contended that its opponents had not explained how s 7(2) could be applied as part of the interpretative process. In assessing whether "limits" on a human right imposed by a "law" are "reasonable", a court had to interpret the law. Hence, said the Centre, s 7(2) "cannot form part of the interpretive process because the proportionality assessment that it requires cannot be undertaken until a construction has been reached." One answer is that while the need for a particular type of s 7(2) analysis may be prompted by the particular field in which a statutory provision, whatever its precise meaning, is operating, it was not necessary for the s 7(2) analysis itself to be carried out with close reference to the terms of the statutory provision after arriving at a conclusion as to what they mean. Another answer to it lies in the appellant's contention that her five step process, or something functionally similar, must be employed. Hence the appellant was correct to submit that s 7(2) is central to the interpretation process to be carried out under s 32(1). That conclusion requires attention to be given to the detail of s 7(2). The language of s 7(2). In Precision Data Holdings Ltd v Wills Mason CJ, Brennan, Deane, Dawson, Toohey, Gaudron and McHugh JJ said[613]: "if the object of the adjudication is not to resolve a dispute about the existing rights and obligations of the parties by determining what those rights and obligations are but to determine what legal rights and obligations should be created, then the function stands outside the realm of judicial power." Section 7(2) gives a court power to "determine what legal rights and obligations should be created" by giving it the power to decide the legal extent of the limit to a human right. The limit is then the criterion against which a particular statutory provision is measured under s 32(1) to determine whether it can be interpreted "in a way that is compatible with human rights." The limit to a human right must be "reasonable". What is the relevant criterion of reason? What can be "justified" – and not only justified, but "demonstrably" justified. What is the difference between that which is "justified" and that which is "demonstrably justified"? EH
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The shrill, intensifying adverb merely highlights the vacuity of the verb. The next question asks what can be demonstrably justified in a "free and democratic society" – and not just any free and democratic society, but one "based on human dignity, equality and freedom". Section 7(2) then calls for the "taking into account [of] all relevant factors". The criteria for identifying the relevance of a particular factor are not defined. But a non-exhaustive list of five relevant factors then appears. The first (s 7(2)(a)) is the "nature of the right" (but not its "purpose" (cf s 7(2)(b)) or its "extent" (cf s 7(2)(c)). The second (s 7(2)(b)) is the importance "of the purpose of the limitation" – not the importance of the limitation itself. The third (s 7(2)(c)) is the "nature and extent of the limitation". The fourth (s 7(2)(d)) is the "relationship between the limitation and its purpose". The fifth (s 7(2)(e)) is "any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve."



429. The origins of s 7(2) may be illustrious. But its language is highly general, indeterminate, lofty, aspirational and abstract. It is nebulous, turbid and cloudy. In R v Trade Practices Tribunal; Ex parte Tasmanian Breweries Pty Ltd[614] Windeyer J discussed the phrase "contrary to the public interest" as follows: "The public interest is a concept which attracts indefinite considerations of policy that are more appropriate to law-making than to adjudication according to existing law. The Act directs the Tribunal as to matters it is to 'take into account' in considering what the public interest requires. The generality of these matters prevents their providing objectively determinable criteria. In the result the jurisdiction of the Tribunal to make determinations and orders depending upon its view of where the public interest lies and what the public interest requires seems to be an exercise of a legislative or administrative function of government rather than of the judicial power." And in the same case Kitto J said "contrary to the public interest" was not "an ascertained standard" but "a description the content of which has no fixity [and] which refers the Tribunal ultimately to its own idiosyncratic conceptions and modes of thought."[615] So here, the generality of the words "all relevant factors including" the factors listed in s 7(2)(a)-(e) prevents them providing "objectively determinable criteria" and leaves the courts to their own "idiosyncratic conceptions and modes of thought." The opening words of s 7(2) have those characteristics even more markedly.



430. Section 7(2) depends in a number of respects on analysis by reference to "purpose" (s 7(2)(b), (d) and (e)). Does "purpose" refer only to the purpose revealed in the language, or something wider[616]? Section 7(2) depends in two respects on an appeal to reasonableness (the opening words of s 7(2) and s 7(2)(e)). Although s 7(2) does not talk of "balancing", as the Explanatory Memorandum and the Second Reading Speech did[617], that is the process it involves. But the things to be balanced or weighed are not readily comparable – the nature of a right and various aspects of a limitation on it, the nature of a right and other rights, the nature of a right and "all relevant factors", which could include many matters of practical expediency of which courts know nothing, social interests about which it is dangerous for courts to speculate and considerations of morality on which the opinions of the governed may sharply differ from those of the courts. It is for legislatures to decide what is expedient in practice, what social claims must be accepted, and what moral outcomes are to be favoured – not courts. The characteristically penetrating and valuable submissions of the Solicitor-General of the Commonwealth included an argument that the
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"actual criteria set out in s 7(2) are readily capable of judicial evaluation." In some contexts that may be so, but not in the context of the Charter. He gave examples of loose criteria having been accepted as within judicial power in the past[618], but s 7(2) goes well beyond those instances. Thus s 7(2) creates difficult tasks. It imposes them on judges. But they are not tasks for judges. They are tasks for a legislature. Section 7(2) reveals that the Victorian legislature has failed to carry out for itself the tasks it describes. Instead of doing that, it has delegated them to the judiciary. Because the delegation is in language so vague that it is essentially untrammelled, it is invalid. It contemplates the making of laws by the judiciary, not the legislature. It will lead to debates in which many different positions could be taken up. They may be debates on points about which reasonable minds may differ. They may be debates in which very unreasonable minds may agree. They are debates that call for resolution by legislative decision. An example is the debate which took place before the Court of Appeal in this case about whether the infringement of the presumption of innocence by s 5 of the Act was justifiable. The Court of Appeal said it was not justifiable. Many would agree. Those who move in prosecuting circles might take a different view. Many others would agree with them. But fundamental disputes of this kind – turning on questions of expediency, social policy and morality – call for legislative resolution, not judicial. The Court of Appeal called for evidence – that is, evidence or material of a "legislative fact" kind. But s 7(2) contemplates evidence or material of a kind going far beyond the evidence or material ordinarily considered by courts as going to "legislative facts". Is this evidence or material to be tendered or offered to trial judges so that they will arrive at the correct interpretation of the relevant statutory provision before directing the jury, or, if they are sitting without a jury, deciding the case? If so, how is this tender or offer to be accommodated with the need for trials, especially jury trials, to be conducted expeditiously and smoothly? Section 7(2) creates a kind of "proportionality" regime without comprehensible criteria. The regime operates as a method of determining what the formulation of the law is to be – ie the precise form a legislatively recognised human right is to take, which in turn is used as a factor relevant to determining the interpretation of other statutes. But it creates a type of proportionality which "is plastic and can in principle be applied almost infinitely forcefully or infinitely cautiously, producing an area of discretionary judgement that can be massively broad or incredibly narrow – and anything else between."[619] In particular, at least in the non-constitutional context of s 7 and s 32(1), a consideration pursuant to s 7(2)(e) of whether there are less restrictive legislative means available to achieve a statutory purpose is a matter for a legislature, not a court. Courts decide what the language chosen by the legislature means. They do not decide on the meaning, operation and utility of language which the legislature might have chosen. The Attorney-General for the State of Victoria pointed to various supposed constitutional doctrines of proportionality. Constitutional doctrines are different from doctrines applicable to statutory interpretation. The insertion of a bill of rights into the Commonwealth Constitution by an amendment supported by the necessary popular majorities under s 128 could give the courts a role in interpreting statutes which departed from the separation of powers. But as the Constitution stands that is impermissible. It does not follow from the employment of "proportionality" techniques in applying the Constitution that they can be conferred by statute in relation to statutory interpretation. Assume that a statutory provision which limits a human right has two possible meanings, meaning A and meaning B. Assume each is consistent with the "purpose" of the statutory provision. Assume the court would, but for s 32(1), favour meaning A. It is necessary to see whether meaning A is compatible with human rights. Assume that the relevant human right is absolute – ie falls within ss 8-27 without alteration pursuant to s 7(2) – and that meaning A would be found incompatible with the relevant human right. In that event meaning B would have to be adopted. But if the limit on the human right created by meaning A is found reasonable after applying s 7(2), then meaning A will be adopted. Section 7(2) requires the court to carry out the function which the legislature failed to carry out – refashioning the ss 8-27 human rights by working out what reasonable limits exist. The EH
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court is thus legislating through s 7(2) by giving a meaning to a particular "human right" which Parliament did not give. The legislature, instead of deciding for itself which rights are limited and in which circumstances, has delegated those tasks to the courts. As Griffith said of a similar, though more precise, provision, namely Art 10 par 2 of the European Convention on Human Rights, Pt 2 of the Charter is "the statement of a political conflict pretending to be a resolution of it."[620] The Attorney-General in his Second Reading Speech described s 7 as "a general limitations clause"[621]. It has been said that provisions similar to s 7(2) in other bills of rights have operated "to signal, explicitly, that the relationship between the bill of rights and contested claims of rights remained unresolved in law. They did so primarily by way of (one or more) limitation clauses."[622] So does s 7(2). It is a statement[623]: "that the law-makers of the bill of rights have delegated to others the resolution of political conflict surrounding which among the possible moral and legal meanings of 'P has the right to x' will be favoured in law. In this way, the lawmakers responsible for the bill of rights signal that this difficult work remains to be completed by subsequent lawmakers." In relation to the Charter, those "subsequent lawmakers" are judges. The handing over of this type of work may be possible under some constitutions. It is not possible under the Australian Constitution.



435. The following warning of Brennan J is relevant to s 7(2)[624]: "[W]hen one comes to a court of law it is necessary always to ensure that lofty aspirations are not mistaken for the rules of law which courts are capable [of enforcing] and fitted to enforce. ... [C]ourts perform one function and the political branches of government perform another. ... Unless one observes the separation of powers and unless the courts are restricted to the application of the domestic law of this country, there would be a state of confusion and chaos which would be antipathetic ... to the aspirations of the enforcement of any human rights." 436. For those reasons s 7(2) confers functions on the Victorian courts which could not be conferred on a court. As the Solicitor-General of the Commonwealth submitted, a legislative function conferred on a State court would, leaving aside legislative activity when the court is not carrying out a judicial role, like making rules of court[625], be so intertwined with the judicial functions of the court as to alter the nature of those judicial functions and the character of the court as an institution. In Kable v Director of Public Prosecutions (NSW)[626] Gaudron J said that it followed from Ch III of the Constitution: "that, although it is for the States to determine the organisation and structure of their court systems, they must each maintain courts, or, at least, a court for the exercise of the judicial power of the Commonwealth. Were they free to abolish their courts, the autochthonous expedient, more precisely, the provisions of Ch III which postulate an integrated judicial system would be frustrated in their entirety. ... [T]he consideration that State courts have a role and existence transcending their status as State courts directs the conclusion that Ch III requires that the Parliaments of the States not legislate to confer powers on State courts which are repugnant to or incompatible with their exercise of the judicial power of the EH
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Commonwealth." 437. The conferral on the Supreme Court of Victoria, for example, of legislative power means that it is not a "Supreme Court" or a "court of [a] State" within the meaning of s 73 of the Constitution. In 1900 the expression "court" meant a body which exercised judicial power, and the expression excluded bodies having "some non-judicial powers that are not ancillary but are directed to a non-judicial purpose."[627] The expression still has that meaning. 438. In Kirk v Industrial Court (NSW)[628] this Court held that the legislation of a State which removed from its Supreme Court power to grant relief for jurisdictional error was beyond power. A fortiori, legislation of a State conferring legislative power on its Supreme Court is beyond power. 439. Section 7(2) is thus invalid. Since s 7(2) is part of the process contemplated by s 32(1), so is s 32(1). That renders the whole Charter invalid, for the main operative provisions are connected with both ss 7(2) and 32(1). It is not possible to apply s 6(1) of the Interpretation of Legislation Act 1984 (Vic) to save the balance of the Charter, for its operation without s 7(2) would be relevantly different[629]. 440. The validity of s 32(1). Even if s 7(2) were valid, is s 32(1) valid? 441. Pursuant to the principle of legality, the common law of statutory interpretation requires a court to bear in mind an assumption about the need for clarity if certain results are to be achieved[630], and then to search, not for the intention of the legislature, but for the meaning of the language it used[631], interpreted in the context of that language. The context lies partly in the rest of the statute (which calls for interpretation of its language), partly in the pre-existing state of the law, partly in the mischief being dealt with and partly in the state of the surrounding law in which the statute is to operate. The search for "intention" is only a search for the intention revealed by the meaning of the language. It is not a search for something outside its meaning and anterior to it which may be used to control it. The same is true of another anthropomorphic reference to something which is also described as a mental state but in this field is not – "purpose". And it is also true of the search for "policy". 442. Thus in Project Blue Sky Inc v Australian Broadcasting Authority McHugh, Gummow, Kirby and Hayne JJ said of the common law rules of statutory interpretation[632]:
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"The primary object of statutory construction is to construe the relevant provision so that it is consistent with the language and purpose of all the provisions of the statute. The meaning of the provision must be determined 'by reference to the language of the instrument viewed as a whole'. In Commissioner for Railways (NSW) v Agalianos[633], Dixon CJ pointed out that 'the context, the general purpose and policy of a provision and its consistency and fairness are surer guides to its meaning than the logic with which it is constructed'. Thus, the process of construction must always begin by examining the context of the provision that is being construed." What their Honours meant by "purpose" is what Dixon CJ meant by "purpose". What he meant by "purpose" may be inferred from his earlier analysis of a statutory discretion[634]:



"it is incumbent upon the public authority in whom the discretion is vested ... to decide ... bona fide and not with a view of achieving ends or objects outside the purpose for which the discretion is conferred. ... But courts of law have no source whence they may ascertain what is the purpose of the discretion except the terms and subject matter of the statutory instrument." The subject-matter of an enactment, and its scope[635], like its purpose, can only be gauged EH
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from its language. And light is cast on what "policy" means by the statement of Mason and Wilson JJ that a court could decline to adopt a literal interpretation where this did not conform to the legislative intent, meaning "the legislative intent as ascertained from the provisions of the statute, including the policy which may be discerned from those provisions."[636]



443. In legislation like s 35(a) of the Interpretation of Legislation Act 1984 (Vic)[637] and s 15AA of the Acts Interpretation Act 1901 (Cth) as at common law, "purpose" means only the purpose as revealed in the statutory language. Thus in Trevisan v Commissioner of Taxation[638] Burchett J said, speaking of s 15AA: "The section is not a warrant for redrafting legislation nearer to an assumed desire of the legislature. It is not for the courts to legislate; a meaning, though illuminated by the statutory injunction to promote the purpose or object underlying the Act, must be found in the words of Parliament." 444. If the word "purpose" in s 32(1) means the purpose found in the statutory language, as is the case with the common law rule and s 15AA of the Acts Interpretation Act 1901 (Cth), there is force in the view advocated by the Attorney-General for the State of Western Australia, for example, that, apart from any s 7(2) problem, s 32(1) is valid, because it does not give the court power to depart from the objectively determined meaning of legislation; it only gives power to ascertain that meaning. Section 32(1), he said, was analogous to the common law principle of legality. That principle rests on an assumption that, unless clear words are used, the courts will not interpret legislation as abrogating or contracting fundamental rights or freedoms[639]. The fundamental rights or freedoms often relate to human rights and are sometimes described as having a constitutional character. He gave illustrations: freedom from trespass by police officers on private property[640]; procedural fairness[641]; the conferral of jurisdiction on a court[642]; and vested property interests[643]. To these may be added others: rights of access to the courts[644]; rights to a fair trial[645]; the writ of habeas corpus[646]; open justice[647]; the non-retrospectivity of statutes extending the criminal law[648]; the non-retrospectivity of changes in rights or obligations generally[649]; mens rea as an element of legislatively-created crimes[650]; freedom from arbitrary arrest or search[651]; the criminal standard of proof[652]; the liberty of the individual[653]; the freedom of individuals to depart from and re-enter their country[654]; the freedom of individuals to trade as they wish[655]; the liberty of individuals to use the highways[656]; freedom of speech[657]; legal professional privilege[658]; the privilege against self-incrimination[659]; the non-existence of an appeal from an acquittal[660]; and the jurisdiction of superior courts to prevent acts by inferior courts and tribunals in excess of jurisdiction[661]. Similarly, the appellant submitted that s 32(1) bears an analogy with s 15A of the Acts Interpretation Act 1901 (Cth) and s 6 of the Interpretation of Legislation Act 1984 (Vic)[662]. 445. In his Second Reading Speech, the Attorney-General said[663]:
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"Clause 32 of the bill recognises the traditional role for the courts in interpreting legislation passed by Parliament. While this bill will not allow courts to invalidate or strike down legislation, it does provide for courts to interpret statutory provisions in a way which is compatible with the human rights contained in the charter, so far as it is possible to do so consistently with their purpose and meaning." The words "traditional role for the courts in interpreting legislation" are Delphic. Of course courts have a traditional role in interpreting legislation. Theirs, at the end of the day, is the EH
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only relevant role. Its interpretation is what they find it to be. If members of the public or officials or legislators dislike that finding, they have no recourse but to procure the enactment of different legislation. The Attorney-General was certainly saying that that traditional role is to continue under s 32(1). To deny it would be constitutionally revolutionary. But what rules of interpretation did the Attorney-General have in mind as those which the court would employ in carrying out its "traditional role"? On that specific topic he was silent.



446. The difficulty is that s 32(1) refers to "purpose" but not "meaning". The Explanatory Memorandum suggested that s 32(1) prevented the courts from relying on "meaning" at the expense of "purpose" or "object". Speaking of cl 32(1), which became s 32(1), it said[664]: "Sub-clause (1) establishes the requirement that courts and tribunals must interpret all statutory provisions in a way that is compatible with human rights, so far as it is possible to do so consistently with the purpose of the statutory provision. The object of this sub-clause is to ensure that courts and tribunals interpret legislation to give effect to human rights. The reference to statutory purpose is to ensure that in doing so courts do not strain the interpretation of legislation so as to displace Parliament's intended purpose or interpret legislation in a manner which avoids achieving the object of the legislation." 447. And the Human Rights Consultation Committee also revealed that its desire was to depart from a "meaning" based provision like s 30 of the Human Rights Act 2004 (ACT) in its original form[665]: "Section 30 of the ACT Human Rights Act 2004 states: 'In working out the meaning of a Territory law, an interpretation that is consistent with human rights is as far as possible to be preferred.' The ACT model also indicates that the courts are to take account, at the same time, of the purpose of the law. The phrase 'working out the meaning of a Territory law' means: (a) resolving an ambiguous or obscure provision of the law; or (b) confirming or displacing the apparent meaning of the law; or (c) finding the meaning of the law when its apparent meaning leads to a result that is manifestly absurd or is unreasonable; or (d) finding the meaning of the law in any other case. Section 3 of the United Kingdom Human Rights Act 1998 states: 'So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.' The Charter Group suggested that, in defining the phrase 'working out the meaning of a law', a similar provision to that in the ACT should be adopted. The Committee supports the ACT approach[.] However, the Committee also believes that the provision could be worded more simply so that it would read: 'So far as it is possible to do so, consistently with its purpose, a Victorian law must be read and given effect to in a way that is compatible with human rights.' By making this plain, the courts would be provided with clear guidance to interpret legislation to give effect to a right so long as that interpretation is not so strained as to disturb the purpose of the legislation in question. This is consistent with some of the more recent cases in the United Kingdom, where a more purposive approach to interpretation was favoured." EH
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Importantly, the Human Rights Consultation Committee then referred to Ghaidan v GodinMendoza[666]. That case concerned legislation permitting a spouse surviving a co-spouse who was a protected tenant to succeed to the protected tenancy. It was interpreted to extend to persons living with the deceased protected tenant "as if" or "as though" they were spouses, even though they were not. Lord Nicholls of Birkenhead said that s 3 "is ... apt to require a court to read in words which change the meaning of the enacted legislation"[667]. Thus the Human Rights Consultation Committee proposed s 32(1) because it would require the courts to adopt a "purposive" approach requiring the courts to read words into and change the meaning of enacted legislation.



448. There is a further significance in that passage from the Report of the Human Rights Consultation Committee. In 2003 the ACT Bill of Rights Consultative Committee recommended a provision said to be based on the approaches adopted in New Zealand and the United Kingdom[668]: "(1) A court or tribunal must interpret a law of the Territory to be compatible with human rights and must ensure that the law is given effect to in a way that is compatible with human rights, as far as it is possible to do so." That sub-clause contained no reference to meaning or to purpose. However, the recommendation was not adopted. The provision actually adopted in the first instance was s 30 of the Human Rights Act 2004 (ACT). The Human Rights Consultation Committee quoted s 30(1) in the passage set out above.



449. The chair of the ACT Bill of Rights Consultative Committee was a person whose interests and experience render her extremely knowledgeable in the field. In her opinion, s 30(1) as originally enacted could be read as: "a codification of the 'principle of legality' by which Parliament is assumed not to intend to impinge on basic rights, unless it uses clear words to do so. This may suggest that s 30 is weaker than both its New Zealand and United Kingdom counterparts"[669]. The Human Rights Consultation Committee thus appears to have wished to move away from the ACT model originally adopted in s 30(1) towards the United Kingdom model. Since the enactment of s 32(1), s 30(1) of the ACT legislation has been amended to correspond with it. The Explanatory Statement to the Human Rights Amendment Bill 2007 contended that it drew on such United Kingdom cases as Ghaidan's case. This too confirms that s 32(1) is to be read as creating a "purposive" approach requiring the courts to read words into and change the meaning of enacted legislation.



450. The adoption of the Human Rights Consultation Committee's approach in s 32(1) means that s 32(1) goes well beyond the common law and beyond s 15AA. Section 32(1) must, like the Charter as a whole, be interpreted amply, not restrictively. Section 32(1) does not say "consistently with their language" or "consistently with their meaning", but "consistently with their purpose" – a much wider expression. Further, there would be no point in s 32(1) unless its function was to go further than the common law principle of legality by which legislation is assumed not to affect human rights unless clear words are used[670]. The function of s 32(1) evidently is to make up for
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the putative failure of the common law rules by legitimising reliance on a much broader kind of "purposive" interpretation going beyond the traditional search for "purpose" as revealed in the statutory words. The Australian Capital Territory experience – first a recommendation for a wide provision, followed by its non-acceptance in 2004, followed by a change in s 30(1) as originally enacted in imitation of the Victorian model, coupled with an expression of admiration for the United Kingdom approach in Ghaidan's case in the Australian Capital Territory Explanatory Statement in 2007[671] – suggests that those expert in the field see s 32(1) as being much wider than the principle of legality. The language of s 32(1) thus suggests that there is some gap between "purpose" and "interpretative meaning", by which "purpose" controls "interpretation" rather than merely being a reflection of it. In effect s 32(1) permits the court to "disregard the express language of a statute when something not contained in the statute itself, called its 'purpose', can be employed to justify the result the court considers proper."[672] The wider the gap, the more "purpose" is an empty vessel into which particular judges can unrestrainedly pour their own wishes. Judges, having found a mischief, or redefined it to suit their own perceptions, can decide that the words used by the legislature have not caused it to be remedied well, can formulate their own view of what a satisfactory remedy would be, and can decide that the statutory purpose is to supply that remedy[673]. Ordinary statutory interpretation does not depend on the "purpose" of the statute, but its "scope"[674]. But s 32(1) calls for a different task, for "you simply cannot apply a statute as it is written and remake it to meet your own wishes at the same time."[675] Section 32(1) commands the courts not to apply statutory provisions but to remake them – an act of legislation. 451. Indeed, the inclusion of a reference to "purpose" in s 32(1) suggests that it is even wider than s 3(1) of the Human Rights Act 1998 (UK), on which the Human Rights Consultation Committee was avowedly relying. It provides: "So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights." In form it is narrower than s 32(1). It does not contain the words "consistently with their purpose". It is therefore open to interpret it as conveying the idea: "so far as it is possible to do so consistently with the language". That is not how it has been interpreted in practice. There are not a few instances where a reading of legislation in the light of s 3(1) is different from its objectively determined meaning. As already noted, a leading example is Ghaidan's case[676], on which the Human Rights Consultation Committee in Victoria relied in recommending s 32(1), and on which the ACT Explanatory Statement relied in explaining why s 30(1) of the ACT legislation was amended to conform with s 32(1). In that case Lord Nicholls said that s 3 was apt to require a court to read in words which changed the meaning of the legislation.



452. There are other cases resting on that view. A legislative provision requiring a court to impose a life sentence in certain circumstances had added to it the rider "unless the offender does not constitute a significant risk to the public"[677]. A legislative provision that certain offenders be released unless it was no longer necessary for the protection of the public that they be confined was interpreted as meaning that there was a duty to release the offenders unless the public interest required their confinement to continue[678]. And, of immediate present relevance, in Sheldrake v Director of Public Prosecutions[679] a provision creating a legal burden of proof on the accused was read as imposing only an evidential burden even though this was not "the intention" of the legislature. The House of Lords thus applied s 3(1) to arrive at a meaning not otherwise open on the language. That is quite different from applying the principle of legality. It is instead an exercise in judicial legislation. EH
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453. Should reference be made to "human rights" materials in foreign countries? There is little to be learned from African or Arab Charters, for example, for in 2006 Africa contained very few countries answering the description "liberal democracy", and the Arab world contained none. There is reason in answering the question "No", but for two factors. One is that the travaux préparatoires, by referring to Ghaidan's case, may make that case relevant to the meaning of s 32(1). The other is that, pursuant to s 32(2)[680], the courts have power to consider Ghaidan's case and others in its line in interpreting statutory provisions[681]. If this does not increase the power, whatever it is, of Victorian courts to examine comparative materials, what was its point? The effect is, as it has been said, to "ratchet-up" s 32(1) by reference to the most extreme foreign decisions[682]. The odour of human rights sanctity is sweet and addictive. It is a comforting drug stronger than poppy or mandragora or all the drowsy syrups of the world. But the effect can only be maintained over time by increasing the strength of the dose. In human rights circles there are no enemies on the left, so to speak. Because s 32(2) only permits consideration of foreign decisions, but does not compel it, the Victorian courts are empowered to consider those decisions they favour and decide not to consider those they dislike. "To invoke alien law when it agrees with one's own thinking, and ignore it otherwise, is not reasoned decisionmaking, but sophistry."[683] But that will not stop it being done, relentlessly and irreversibly – a factor which reinforces the invalidity of s 32(1). 454. It might be though that the appellant's position was greatly damaged by the Ghaidan-Sheldrake line of cases – that it was a shirt of Nessus which she could not throw off, try as she might. But she did not try to throw it off. She swathed herself in it. She asked the Court of Appeal in this case to act as a legislature by reasoning as the House of Lords did in Sheldrake's case. She submitted that even if in its ordinary meaning s 5 imposed a legal burden on the accused on the balance of probabilities, s 32(1) required that ordinary meaning to be departed from. The ordinary meaning of the expression "satisfies the court to the contrary" in s 5 is "persuade the court to the contrary on the balance of probabilities". The recognition, by reason of s 25(1), of a right to be presumed innocent until proved guilty cannot change that meaning. Nor can it support some other available meaning as the correct meaning, for there is no other available meaning. The appellant's submission to the contrary concentrates on what the legislature might have chosen as the desirable meaning for s 5, not on what it actually means. To interpret legislation as having a meaning which is in truth not the actual meaning, but a desired modification of it, is to legislate. The appellant's submission was correct to interpret s 32(1) widely. But on that interpretation it is invalid because the conferral of legislative functions on the courts alters their character. 455. The futility of orthodoxy. The parties and interveners in these proceedings were concerned on the whole to give the Charter a narrow interpretation. From their point of view, there were sound tactical reasons for this. There were things to be said to the contrary, mais pas devant les juges. It was important not to scare the horses if a finding of partial or total invalidity was to be avoided. However, an air of futility pervaded the interpretational debate. The adoption by a majority of this Court of a narrow interpretation of s 32(1) ensures validity. But future generations of barristers will be tempted to invite future generations of judges to depart from the narrow interpretation. They may even see it as their duty to yield to temptation. Because of the profound influence which barristers have on the judicial statement of the law, it is likely that those invitations will be accepted, expressly or silently. The judges of this country assert and apply the doctrine of precedent with a stern and unbending rigidity – except so far as it may affect their own conduct. The function of ordinary judicial work is to protect the rule of law. But, though vital, the task can be dreary and mundane. Often interest can only be found in rearranging the conventional order of legal clichés, or tinkering with the tired language of legal tests, or trying to avoid the sterile conflict of stale metaphors. Judicial fires which have sunk low may burn more brightly in response to a call to adventure. Where judicial appetites have been jaded or lost, the call may stimulate and freshen them to grow with what they feed on. In future the decision that s 32(1) is valid will be remembered. Not so the narrow interpretation on which the conclusion of validity rests. In
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numerous minds forensic oblivion will be its portion. Most of those who will remember it will silently suppress it. Any protest about this will be silenced by a reference to the blessed vagueness of the word "purpose" in s 32(1). 456. Validity of ss 33, 36 and 37. Thus the whole Charter is invalid, either because of s 7(2) or because of s 32(1) or both. The effect of s 7(2) is to permit and compel a considerable redefinition of rights. The effect of s 32(1) is to cause statutes to be changed radically. "In order to maintain a coherent system of rules, they must be made slowly and infrequently, and legislating must be kept sharply distinguished from adjudicating. For unless laws are stable, they cannot be known; and if they cannot be known, they can neither be subscribed to nor enforced."[684] Section 7(2) operates neither clearly nor infrequently. The same is true of s 32(1).



457. Alternatively, ss 33, 36 and 37 are invalid. While s 37 creates duties on the Minister administering the relevant statutory provision, they are created only by s 37. They are not created by the court in deciding the controversy between the parties[685]. When the court makes a s 36 declaration it is not making a "declaration of right". It is not exercising judicial power. A s 36 declaration is merely advisory in character. It does not declare any rights of the parties. It decides nothing. And it does not affect their rights: s 36(5)(b). This is illustrated by one of the appellant's arguments for a special costs order in these proceedings. She submitted that debate about s 36 was a matter of complete irrelevance to her rights and duties. In this respect her submission was entirely correct. A s 36 declaration does not involve the exercise of a judicial function and it is not an incident of the judicial process. The work of the Supreme Court of Victoria, sitting as such, is limited to the judicial process. The power to make a s 36 declaration takes the Supreme Court of Victoria outside the constitutional conception of a "court". Issue (b): Does s 5 of the Act apply to s 71AC?



458. The prosecution case was that the appellant was guilty of an offence against s 71AC of trafficking in a drug of dependence. She was alleged to have had a drug of dependence "in [her] possession for sale". It was contended that this fell within par (c) of the definition of "traffick" in s 70(1). The trial judge directed the jury on the assumption that the definition of "possession" in s 5 applies to s 71AC via the definition of "traffick" in s 70(1) and reverses the legal burden of proof. Although the appellant submitted to the Court of Appeal that s 5 reverses only the evidential burden of proof, she did not contend that s 5 does not apply to s 71AC at all. And she did not so contend in this Court either until a doubt was raised by the bench. 459. The appellant's argument is that the meaning of "possession" given in s 5 does not apply to the word "possession" in the definition of "traffick" in s 70(1). This raises an important question about how the statutory criminal law of Victoria is to be interpreted. It is not satisfactory for the appellant to invite this Court to change the received interpretation in circumstances where the submission was not put, formally or otherwise, to the trial judge, was not put to the Court of Appeal, and was only advanced in a developed form in the course of counsel's oral address in reply. That is partly because the Court of Appeal has much wider and more intense experience of Victorian criminal law than this Court. And it is partly because the first and second respondents, who had an interest in maintaining the appellant's conviction and their Government's view of Victorian criminal law, lacked the normal opportunity to consider the problem at a little leisure. However, belatedly pursued though the argument was, there is no alternative but to deal with it.
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460. Section 4(1) of the Act sets out numerous definitions which are to be applied in interpreting the Act unless "inconsistent with the context or subject-matter". Section 5 is a definitional provision, but it contains no equivalent words. It applies automatically, whatever the context or subjectmatter. Section 70(1) resembles s 4(1) in containing definitions, one of which is the definition of "traffick", which do not apply if "inconsistent with the context or subject-matter". The present question is not whether the definition of "traffick" in s 70(1) should not be applied in a particular context or to a particular subject-matter, but whether the definition of "possession" in s 5 should not be applied to the definition of "traffick". 461. The appellant submitted that in the definition of "traffick" the word "possession" does not appear separately. It appears only as part of a larger expression – "have in possession for sale". In a sense it is a composite expression, but that is not in itself a reason to abstain from ascertaining the meaning of a particular component of the expression which is capable of separate analysis, by reference to a definition of that component which is not prevented from applying by reason of a particular context or subject-matter. 462. The appellant also submitted that if s 5 applies to the definition of "traffick", it would be paradoxical that some forms of trafficking would turn on proof of knowledge that it is a drug which is being prepared, manufactured, sold, exchanged, agreed to be sold or offered for sale, while no such proof of knowledge was needed for the form of trafficking involved in having possession for sale. This contradicted another part of the appellant's argument in which she criticised the trial judge for allegedly not telling the jury that proof of knowledge that the substance in question is a drug is needed for the form of trafficking involved in having possession for sale notwithstanding the terms of s 5[686]. It also rests on the fallacy that the much-amended provisions of this area of the Act reflect a statutory scheme which has complete internal consistency and freedom from paradox. 463. The application of s 5 to s 71AC is not affected by the Charter, if only because the Charter is invalid. Issue (c): Did the Court of Appeal interpret s 5 of the Act correctly?



464. Independently of the Charter, the Court of Appeal interpreted s 5 as imposing on accused persons the burden of satisfying the court that they were not in possession of a substance[687]. That was consistent with the earlier holding that "satisfies the court to the contrary" in s 5 means "persuades the court to the contrary on the balance of probabilities"[688]. To tender some evidence of non-possession is a quite different thing from satisfying triers of fact of non-possession. 465. The appellant attacked this in three ways. 466. First, the appellant submitted that the failure of s 5 to refer to the standard of proof was significant because it would have been easy to insert words referring to the standard of proof if the legislative scheme was to require that the accused meet a legal burden of proof on the balance of probabilities. She contrasted s 5 with s 72C and s 73(1) of the Act, which did refer to satisfaction on the balance of probabilities. She submitted that the legislation should be interpreted so as not to abrogate a fundamental common law right by reversing the legal burden of proof in the absence of clear words, and s 5 was not clear in the absence of any reference to the balance of probabilities. The answer to this argument is that even if the Act – a much-amended statute – exhibits untidiness, there is no reason to treat the explicit references in sections other than s 5 to the standard of proof as proceeding from anything other than an abundance of caution. There is no difference between "satisfies" and "satisfies on the balance of probabilities". 467. Secondly, the appellant submitted that an evidential burden would amply fulfil the statutory goal of facilitating proof of possession while preventing accused persons being convicted where they had, in discharging the evidential burden, raised a reasonable doubt about possession. But unpalatable EH
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though a reverse legal burden of proof in criminal trials may be, particularly where as here it calls for proof of a negative, it does facilitate proof of possession much more than a simple placement of the evidential burden on the accused would. It increases the likelihood of the accused entering the witness box more than a reverse evidential burden would. That is because there is a radical difference between the two burdens. A legal burden of proof on the accused requires the accused to disprove possession on a preponderance of probabilities. An evidential burden of proof on the accused requires only a showing that there is sufficient evidence to raise an issue as to the non-existence of possession. The legal burden of proving something which the accused is best placed to prove like non-possession is much more likely to influence the accused to testify than an evidential burden, capable of being met by pointing to some piece of evidence tendered by other means and perhaps by the prosecution. 468. Thirdly, the appellant submitted that if s 5 cast a legal burden on the accused, anomalies would arise. Some crimes of trafficking would require proof by the prosecution beyond reasonable doubt that the accused was aware that the substance was a drug, while the crime of trafficking based on "having in possession for sale" would not. She said it was contradictory that while some drug offences required proof beyond reasonable doubt that the accused intended to traffick in an amount of the drug above a prohibited threshold, and hence created a requirement that the accused be aware of it, the creation by s 5 of a legal burden of proof on accused persons meant that accused persons had an onus to disprove awareness. Again, these submissions contradict the appellant's submission on jury direction. And the submissions assume, but do not establish, symmetry and internal consistency in the provisions. 469. Hence the Court of Appeal interpreted s 5 correctly. Issue (d): Are ss 5 and 71AC of the Act inconsistent with ss 13.1, 13.2 and 302.4 of the Code and therefore inoperative?



470. In this Court, for the first time, the appellant contended that ss 5 and 71AC of the Act were inconsistent with s 302.4 of the Code, and were therefore inoperative pursuant to s 109 of the Constitution. The appellant said that the point was only suggested by Dickson v The Queen[689], a decision of this Court handed down after the grant of special leave in the present appeal. 471. Section 300.4 of the Code provides: "(1) This Part is not intended to exclude or limit the concurrent operation of any law of a State or Territory. (2) Without limiting subsection (1), this Part is not intended to exclude or limit the concurrent operation of a law of a State or Territory that makes: (a) an act or omission that is an offence against a provision of this Part; or (b) a similar act or omission; an offence against the law of the State or Territory. (3) Subsection (2) applies even if the law of the State or Territory does any one or more of the following: (a) provides for a penalty for the offence that differs from the penalty provided for in this Part; (b) provides for a fault element in relation to the offence that differs from the fault elements applicable to the offence under this Part; (c) provides for a defence in relation to the offence that differs from the defences applicable to the offence under this Part." Section 302.4 is in the same Part as s 300.4. EH
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472. In R v Credit Tribunal; Ex parte General Motors Acceptance Corporation, Australia this Court considered similar words in s 75(1) of the Trade Practices Act 1974 (Cth): "this Part [ie Pt V] is not intended to exclude or limit the concurrent operation of any law of a State or Territory." Mason J (with whom Barwick CJ, Gibbs, Stephen and Jacobs JJ, and perhaps Murphy J, agreed) held that[690]:



"where there is no direct inconsistency, where inconsistency can only arise if the Commonwealth law is intended to be an exhaustive and exclusive law, a provision of the kind under consideration will be effective to avoid inconsistency by making it clear that the law is not intended to be exhaustive or exclusive." 473. Gibbs CJ later said[691]: "It is perhaps possible to imagine a case in which a Commonwealth Act did in truth fully cover the whole field with which it dealt, notwithstanding that it said that it was not intended to do so, but such a case may be left for consideration until it arises." The present case is not a case of that kind.



474. There has been dissatisfaction about the formula approved in the Credit Tribunal case. It centres on "intention". In this it corresponds with the usage of innumerable statutes, eg the Acts Interpretation Act 1901 (Cth), s 8. Section 109 of the Constitution, however, does not talk of "intention". It relevantly provides: "When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail". There is a constant and perhaps ineradicable habit of referring to the intention of the Federal Parliament in enacting a law of the Commonwealth said to be inconsistent with a law of a State. But in this usage "intention" can mean only the intention as revealed in the words of the law. That is because s 109 does not provide: "When what a law of a State was intended to say is inconsistent with what a law of the Commonwealth was intended to say, the latter shall prevail". 475. The distinction drawn in many cases between direct inconsistency and the "covering the field" inconsistency which arises where the Commonwealth law is an "exhaustive and exclusive law" has also stimulated dissatisfaction. But its validity was accepted by the Court in the Credit Tribunal case. Applying that distinction, it cannot be said that there is inconsistency of the former kind in the present case. 476. The appellant advanced the following arguments in support of her claim that there was direct inconsistency. 477. The first related to s 5 of the Act. The appellant said it placed an evidential burden on her. It is in fact a legal burden of disproving possession – a circumstance which improves the appellant's argument as far as it goes. The appellant pointed out that the burden of proof of possession in the Code there lies on the prosecution beyond reasonable doubt. She submitted that in relation to the mere occupation of premises on which drugs are found, the Code preserved an "area of liberty designedly left"[692]. 478. Secondly, the appellant submitted that the possible methods of trial were different. In a prosecution EH
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for contravention of the Act, the jury would not have to be unanimous: Juries Act 2000 (Vic), s 46. In a prosecution under s 302.4, since the crime is triable on indictment under s 4G of the Crimes Act 1914 (Cth), trial would be by jury, and the verdict would have to be unanimous by reason of s 80 of the Constitution. 479. The answer to these first two arguments is that they mischaracterise the legislation. Putting on one side a small difference in the prohibited quantity, on which the appellant did not rely, both the Act and the Code render the possession of drugs criminal by reference to the same substantive criteria of guilt. They forbid the same conduct and leave unforbidden the same conduct. The area of liberty each leaves is the same. In Dickson v The Queen[693] there was direct inconsistency between the laws because the Victorian law as a substantive matter rendered criminal that which the Commonwealth law did not, and the Commonwealth law was thus seen as preserving "areas of liberty designedly left" which should not be closed up by Victorian law. That is not the case here. The appellant relied on the following passage from Dickson v The Queen[694]: "In the absence of the operation of s 109 ... the [State legislation] will alter, impair or detract from the operation of the federal law by proscribing conduct of the appellant which is left untouched by the federal law. The State legislation, in its application to the presentment upon which the appellant was convicted, would undermine and, to a significant extent, negate the criteria for the existence and adjudication of criminal liability adopted by the federal law. No room is left for the State law to attach to the crime of conspiracy to steal property in the possession of the Commonwealth more stringent criteria and a different mode of trial by jury." But the Court went on to "explain why this is so"[695]. It was so because of differences, not in procedural respects like burdens of proof and jury trial, but in three points of substantive law[696]. Dickson v The Queen is thus against the appellant's argument. It is the substantive criminal law which determines what areas of liberty are left, not procedural law.



480. The appellant's third argument was that the maximum penalty under s 71AC of the Act was greater than the maximum penalty imposed by s 302.4 of the Code and (belatedly) that the applicable sentencing principles differed. The appellant submitted that while the difference in maximum penalty was not determinative, it could be taken into account in deciding whether there was a direct inconsistency. Subject to the merits of this third argument, the present circumstances do not raise any direct inconsistency. In one of the few authorities in which a difference in penalty has aided in a conclusion of direct inconsistency, the difference was seen as only significant in covering the field inconsistency[697]. It was not submitted that there was covering the field inconsistency here. The appellant said nothing about how sentencing principles differed. If there are material differences, there was no demonstration of whether and how they were significant. Commonwealth legislation often has the result that, depending on the place of trial, different outcomes may arise under Commonwealth, State and Territory provisions in relation to the sentencing of an offender for a Commonwealth offence, and the Commonwealth legislation in relation to sentencing principles has been held not to cover the field and not to invalidate State legislation containing different principles[698]. The appellant submitted only that persons convicted of an offence against a law of the Commonwealth had a "right" to have their sentences determined in accordance with Commonwealth sentencing principles, and that this "right" had been taken away by State law. This is not a "right" in the sense of a right conferred by the Commonwealth law which the State law can be said to have altered, impaired or detracted from. 481. Hence the present case is not one of direct inconsistency. 482. In that event, since it was not submitted that there was covering the field inconsistency, if the 113 of 201
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Credit Tribunal case is good law, the Act must be valid. To depart from the distinction between direct inconsistency and covering the field inconsistency, and to hold that the form of words approved in the Credit Tribunal case as a means of avoiding the application of s 109 where covering the field issues may arise was not an effective method of doing so, would involve overruling that case. 483. Like this case, the Credit Tribunal case had a criminal context. In the Trade Practices Act as it stood at the relevant time, Pt V, to which s 75(1) referred, included provisions establishing norms of conduct (ss 53-65) breach of which s 79 rendered criminal. The Credit Tribunal case was a decision supported by all but one, or all, depending on the correct reading of Murphy J's reasons, of the Justices. It was a decision delivered after hearing argument over two days from very able counsel – three future Justices of this Court, three future State Supreme Court judges and M H Byers QC – and after a substantial period of reservation. It has often been followed[699], most recently by seven Justices in John Holland Pty Ltd v Victorian WorkCover Authority[700] and Dickson v The Queen[701]. If leave to argue that it should be overruled be necessary, it was not sought by the appellant. And the appellant did not argue that it should be overruled. In John v Federal Commissioner of Taxation[702] Mason CJ, Wilson, Dawson, Toohey and Gaudron JJ approved an earlier statement[703] that four matters were relevant to whether this Court should depart from one of its own earlier decisions. "The first was that the earlier decisions did not rest upon a principle carefully worked out in a significant succession of cases. The second was a difference between the reasons of the justices constituting the majority in one of the earlier decisions. The third was that the earlier decisions had achieved no useful result but on the contrary had led to considerable inconvenience. The fourth was that the earlier decisions had not been independently acted on in a manner which militated against reconsideration". None of the first three factors applies. So far as the fourth is concerned, the Credit Tribunal case has been relied on by the Commonwealth in many statutes. This reliance suggests that there is State legislation existing in the same areas as at least some of those statutes. Persons other than the Commonwealth may have relied on the validity of the formula approved in the Credit Tribunal case as efficacious to ensure the validity of the State legislation, and may then have ordered their affairs in accordance with that legislation. Overruling the Credit Tribunal case may disturb reasonable expectations.



484. As W P Deane QC, counsel for the Attorney-General for the State of New South Wales, pointed out in argument in the Credit Tribunal case, the formula approved in that case already appeared in four Commonwealth statutes apart from the Trade Practices Act[704]. The formula has been used many times in the Code[705], although, as pointed out in Dickson v The Queen[706], to some provisions it is not applied. The formula has been used in the provision which has replaced s 75 of the now renamed and radically altered Trade Practices Act, namely s 131C of the Competition and Consumer Act 2010 (Cth). The formula has been used in Commonwealth statutes which have been repealed[707]. And it has been used in numerous unrepealed Commonwealth statutes[708]. Variants on the formula, too, have often been employed in Commonwealth statutes[709]. 485. Our law knows nothing of prospective overruling[710]. Lord Devlin once remarked that "[a] judge-made change in the law rarely comes out of a blue sky. Rumblings ... will give warning of unsettled weather."[711] There have been no rumblings before the arguments in this appeal giving warnings to any States which have enacted legislation in the same areas as the Commonwealth legislation. The overruling of the Credit Tribunal case would come as a complete surprise. "Nullification of enactments and confusion of public business are not lightly to be EH
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introduced."[712] To describe the effect of reversing the Credit Tribunal case on the "public business" of the States as "confusion" could be to speak very euphemistically. 486. In all the circumstances the Credit Tribunal case must be followed. There is no s 109 inconsistency. Issue (e): Has the appellant any valid complaint about the adequacy of the directions to the jury?



487. Ground 2 of the appellant's Amended Notice of Appeal in this Court was: "The Court of Appeal erred in concluding that there was no error in the trial judge's failure to direct that the appellant could not have the drugs in her possession for sale, and therefore could not be guilty of trafficking, unless the prosecution proved beyond reasonable doubt that she knew of the presence of the drugs." 488. The appellant's first submission on ground 2 was that whatever the burden of proof cast by s 5 in relation to the issue of possession of the drugs, she could not be guilty unless, in relation to the issue of trafficking, the prosecution proved beyond reasonable doubt that she was aware of the existence of the drugs[713]. The first respondent disputed that submission; for present purposes the correctness of the appellant's submission can be accepted without being decided. The appellant then submitted that the jury were not told that the prosecution had to prove beyond reasonable doubt that the appellant knew of the existence of the methylamphetamine in her apartment. Finally, the appellant submitted that the summing up contained a specific deficiency in the italicised words of the following passage: "To summarise, before you can find her guilty of trafficking in a drug of dependence, the prosecution must prove to you beyond reasonable doubt: (1) She intentionally committed an act of trafficking, being in the possession of a prohibited drug for the purposes of sale. (2) That she intentionally trafficked in a drug of dependence. That is, the substance she possessed was methylamphetamine and that she intended to [traffick] in a prohibited drug. The Crown must prove both of those elements beyond reasonable doubt. The accused must satisfy you on the balance of probabilities, that she did not know that she was in possession of the methylamphetamine. If you find that any of these elements have not been proved beyond reasonable doubt, then you must find her not guilty of trafficking in a drug of dependence." (emphasis added) The appellant submitted that the jurors would have had the italicised words "ringing in their ears". The appellant submitted:



"[T]he trial was conducted on that issue and the jury were told over and over again that that is how it was to be determined and ... they were never told that if the Crown failed to prove beyond reasonable doubt that she knew of the drugs ... she had to be acquitted." 489. This complaint must fail. It is true that at times the trial judge said the burden of proving that the appellant did not know of the drugs lay on her on the balance of probabilities. But those references
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related to the burden of proof on the issue of possession under s 5. After the bulk of those references, the trial judge then made it plain that he was turning from s 5 to a new issue, on which there was a different burden of proof. He said: "If you accept, on the balance of probabilities, that the accused did not know of the methylamphetamine in the apartment, then that is the end of the case. You must bring in a verdict of not guilty. If you do not accept the defence case, that she did not know of the drugs, then you must consider the second element of the charge of trafficking. That is the two competing cases on whether she knew or not and the defence must prove, on the balance of probabilities, that she was not aware that there [were] these illegal drugs in that apartment. If you do not accept, on the balance of probabilities, that she was not aware, then you must consider the second element of the charge of trafficking. The second element that the prosecution must prove beyond reasonable doubt, is that the accused intentionally trafficked, in a drug of dependence. There are two parts of this element. The prosecution must prove that the substance, allegedly trafficked by the accused, was a drug of dependence and also prove that the accused intended to [traffick] in a drug of dependence." (emphasis added) The trial judge also said:



"[T]he prosecution must ... prove beyond reasonable doubt that the accused intended to [traffick] in a drug of [dependence]. That is, the accused deliberately possessed for sale a prohibited drug." (emphasis added) Thereafter the trial judge made numerous references to the standard of proof in relation to intention as being beyond reasonable doubt, and he made a further 13 references to intention.



490. To act "intentionally" is to act with intention or on purpose[714]. To "intend" is to "have in the mind as a fixed purpose"[715]. So, in ordinary speech, to say of the appellant that she "intentionally trafficked in" or "intended to traffick in" a drug of dependence is to say that she had in her mind as a fixed purpose the trafficking of the drug, and that cannot be done unless she knew that that which was trafficked or to be trafficked was a drug of dependence. 491. To act "deliberately" is to act with set purpose[716]. So, in ordinary speech, to say of the appellant that she "deliberately possessed for sale" a drug of dependence is to say that she possessed it with set purpose, and that cannot be done unless she knew that what she possessed was a drug of dependence. 492. These meanings correspond with the ordinary usage of the English language. Juries understand the ordinary usages of the English language. 493. It is necessary to return to ground 2 of the Amended Notice of Appeal. It complains that the trial judge did not tell the jury that the prosecution had to prove beyond reasonable doubt that the appellant "knew of the presence of the drugs." There are two reasons for concluding that the trial judge did tell the jury that. 494. First, in the circumstances of this case, for the reasons just given, it was not possible to conclude that the appellant "intentionally trafficked" or "intended to traffick" in or "deliberately possessed for sale" a drug of dependence unless she knew that the substance in question was a drug of dependence. 495. Secondly, the trial judge expressly told the jury four times that an issue relevant to intention to
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traffick in a drug of dependence was whether the appellant had knowledge or awareness of the drugs, and that on that issue the jury had to be satisfied beyond reasonable doubt. He said: "The defence denied Vera Momcilovic had any intention to traffick in a drug of dependence, alleged that she did not know that she was in possession of a prohibited drug. The defence case here was the same as on the question of possession. The accused just did not know of the drugs and, therefore, could not have possessed them for the purpose of sale. It is important to remember that it is the prosecution who must prove beyond reasonable doubt, that the accused had the relevant intention. If you are not satisfied that the accused knew that it was a drug she was trafficking and there was no other basis from which you can infer that the accused intended to [traffick in] a drug of dependence, then this second element will not be met. The defence submitted you couldn't be satisfied that the accused was aware of the presence of drugs in the premises. You must decide, based on all the evidence, whether the substance trafficked by the accused was a drug of dependence, that's not in doubt, and that the accused intended to [traffick in] such a drug. It is only if you are satisfied of both of these elements beyond reasonable doubt that this second element is met." (emphasis added) 496. In view of that passage, it cannot be said, as the appellant submitted, that the jury "were never told that if the Crown failed to prove beyond reasonable doubt that she knew of the drugs ... she had to be acquitted". And it cannot be said, as ground 2 alleges, that the trial judge failed to direct the jury that the appellant could not be convicted "unless the prosecution proved beyond reasonable doubt that she knew of the presence of the drugs." 497. The appellant submitted that the trial judge should have directed the jury that if some aspect of the evidence raised a doubt in their mind about her awareness of the drugs they should acquit. But that is merely another way of saying that he should have directed them that they had to be satisfied beyond a reasonable doubt that she knew of the drugs. He repeatedly did that. 498. The appellant also submitted that the parties conducted the case on the erroneous assumption that once the jury found that the appellant had not discharged on the balance of probabilities the burden of establishing that she did not have possession (and did not know of the drugs for that purpose), there was no need to go further and consider whether the prosecution had established her knowledge of the drugs beyond reasonable doubt in relation to trafficking. Whether or not the parties conducted the case on that assumption, it was not an assumption shared by the trial judge and it was not reflected in his summing up. 499. In other words, if the appellant's first submission on ground 2 is correct, the direction was adequate; if it is not correct, the direction was unduly favourable to the appellant. Either way the ground of complaint is not made out. Orders



500. The appeal must be dismissed. 501. The appellant sought an order that if she were unsuccessful in the appeal the Court should order the first and second respondents to pay a proportion of her costs. The attractively presented argument turned on two points. One was that the case had caused argument to develop on issues which were irrelevant to the appellant's rights and duties: constitutional issues relating to s 36 of the Charter and issues in relation to whether the matter was heard in federal jurisdiction. The other was that there were constitutional issues in relation to s 109 of the Constitution and issues of the interpretation of the Charter which were of great public importance beyond the appellant's
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individual position. 502. The issues to which the argument in relation to the first point referred took up some time, but relatively little time. There is reason, however, to have sympathy with the appellant in relation to the issues connected with the second point. Those issues did indeed generate a lot of paper and take up a great deal of time once four parties and six interveners had been heard. But both the Charter issues and the s 109 issues were not forced on the appellant. They were raised by her in an attempt to have her conviction set aside. In the circumstances there should not be an order as to costs. 503. CRENNAN AND KIEFEL JJ. Following a trial by a jury in the County Court of Victoria, the appellant was convicted of the offence of trafficking in a drug of dependence, namely methylamphetamine, on 14 January 2006. She was sentenced to two years and three months' imprisonment with a non-parole period of 18 months[717]. 504. The prosecution case against the appellant was based upon the presence of drugs in an apartment in Melbourne which she owned and which she shared with her partner of some years, Velimir Markovski. A search of the apartment was executed under warrant after surveillance of Markovski. In the course of the search the police found a plastic bag containing 64.6 grams of the drug methylamphetamine in the freezer of a small refrigerator; a plastic container which held 20 smaller plastic bags of the drug, containing a total weight of 394.2 grams of the drug; and a jar in the kitchen cupboard containing 325.8 grams of a substance that included an indeterminate amount of methylamphetamine. They also found other materials and equipment usually associated with the preparation of drugs for sale and they found $165,900 in cash in a shoe box in a walk-in wardrobe off the master bedroom. The prosecution alleged that the apartment was used as a minor amphetamine factory. 505. In a separate trial, Markovski was convicted of trafficking in methylamphetamine and cocaine in the period from 9 December 2005 to 14 January 2006. The appellant, a legal practitioner and an intellectual property consultant, denied any knowledge of the drugs. Markovski gave evidence at the appellant's trial that she had no knowledge of, or involvement in, the drug trafficking undertaken by him and was not aware of the money he kept in the wardrobe. The only DNA material which was present on any of the items located in the search was attributed to Markovski. 506. The appellant was charged with an offence under s 71AC of the Drugs, Poisons and Controlled Substances Act 1981 (Vic) ("the Drugs Act"), which, in relevant part, provides that a person is guilty of an indictable offence if they traffick or attempt to traffick in a drug of dependence. The word "traffick" is defined by s 70(1) to include to "have in possession for sale, a drug of dependence". Section 73(2) is also relevant to a charge of trafficking in a drug of dependence. It provides that the possession by a person of a drug of dependence in a quantity not less than the traffickable quantity applicable to that drug of dependence, is prima facie evidence of trafficking by that person in that drug. That is to say, it is prima facie evidence of possession for sale. The traffickable quantity for methylamphetamine was six grams at the relevant time[718]. The possession relevant to the charge against the appellant was, by reference to s 70, "possession for sale", not possession simpliciter, which is made an offence by s 73(1) of the Drugs Act. 507. The prosecution relied upon a deeming provision, s 5 of the Drugs Act, to establish that the appellant was in possession of the drugs found in her apartment. That deeming provision was then linked to the quantity of drugs in her apartment to establish that her possession of the drugs was possession for sale. Section 5 provides:
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"Meaning of possession Without restricting the meaning of the word possession, any substance shall be deemed for the purposes of this Act to be in the possession of a person so long as it is upon any land or premises occupied by him or is used, enjoyed or controlled by him in any place whatsoever, unless the person satisfies the court to the contrary." (emphasis in original) EH
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