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Legal Opinion No. 07; Series of 2011 POWERS OF LOCAL GOVERNMENT UNITS Authority of Local Government Units [LGUs] to undertake privatization of government-owned -and -operated slaughterhouse[s] and/or other similar trade or business establishment[s] as legitimate exercise of their corporate and/or proprietary power[s]



I. FACTUAL BACKGROUND



The City Government of San Pablo for many years had owned and maintained a public slaughterhouse/local abattoir used as quarantine station, slaughterhouse facility, poultry dressing plant, meat processing plant, and cold storage facility of local meat and/or poultry meat products sold in its city market. However, said municipal abattoir had no longer been listed in the accredited list of slaughterhouses of the National Meat Inspection Service [NMIS] since 1998. Thereafter, closure order for the same from the Department of Environment and Natural Resources [DENR] was duly-issued in violation[s] of the Laguna Lake Development Authority [LLDA] and DENR rules and regulations. The City of San Pablo thru Ordinance No. 2010-16, approved on 02 November 2010, formalized closure of the city government’s slaughterhouse; and, subsequently, initiated opening of public bidding for privatization of the same. On 11 November 2010, said city ordinance was duly-indorsed to the Honorable Sangguniang Panlalawigan [SP] for appropriate review pursuant to Section 56 of the 1991 Local Government Code. Consequently, the Body decided to have the matter endorsed to its Committee on Finance and Appropriation, for further deliberation on the same. Considering novelty and importance of issue[s] involved herein, Boardmember and former Chairman of the SP Committee on finance and Aprropriation, Hon. Benedicto Mario C. Palacol, Jr., wisely requested clarificatory opinion from undersigned Provincial Chief Legal Counsel, as to legality of afore-cited City Ordinance No. 2010-16 of the city of San Pablo, declaring closure of the city government operated slaughterhouse; and, subsequently, opening public bidding for privatization of the same, as consequence and/or legitimate exercise of its corporate or proprietary powers, viz-a-viz such governmental powers of LGUs to regulate and control business establishments.
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II. ISSUE INVOLVED The central issue for resolution herein is whether the City Government of San Pablo may be duly-authorized thru appropriate Sangguniang Panglungsod ordinance to permanently close operation of its existing local public slaughterhouse; and, subsequently, opening the same to public bidding for privatization purposes in legitimate exercise of its corporate or proprietary powers, viz-a-viz due exercise of its governmental powers as LGU to regulate and control business establishment[s]. III. OPINION PROPER Anent this principal and main issue, undersigned opines and resolves in the AFFIRMATIVE. The provision of the 1991 Local Government Code, insofar pertinent, provides that: “Section 15. Political and Corporate Nature of Local Government Units. Every local government unit created or recognized under this Code is a body politic and corporate endowed with powers to be exercised by it in conformity with law. As such, it shall exercise powers as a political subdivision of the national government and as a corporate entity representing the inhabitants of its territory.” [Emphasis and underscoring supplied]



Above-quoted provision of law provides for the so-called “dual nature/personality” of Local Government Units [LGUs], exercising such powers/functions, governmental and proprietary powers in nature. Governmental powers are those exercised in administering powers of the state and promoting the public welfare and they include the legislative, judicial, public and political. Proprietary powers, on the other hand, are exercised for the special benefit and advantage of the community and include those which are ministerial, private and corporate [City of Manila vs. IAC, G.R. no, 71159, 15 November 1989 and Surigao Electric Co., Inc., vs. Municipality of Surigao, G.R. No. L-22766, 30 August 1968]. In its governmental functions, the local government unit acts as an agent of the State for the government of the territory and inhabitants. In its proprietary functions, the local government unit acts as an agent of the community in the administration of local affairs. As such, it acts as a separate entity for its own purposes and not as a subdivision of the state [Lidasan vs. Comelec, 21 SCRA 496]. Significantly, relative to such dual nature of Local Government Units [LGUs], corporate powers of every local government units have been clearly provided under Section 22 of the Local Government Code, quoted hereunder as follows, to wit: Section 22. Corporate Powers. - (a) Every local government unit, as a corporation, shall have the following powers: (1) To have continuous succession in its corporate name; (2) To sue and be sued; (3) To have and use a corporate seal; (4) To acquire and convey real or personal property; (5) To enter into contracts; and
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(6) To exercise such other powers as are granted to corporations, subject to the limitations provided in this Code and other laws. (b) Local government units may continue using, modify, or change their existing corporate seals: Provided, That newly established local government units or those without corporate seals may create their own corporate seals which shall be registered with the Department of the Interior and Local Government: Provided, further, That any change of corporate seal shall also be registered as provided hereon. (c) Unless otherwise provided in this Code, no contract may be entered into by the local chief executive in behalf of the local government unit without prior authorization by the sanggunian concerned. A legible copy of such contract shall be posted at a conspicuous place in the provincial capitol or the city, municipal or barangay hall. (d) Local government units shall enjoy full autonomy in the exercise of their proprietary functions and in the management of their economic enterprises, subject to limitations provided in this Code and other applicable laws.” [Emphasis and underscoring supplied]



It can readily be seen from afore-cited Section 22of the 1991 Local Government Code, that Local Government Units [LGUs] are endowed with full autonomy in the exercise of their proprietary functions and in the management of their economic enterprises; which, includes operation and maintenance of city slaughterhouse and/or other similar trade and business establishments[s]. This authority of LGUs for operation and maintenance of local slaughterhouse is made clear and finds sufficient basis under the following provisions of the Local Government Code [Republic Act No. 7160], to wit: 1. Section 17 of Republic Act No. 7160 provides for the establishment and operation of public slaughterhouses as one of the basic services and facilities to be undertaken by cities and municipalities; 2. Section 447(a) (3) (vii) and (5) (ii), (iv) and similar paragraphs of Section 58 of Republic Act No. 7160 provided that the sangguniang bayan and sangguniang panlungsod shall enact ordinances that shall regulate the sale of meat, fish, vegetables, fruits, fresh dairy products, and other foodstuff for human consumption; establish or regulate the construction and operation of public markets, slaughterhouses or animal corrals; or grant a franchise to any person to establish and operate the same as may be allowed by existing laws; and to levy, assess, collect taxes, fees, and charges as may be necessary for these purposes; 3. Section 489 (a) (2) (3) (i) (iii) of Republic Act No. 7160 provides that there shall be a local veterinarian in every province and city, and if a municipal government deems it necessary to appoint a municipal veterinarian, who shall advise the governor or the mayor, as the case may be, on all matters pertaining to the slaughter of animals and the regulation of slaughterhouses and other veterinary related services in the preparation and preservation of meat, milk and dairy products;



rs Pursuant to above-mentioned provisions of law, Executive Order No. 137 dated 28 November 1993, was issued providing for Implementing Rules and Regulations [IRR] governing the devolution of certain powers and functions of the National Meat Inspection Commission [MMIC] to Local Government Units [LGUs] pursuant to Republic Act No. 7160, otherwise, known as the Local Government Code of 1991. Pertinent provisions thereof are hereunder quoted, as follows: “Sec. 1. Construction, Improvement, Expansion, and Operation of Slaughterhouses. - To prevent wastage in terms of time and valuable logistics and to maintain a uniform, high standard of sanitation in the operation and maintenance of slaughterhouses, the NWIC and the LGUs concerned shall perform the following:
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(a) The city or municipality: (1) shall, by ordinance, establish and operate a public slaughterhouse. In the construction, improvement, and expansion of such establishment, the city or municipality shall conform to applicable local and national policies, standards, and guidelines. For this purpose, the concerned local government unit may seek the assistance of the NMIC and other government agencies; (2) shall, upon approval by a majority vote of all the members of the sangguniang panlungsod or sangguniang bayan, grant a franchise to any person, partnership, corporation, or cooperative to establish, construct, operate, and maintain slaughterhouses as may be allowed by applicable laws, provided that cooperatives shall be given preference in the grant of such a franchise; (3) shall, by ordinance, sell, lease, encumber, or otherwise dispose of its slaughterhouse to ensure active participation of the private sector in local governance; and (4) shall authorize the establishment and operations of private slaughterhouses, whether for public use or exclusively as part of meat processing complex; xxx .” [Emphasis and underscoring ours]



Thus, the City Government of San Pablo, in privatizing its city government-operated slaughterhouse, was simply exercising its corporate/proprietary powers to “sell, lease, encumber, or otherwise dispose of its slaughterhouse to ensure active participation of the private sector in delivery of basic services and local governance”. Indeed, the city government has full discretion to turn over operations, management and supervision of its city slaughterhouse facilities to the private sector. This sound decision and/or judgment had been prompted by the fact that its existing slaughterhouse facilities had been found substandard and non-hygienic, thereby posing continuing risk to the meatconsuming public as a result of dilapidated facilities, lack of clean and sufficient source of water, filthy surroundings and over-all poor management. Likewise, privatization of LGU-run and/or operated slaughterhouse facilities could be duly-authorized and undertaken under the following provision of RA No. 7160, which state: “Section 3. Operative Principles of Decentralization. - The formulation and implementation of policies and measures on local autonomy shall be guided by the following operative principles: xxx



xxx



xxx



(l) The participation of the private sector in local governance, particularly in the delivery of basic services, shall be encouraged to ensure the viability of local autonomy as an alternative strategy for sustainable development; and xxx.” “Section 17. Basic Services and Facilities. xxx



xxx



xxx



(j) To ensure the active participation of the private sector in local governance, local government units may, by ordinance, sell, lease, encumber, or otherwise dispose of public economic enterprises owned by them in their proprietary capacity. Costs may also be charged for the delivery of basic services or facilities enumerated in this Section. “ “Section 18. Power to Generate and Apply Resources. - Local government units shall have the power and authority to establish an organization that shall be responsible for the efficient and effective
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implementation of their development plans, program objectives and priorities; to create their own sources of revenues and to levy taxes, fees, and charges which shall accrue exclusively for their use and disposition and which shall be retained by them; to have a just share in national taxes which shall be automatically and directly released to them without need of any further action; to have an equitable share in the proceeds from the utilization and development of the national wealth and resources within their respective territorial jurisdictions including sharing the same with the inhabitants by way of direct benefits; to acquire, develop, lease, encumber, alienate, or otherwise dispose of real or personal property held by them in their proprietary capacity and to apply their resources and assets for productive, developmental, or welfare purposes, in the exercise or furtherance of their governmental or proprietary powers and functions and thereby ensure their development into self-reliant communities and active participants in the attainment of national goals.” [Emphasis and underscoring supplied]



With the foregoing provisions of law taken into proper consideration, we find no difficulty in declaring that privatization of the existing city governmentoperated slaughterhouse is indeed valid and legal. Further, the city slaughterhouse's privatization shall also be in line with and consistent with President Benigno Aquino’s policy direction of privatization of government economic enterprise[s] thru public-private partnership(s) [PPPs] and/or other cooperative arrangement[s] to enhance and promote said economic enterprises[s] viability and/or potential to generate maximum revenues for the LGU concerned. Relative to review power and/or authority of the Sangguniang Panlalawigan in connection with power and/or determination of fee[s ] and/or charge[s], heretofore-mentioned EO 137 explicitly states that: Sec. 1. Construction, Improvement, Expansion, and Operation of Slaughterhouses. xxx



xxx



xxx



(b) The province shall: (1) ensure that the establishment and operation of the slaughterhouses of its component cities and municipalities are in accordance with the policies, standards, and guidelines set by the national and provincial governments; (2) provide technical supervision and may give financial assistance in the establishment and operation of slaughterhouses owned by its component cities and municipalities; and (3) review the ordinances of component cities and municipalities on matters relating to the establishment and operation of slaughterhouses and the granting of franchise thereof, including the imposition of taxes, fees and charges; [Emphasis and underscoring ours] xxx



xxx



xxx



Sec. 7. Fees and Charges. - (a) The LGU concerned, thru an appropriate ordinance, may impose fees and charges related to meat inspection in accordance with the rules and regulations of the LG Code. (b) The twenty five (25) per cent of the veterinary inspection fees (ante and post mortem) collected by the city and municipalities in Class "AAA" shall be shared and remitted by the city or municipal treasurer to the NMIC on a quarterly basis but not beyond five (5) days after the end of each quarter. As in the case of Class "AA", the same shall accrue to whoever is directly supervising the inspection service as mentioned in Section 3 of this Order.
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Finally, of important significance to herein present discussion would also be Section 186 of R.A. No. 7160, which provides as follows, to wit: “Section 186. Power To Levy Other Taxes, Fees or Charges. - Local government units may exercise the power to levy taxes, fees or charges on any base or subject not otherwise specifically enumerated herein or taxed under the provisions of the National Internal Revenue Code, as amended, or other applicable laws: Provided, That the taxes, fees, or charges shall not be unjust, excessive, oppressive, confiscatory or contrary to declared national policy: Provided, further, That the ordinance levying such taxes, fees or charges shall not be enacted without any prior public hearing conducted for the purpose.” [Emphasis and underscoring supplied]



In sum, above-stated, the power to impose taxes, fees or charges particularly, slaughter fees/charges shall be limited by the following rules : [1] that such charges and/or fees should not be unjust, excessive, oppressive, confiscatory or contrary to declared national policy; and, [2] that mandatory public hearing[s] shall be required and duly-undertaken before any tax ordinance[s] or revenue measure[s] shall have been enacted. FOREGOING PREMISES CONSIDERED, undersigned opines that the City Government of San Pablo may be duly-authorized thru appropriate Sangguniang Panglungsod ordinance to permanently close operations of its existing local public slaughterhouse; and, subsequently, undertake opening the same to public bidding for privatization purposes as necessary consequence, implement and/or exercice of its corporate or proprietary powers as contemplated under above-quoted pertinent provisions of laws. It is, therefore, recommended also that before imposition of said fees and/or charges per afore-cited city ordinance under review, mandatory public hearings must have been first complied with to avoid any possible legal issue[s]/conflict[s]. As it stands submitted before this Office, nowhere in herein subject ordinance, as well as, in attached minutes of the Sangguniang Panglungsod session thereon, had there been any information and/or indication that said mandatory public hearings had been duly-conducted for said purpose consistently, with afore-cited relevant and applicable laws, rules and/or regulations. For your information, guidance and/or appropriate action.



ATTY. SHERWIN MARC ARCEGA LINDO Provincial Chief Legal Counsel
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