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UNITED STATES DISTRICT COURT DISTRICT OF MINNESOTA ________________________________________________________________________ Paris Shoots, Jonathan Bell, Maxwell Turner, Tammy Hope, Phillipp Ostrovsky, Brenda Brandt, Anissa Sanders, Najai McCutcheon, and Michael Chavez, on behalf of themselves, the Proposed Rule 23 Classes, and others similarly situated,



Court File No. 0:15-cv-00563-SRN-SER



Plaintiffs, v. iQor Holdings US Inc., Defendant. ________________________________________________________________________ MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’ OPPOSITION TO IQOR’S MOTION TO DECERTIFY THE FLSA CLASS



INTRODUCTION Before implementing TimeQey in 2009, iQor had a simple, legally-compliant timekeeping policy that paid Contact Center Agents for all their hours worked, from the start of their scheduled shift, to the end of the workday. In 2009, however, iQor implemented its proprietary TimeQey system, which purposefully failed to track and pay for all hours worked, systematically stealing small increments of time throughout the workday, regardless of what the employees were actually doing. Under TimeQey, if Agents stopped moving their mouse or typing on the keyboard for more than two minutes, the system would automatically punch them out, stop paying
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them, and code this time as an unpaid “break” in the system. To make matters worse, TimeQey also created random “gaps” in Agents’ time records for which no time was recorded, and thus not paid. It also failed to pay for time spent logging into and out of computer programs, and for time it deemed Agents were “not ready” to take a call. More than 3,500 Agents have joined this case seeking to recover their unpaid time. iQor’s request to decertify their claims should be denied because the factual record demonstrates that Plaintiffs are, in fact, similarly situated and there are no individualized inquiries that need to be conducted to determine liability or damages. Indeed, each of the relevant considerations weighs against decertification:  Factual and Employment Settings: Plaintiffs’ claims involve one group of employees, who were subject to the same illegal TimeQey system. The way that Agents use TimeQey does not differ depending on their particular job title, call center, or client. Damages can be calculated class-wide through analysis of iQor’s time and pay records by Plaintiffs’ expert, Dwight Steward, Ph.D.;  Common Defenses: iQor’s “knowledge”-related defenses will be refuted with class-wide evidence that iQor had institutional knowledge, both actual and constructive, that Agents worked unpaid hours because of TimeQey; and  Fairness and Procedural Considerations: This case presents common issues that can be tried on a class-wide basis. The equities weigh in favor of continued certification. Re-filing over 3,500 individual lawsuits in district courts across the country would be the antithesis of efficiency. Contrary to iQor’s contentions, liability in this case does not depend on the actions or inactions of Agents or supervisors concerning “manual adjustments.” iQor’s defense that it lacked “knowledge” of unpaid time fails on a class-wide basis. The strict nature of the call center work environment did not afford Agents the ability to simply go “off duty”



2
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and stop working for extended periods of time throughout the workday. Instead—save for a bona fide lunch and short rest breaks—Agents were expected to work from the start of their scheduled shift until the end of the day. Through this and other common, class-wide evidence, Plaintiffs will show that iQor had specific knowledge that employees were working unpaid hours during their scheduled workday. This case is ideal for collective treatment, and iQor’s arguments for decertification fail. Plaintiffs request that iQor’s motion be denied in full. FACTUAL AND PROCEDURAL BACKGROUND I.



THE PARTIES iQor provides outsourcing and customer support services through call centers



located in the United States, and around the world. (4th Am. Compl. ¶ 32; Ex. 1, Argiropoulos Dep. (30(b)(6)) 20:14-24.) Its customers include, for example, Sprint, TMobile, Capital One, DirectTV, and Pizza Hut.1 (Ex.1, Argiropoulos Dep. (30(b)(6)) 21:18-22:16.) iQor employs approximately 40,000 employees worldwide, around 11,000 of which work in the U.S. (Id. 22:20-23:2.) The Named Plaintiffs are current and former iQor employees who worked as hourly-paid Contact Center Agents in U.S. call centers.2 Paris Shoots worked in iQor’s



1



Exhibits 1-43 are attached to the Declaration of Robert L. Schug in support of Plaintiffs’ motion for class certification. (ECF No. 363.) Exhibits 44-49 are attached to the Declaration submitted in support of this brief. 2



Plaintiffs Sophia Ward and Denise Duffie-McCants are not currently listed as Named Plaintiffs in the operative Complaint, the Fourth Amended Complaint. (4th Am. Compl., ECF No. 336.) Counsel have requested a stipulation from iQor that they be added as class 3



CASE 0:15-cv-00563-SRN-SER Document 401 Filed 09/15/17 Page 4 of 48



Plymouth, MN call center from approximately April 2014 to June 2014. (Shoots Decl. ¶ 2.) Jonathan Bell worked in the Buffalo, NY call center from approximately July 2011 to May 2014. (Bell Decl. ¶ 2.) Maxwell Turner worked in the Buffalo, NY call center from approximately July 2013 to the present. (Turner Decl. ¶ 2.) Tammy Hope worked in iQor’s Columbus, OH call center from approximately November 2011 to November 2013. (Hope Decl. ¶ 2.) Sophia Ward worked in the Tempe, AZ call center from approximately August 2012 to early 2015. (Ex. 9, Ward Dep. 12:6-10, 31:2-13.) Brenda Brandt worked out of the Colorado Springs, CO call center from approximately June 2013 to October 2014. (Brandt Decl. ¶ 2.) Anissa Sanders has worked in the Charlotte, NC call center for over ten years. (Sanders Decl. ¶ 2.) Denise Duffie-McCants worked in Charleston, SC from approximately 2010 to October 2014. (Ex. 4, Duffie-McCants Dep. 6:22-12:7.) Michael Chavez worked in the Simi Valley, CA call center from approximately September 2009 to November 2014. (Chavez Decl. ¶ 2.) II.



PROCEDURAL HISTORY This case was filed in Minnesota state court on January 21, 2015, asserting claims



for unpaid wages under Minnesota law. (See Notice of Removal, ECF No. 1.) iQor removed the case on February 20, 2015. (Id.) Plaintiffs amended the Complaint to add overtime claims under the FLSA as a collective action pursuant to 29 U.S.C. § 216(b), as well as Rule 23 class action claims for overtime and other wages under New York, Ohio, and Arizona law. (Am. Compl., ECF No. 19.) Plaintiffs later added state law claims representatives for the Arizona and South Carolina state law classes in Plaintiffs’ separately-filed motion to certify their state law claims under Fed. R. Civ. P. 23. 4
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under Colorado, North Carolina, South Carolina, and California. (See 2d Am. Compl., ECF No. 121; 3d Am. Compl., ECF No. 294.) On June 26, 2015, Plaintiffs moved for conditional certification of their FLSA overtime claims. (Motion, ECF No. 79.) The motion was granted, and notice was issued to all current and former Contact Center Agents who used TimeQey for timekeeping purposes at any time from October 19, 2012 to December 31, 2014. (Order, ECF No. 142 at 53-54.) To date, 3,544 workers have joined the case. (Schug Decl. ¶ 2.) Early on in the case, iQor filed a motion for judgment on the pleadings seeking dismissal of Plaintiffs’ claims for unpaid straight-time wages under Minnesota, Arizona, New York, and Ohio law. (Motion, ECF No. 85.) In denying the motion, the Court confirmed the viability of Plaintiffs’ state law legal theories, noting that iQor’s employment agreements, in conjunction with underlying state and federal law, create a right to the payment of wages for all hours worked. (See Order, ECF No. 142 at 16-31.) The Court also confirmed that under the FLSA regulations, “time designated by an employer as ‘idle’ may be compensable if it occurs after an employee commences a principal activity and before the employee performs the last principal activity during the work day. 29 C.F.R. § 790.6(b).” (Id. at 26-27.) The Court unambiguously stated that “rest breaks of under 20 minutes must be counted as hours worked under the FLSA regulations. 29 C.F.R. 785.18.” (Id. at 27.)



5
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III. IQOR’S TIMEQEY SYSTEM LED TO INACCURATE TIME RECORDS AND SYSTEMIC UNDERPAYMENT OF WAGES A.



iQor’s Contact Centers and Organizational Structure



iQor has approximately 22 call centers—which it also refers to as “contact centers”—in the United States. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 64:6-14.) Each of iQor’s call centers has roughly the same organizational structure. Contact Center Agents are at the bottom of the hierarchy. Their job is to handle calls from customers of iQor’s clients. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 78:19-80:16.) Agents start as Trainees, and then work their way up to Trainee Agent, Junior Agent, Agent, Senior Agent, and Specialist. (Id. 80:17-87:25.) The call center workspace is arranged in clusters of cubicles, with groups of Agents sitting face-to-face in two rows of eight.3 (Id. 92:2-93:3; see also Ex. 18, Training PowerPoint at 0032.) A supervisor—called an Assistant Vice President (“AVP”)—sits at the end of each cluster in a larger, elevated workstation. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 92:2-93:3.) There are several levels of management above the hourly Agents—AVP, Vice President (“VP”), and Senior Vice President (“SVP”). The job of an AVP is to supervise the day-to-day activities of a group of 12 to 16 Agents. (Id. 91:5-19.) The next level, VP, is a director-level position with responsibility for a particular client relationship. (Id. 98:9-99:19.) A VP may be responsible for hundreds of Agents. (Id.) An SVP has responsibility for an entire segment of business. (Id. 104:8-105:16.)



3



Although the vast majority of Agents work out of a call center, a small number work remotely from their homes. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 106:2-9.) 6
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Agents are paid hourly, plus potential bonuses. (Id. 89:16-90:16.) Before they start work, iQor sends each Agent an Employment Agreement confirming the terms of their employment, including their job title, and hourly rate of pay. (See, e.g., Ex. 23, Bell Employment Agreement at 0781-82.) Updates are sent when there is a change. (See, e.g., Ex. 22, Bell Employment Terms Change at 0685.) Standard forms are used for all Agents. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 110:14-113:6.) The TimeQey system at issue was used at around half of iQor’s U.S. call centers. (Id. 64:15-18.) At least the following locations used TimeQey: Phoenix, AZ; Tucson, AZ; Simi Valley, CA; Colorado Springs, CO; Pueblo, CO; Fort Lauderdale, FL; Miramar, FL; West Palm Beach, FL; Plymouth, MN; Charlotte, NC; Buffalo, NY; Columbus, OH; Ada, OK; Bethlehem, PA; Charleston, SC; Dallas, TX; and Houston, TX. (Id. 65:15-66:21, 70:18-24, 71:19-72:3, 72:12-25, 73:14-19, 74:12-18, 75:2-10.) B.



Due to the Nature of iQor’s Business, the Work Hours and Productivity of Contact Center Agents are Heavily Regimented and Highly Scrutinized



iQor does not provide any product offerings to the public. Other companies contract with iQor to outsource certain business operations, such as customer service, technical support, or collections. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 20:11-22:16.) iQor, in turn, bills its clients for the work performed by Agents. (See id. 238:5-239:23.) Due to the nature of its business and the contracts with its clients, iQor closely tracks Agents’ productivity. This ensures that iQor meets the demands of its clients, and maximizes profits. (See, e.g., Ex. 6, Lehtio Dep. 20:15-21:14; Ex. 32, Email Chain at 8688; Ex. 39, Email Chain at 9134.) 7
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4



(E.g., Ex. 8, Swedberg Dep. 40:6-16 (some



clients pay only for “talk time”);



The nature of iQor’s business also demands that call centers be appropriately staffed in order to meet client expectations. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 229:9232:5.) Once an Agent’s schedule is set, it is important to iQor that the agent works those hours; this affects iQor’s ability to perform for their clients. (Id. 232:6-13.) As SVP Martin Lehtio explained, iQor issues daily schedules for each Agent, detailing the start and end times for their scheduled shift, and when they should take their breaks. (Ex. 6,



8
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Lehtio Dep. 16:5-15.) Agents are evaluated based on adherence to their schedule. (Id. 16:16-17:14.) According to the iQor Rules of Conduct:



Not surprisingly, SVP Jeff Swedberg confirmed that Agents cannot simply leave for extended rest breaks (outside of their designated lunch period) because the company would not be able to handle the call volume. (Ex. 8, Swedberg Dep. 37:3-39:2.) As he put it: “I mean, people can’t just abandon their job.” (Id. 38:14-17.) Other testimony and documents confirm iQor’s policy of requiring Agents to keep their rest breaks short and infrequent. (See, e.g., Ex. 7, Praznik Dep. 26:6-11; Ex. 34,



Consistent with these policies, communications from iQor supervisors to their Agents show that Agents were discouraged from taking breaks that were longer than the allotted duration, or outside of their set schedule.5



5



(See also Ex. 11, Plaintiffs sworn Declarations/Interrogatory Responses, No. 6 (Agents did not typically take extended breaks).) 9
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Finally, Agents are evaluated and motivated through various performance metrics, dictating that they remain in their seats and on the phone as much as possible. As just a few examples, Agents are told to increase their “talk time,” “calls per hour,” or other callrelated numbers. (See, e.g., Ex. 1, Argiropoulos Dep. (30(b)(6)) 293:24-295:12; Ex. 8, Swedberg Dep. 24:4-26:1, 41:10-42:19; Ex. 13, IQOR00003608 (“.42 cures per hours.-your goal is to be at 1.00 cure per hour.”);



10
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C.



TimeQey Led to Grossly Inaccurate Time Records and Underpayment of Hours Worked 1.



iQor’s Motivation in Creating TimeQey Was to Pay Only for SoCalled “Productive” Work Hours



Before TimeQey, iQor recorded the hours worked by Contact Center Agents in a fairly straightforward manner. Employees punched in at the beginning of the day, punched out for lunch, and punched out again at the end of their shift. (Ex. 1, Argiropoulos Dep. (30(b)(6))122:22-123:9.) In mid-2008, however, iQor began development of a new, proprietary timekeeping system. The system, which eventually became known as TimeQey, was created by then-CEO Vikas Kapoor, SVP of HR Mason Argiropoulos, and CTO Barry Grant.6 (Id. 115:10-117:3.) The company had two motivations for implementing TimeQey: (1) to reward “productive” employees; and (2) to increase profits. (Id. 119:21120:17; see also id. 121:18-122:12.)7 iQor wanted to avoid paying employees who took too many short breaks, or were otherwise not “in their seat and logged in and ready to take calls.” (Id. 130:10-131:2; see also id. 123:10-125:8; Ex. 5, Husby Dep. 89:16-90:12; Ex. 7, Praznik Dep. 17:10-13; 6



Although iQor’s General Counsel was apparently involved in TimeQey’s development, iQor has asserted the attorney-client privilege with respect to any facts relating to the involvement of in-house or outside counsel, and is precluded from relying on these facts in this litigation. (See, e.g., Ex. 1, Argiropoulos Dep. (30(b)(6)) 144:9-150:7 (asserting privilege); Ex. 12, iQor’s Obj. and Resp. to Pls.’ Interrog. Nos. 8-9 (same).) 7



(See also Ex. 1, Argiropoulos Dep. (30(b)(6)) 120:18-121:17 (“So the way we thought [about] it was that we said, look, we can pay agents the way we are today, at, you know, kind of a fixed rate, you know, based on kind of just when they’re in the building, or we can pay a higher rate but have that rate be for productive work activity.”).) 11
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2.



The TimeQey System Failed to Track and Pay for All Hours Worked by Contact Center Agents



Consistent with these objectives, iQor set up TimeQey in a way that would punish Agents who it deemed “non-productive,” while increasing profits. Under TimeQey, iQor did not pay Agents for time spent logging into and out of their computer programs, or for any time that they were deemed “not ready” to take a call. On top of this, TimeQey systematically deducted time throughout the workday and then required the Agents to claw back the time—after the fact. Agents were required to request so-called “manual adjustments,” which required Agents to prove that they were engaged in what iQor viewed as “productive” work. TimeQey operated as follows.8 Agents started their shift by logging into their computer through a fingerprint scanner. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 180:10-13.) When the system was up and the Agent was in their seat and ready to begin taking or making phone calls, they hit the “work” or “ready” button, which started the timeclock. (Ex. 21, Tracking Time Policy at 0095-96; Ex. 1, Argiropoulos Dep. (30(b)(6)) 180:138



With the exception of Trainees, the way that Agents use the TimeQey system does not differ depending on their formal designation, their location, or which client they work for. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 88:6-89:15, 211:17-212:15.) TimeQey worked the same way for agents working remotely from home. (Id. 163:7-21.)



12
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18.) The time that it took to complete the log-in process was not paid.9 (Ex. 1, Argiropoulos Dep. (30(b)(6)) 180:6-9.) Any time between when the Agent began the login process and hit the “work” or “ready” button was coded as “not ready” time, and was also not paid. (See Ex. 1, Argiropoulos Dep. (30(b)(6)) 180:6-17; Ex. 19, User Tutorial at 0117.) The same was true for the time it took for the Agent to log off. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 237:22-24.)



The default under TimeQey was that all other time in the Agent’s workday was initially coded in the system as “break,” and was not paid. If at any time the Agent stopped moving their mouse or typing for more than two minutes, the system would punch them out, stop paying them, and code this time as an unpaid “break.” (Ex. 1, Argiropoulos Dep. (30(b)(6)) 198:22-199:11, 207:17-208:20; see also Ex. 21, Tracking Time Policy at 0095-96.) TimeQey did not allow Agents to indicate in real time what they were doing when their computer went idle, whether they were attending a meeting,



9



In approximately 2013, iQor began paying for some log-in time. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 182:18-183:15.) Even then, however, it did not pay for all of this time. The first two minutes of log-in time remained unpaid, and paid log-in time was capped at 15 minutes. (Ex. 24, Timeqey Process at 0958-959; see also Ex. 19, User Tutorial at 0117; Ex. 1, Argiropoulos Dep. (30(b)(6)) 237:8-21.) 13
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helping a co-worker, using the restroom, or had a computer problem. (See Ex. 7, Praznik Dep. 23:18-24:18.)



And even if an Agent submitted a request for so-called “non-core” time, there was no guarantee that it would be paid. iQor’s policy allowed supervisors to deny adjustment requests for a variety of reasons. For instance, requests would be denied if an Agent’s requests overlapped with existing “core” activities, if the Agent did not include sufficient proof explaining why the adjustment was warranted, or if the supervisor simply did not 14
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believe that the Agent was engaged in what iQor deemed “productive” work. (See Ex. 19, TimeQey Tutorial at 0119-123; Ex. 1, Argiropoulos Dep. (30(b)(6)) 196:10-198:8, 219:14-221:1.) In addition, Agents were often discouraged from submitting adjustments, or were ignored by their supervisors when they tried to do so. This is evidenced by internal complaints, as well as the testimony of class members in this case.



Ex. 44, Plaintiff Deposition Excerpts, Bell Dep. 33:15-34:20 (discouraged from submitting adjustments); Clark Dep. 45:2-17 (same); Duffie-McCants Dep. 25:1-8 (same); Gonzalez Dep. 69:2-70:13 (same); Muwwakkil Dep. 84:13-85:1 (same); Ex. 11, Plaintiff sworn Declarations/Interrogatory Responses, No. 5 (discouraged from submitting adjustments).) Other than the approved “non-core” activities, any other time that an Agent’s computer went “idle” was not paid. iQor explicitly prohibited Agents from requesting compensation for this time.



iQor’s Rule 30(b)(6) witness admitted that agents were discouraged from requesting this time. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 216:4-217:8.) Other internal documents confirm this policy, which 15
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caused countless instances of unpaid time.10



3.



TimeQey Left Random, Unexplained Gaps of Unpaid Time in Agent Time Records



TimeQey was also wrought with technical glitches and failures. TimeQey would often leave random “gaps” in the Agents’ time records for which no time was recorded, and no wages paid. (See, e.g., Ex. 5, Husby Dep. 43:13-19.) iQor was aware of the issue, and the various reasons why it could occur. (See Ex. 1, Argiropoulos Dep. (30(b)(6)) 298:1-300:19 (describing circumstance under which gaps appeared); Ex. 5, Husby Dep. 43:20-45:25 (same);



These gaps range from several minutes to multiple hours in length, and caused a substantial amount of unpaid time. (See Ex. 16, Steward Rebuttal Rpt., Tables 6-13 (summary statistics of unpaid time).)



16
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4.



iQor Failed to Pay for Legally Compensable Rest Breaks



TimeQey also led to iQor’s failure to pay Agents for rest breaks, as required by both federal and state law.



But despite the mandates of state and federal law to pay for all breaks under 20 minutes, iQor added just five minutes (or more in some states such as California) of “paid break” time to Agents’ pay checks for every four hours they worked. (Ex. 21, Tracking Time Policy at 0095-96; Ex. 1, Argiropoulos Dep. (30(b)(6)) 204:7-23).) Thus, much of the Agents’ rest break time went uncompensated.



11



As described above, the reality was that the nature of iQor’s call center services business and strictures of the call center environment prevented Agents from taking extended breaks. As explained below, this is conclusive evidence of iQor’s knowledge that TimeQey failed to pay Agents for all hours worked. 17
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IV.



PLAINTIFFS AND THE FLSA COLLECTIVE SUFFERED SUBSTANTIAL DAMAGES AS A RESULT OF IQOR’S CONDUCT iQor’s implementation of TimeQey resulted in a significant underpayment of



wages to the FLSA collective.12 Plaintiffs have retained expert Dwight D. Steward, Ph.D., to calculate damages on behalf of the class. Dr. Steward analyzed the TimeQey data and payroll records, and calculated the unpaid hours for each class member, for each workday during the applicable periods. (See Ex. 15, Steward Rpt.) This included time labeled “break,” “not ready,” “login,” or “logoff.” (Id. ¶¶ 8-35.) It also included “gaps” in the TimeQey records for which no time was recorded. (Id.) Dr. Steward’s analysis accounted for bona fide unpaid lunch periods in the workday, as well as any break time that was already paid. (Id.) Dr. Steward’s analysis revealed hundreds of thousands of hours of unpaid time, resulting in millions of dollars in unpaid wages. (See Ex. 16, Steward Rebuttal Rpt., Tables 6-21.) With regard to the certified FLSA collective alone, Dr. Steward’s analysis revealed 7,608,140 instances of unpaid time, resulting in over $7 million in lost wages. (Id., Tables 2, 5.)



12



Contrary to iQor’s suggestion, Plaintiffs who were deposed testified that the TimeQey system failed to pay them for all hours worked. (Ex. 44, Plaintiff Deposition Excerpts, Bell Dep. 20:5-21:13 (not paid for all hours); Clark Dep. 45:18-47:1 (same); Dorsey Dep. 35:22-36:9 (same); Duffie-McCants Dep. 21:6-17 (same); Evenski Dep. 92:17-93:4 (same); Gonzalez Dep. 37:5-13 (same); Hayes Dep. 30:2-5 (same); Mejia Dep. 91:1592:8 (same); Muwwakkil Dep. 82:4-7 (same); Pryor Dep. 54:14-55:1 (same); Ward Dep. 78:4-24 (same); Williams Dep. 55:21-56:8 (same); see also Ex. 44, Opt-in Plaintiff Decls. ¶ 9 (not paid for all hours worked because of TimeQey). 18
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V.



IQOR’S VIOLATIONS WERE WILLFUL AND NOT IN GOOD FAITH A.



iQor Deliberately Disregarded the Findings of the Minnesota Department of Labor and Industry



B.



iQor Ignored Repeated Warnings from Its Own Employees That Its Timekeeping and Rest Break Practices Violated the Law



(Id.) Mr. Argiropoulos was unconcerned, and took no action in response. (Ex. 3, Argiropoulos Dep. 51:24-55:3.) It was apparently common knowledge among management that TimeQey did not comply with the law.



19
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Warnings from lower-level workers were also disregarded. iQor maintained a system through which workers could submit complaints via email to various management groups. (Ex. 3, Argiropoulos Dep. 26:22-30:5.) Mr. Argiropoulos recalled no action that iQor took in response to any of these complaints. (Ex. 3, Argiropoulos Dep. 26:22-48:21.)



20
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LEGAL ARGUMENT I.



THE STANDARD FOR DECERTIFICATION Under the FLSA, an action may be maintained “by any one or more employees for



and in behalf of himself or themselves and other employees similarly situated.” 29 U.S.C. § 216(b). “To proceed with a collective action, plaintiffs must demonstrate that they are similarly situated to the proposed FLSA class.” Chin v. Tile Shop, LLC, 57 F. Supp. 3d 1075, 1082 (D. Minn. 2014). At the conditional certification stage, the court determines whether the class is “similarly situated” for purposes of notice and discovery. Id. After discovery is complete, the court conducts a second inquiry, typically on a motion for decertification. Id. “At this stage, a court will again analyze whether the plaintiffs are similarly situated to the proposed FLSA class and will consider the following factors: (1) disparate factual and employment settings of the individual plaintiffs; (2) the various defenses available to defendant which appear to be individual to each plaintiff; [and] (3) fairness and procedural considerations.” Cruz v. TMI Hosp., Inc., 2015 WL 6671334, at *14 (D. Minn. Oct. 30, 2015) (internal quotation marks omitted). Although the plaintiffs continue to bear the burden of establishing that they are similarly situated, “[the] burden is not so rigorous that they must demonstrate their positions are identical to those of the opt-in plaintiffs.” Nerland v. Caribou Coffee Co., 564 F. Supp. 2d 1010, 1018 (D. Minn. 2007). The decision of whether to decertify an FLSA collection is committed to the sound discretion of the court. Cruz, 2015 WL 6671334, at *14. Here, the facts developed after discovery show that Plaintiffs and the



21
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members of the FLSA collective are, in fact, “similarly situated.” Each relevant consideration weighs in favor of denying iQor’s motion for decertification. II.



SIMILAR FACTUAL AND EMPLOYMENT SETTINGS A.



All Agents Make the Same Claims Based on iQor’s TimeQey System, which Uniformly Applied Regardless of Location



This case involves one common employment policy, TimeQey, which uniformly applied to one group of employees, hourly-paid Contact Center Agents, working in the same strict call center environment across the country. Plaintiffs and the class members each make common claims for unpaid overtime. This unpaid time includes:  Time spent logging into and out of their computers, and time that they were deemed “not ready” to take a call;  Idle time that was systematically deducted throughout the workday and automatically coded by default as “break” time, with Agents required to claw back the time—after the fact—by submitting “manual adjustments” and attempting to prove to their supervisors that they were engaged in what iQor narrowly viewed as compensable “non-core” activities;  Short rest breaks; and  Random “gaps” of time in the TimeQey time records, for which no time was recorded and no wages were paid. (See supra Factual Background, § III(C)(2).) iQor’s claims of variances based on location, job title, or individual managers is belied by the record, including the deposition admissions of Mason Argiropoulos, a highlevel executive and iQor’s designated Rule 30(b)(6) witness.13 (See Br. at 23-27, ECF



13



The employee declarations submitted by iQor (attached as Exhibit C to its brief) are further confirmation that TimeQey applied uniformly to the class members. (See, e.g., 22
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No. 350.) As Mr. Argiropoulos conceded, the manner in which Contact Center Agents used TimeQey did not vary based on their job title, with the exception of a short training period. (Ex. 1, Argiropoulos Dep. (30(b)(6)) 88:6-89:15.) Mr. Argiropoulos also confirmed that TimeQey worked the same way for Agents in every call center, regardless of where they were located, or which client they were assigned to. (Id. at 211:17-212:15.) He explained that there was no difference in the way TimeQey applied to the small number of agents who worked remotely from their homes. (Id. 163:7-21.) Plaintiffs’ common and similar factual and employment settings render them sufficiently “similarly situated,” warranting denial of iQor’s motion. See, e.g., Monroe v. FTS USA, LLC, 860 F.3d 389, 402 (6th Cir. 2017) (denying decertification where, regardless of location, the plaintiffs worked in the same position, with the same duties, and under the same pay plan); Cruz, 2015 WL 6671334, at *14 (denying decertification where the plaintiffs worked in the same location, had the same job title, and all alleged the same violation); Frank v. Gold’n Plump Poultry, Inc., 2007 WL 2780504, at *4 (D. Minn. Sept. 24, 2007) (“Gold’n Plump exaggerates the factual differences among employees on various shifts and in different departments.”).



Ada Decl. ¶¶ 4 (describing the TimeQey system); Agyarey Decl. ¶ 4 (same); Brevard Decl. ¶ 4 (same); Bromley Decl. ¶ 5 (same); Erwin Decl. ¶ 4 (same); Espinoza Decl. ¶¶ 4-5 (same); Guillen Decl. ¶ 4 (same); Jones Decl. ¶ 4 (same); Kravik Decl. ¶ 5 (same); McDaniel Decl. ¶ 6 (same); Morris Decl. ¶ 4 (same); Reeves Decl. ¶ 4 (same); Rivers Decl. ¶ 4 (same); Rojas Decl. ¶ 4 (same); Sanchez Decl. ¶ 4 (same); Sewards Decl. ¶ 4 (same); White Decl. ¶¶ 3-4 (same).) 23
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B.



Liability Does Not Turn on Individualized Legal or Factual Issues



The Court should also reject iQor’s contention that Plaintiffs’ claims should be decertified because of purported “individualized” issues. iQor makes two primary arguments: (1) that liability depends on the habits and practices of individual supervisors and Agents with respect to so-called “manual adjustments”; and (2) that the compensability of short rest breaks under the FLSA depends on “individual” factors. (See Br. at 12-23, ECF No. 350.) Both arguments fail. 1.



Proof of Liability Does Not Depend on the Habits of Individual Agents or Supervisors With Respect to Manual Adjustments



iQor argues for decertification based on alleged variations in the practices of Agents in requesting “manual adjustments” to their time records, and of supervisors in approving requests.14 (See Br. at 12-15, ECF No. 30.) In essence, iQor contends that even though it designed its own timekeeping system to improperly code all idle computer time as a “break” (regardless of what an Agent was doing at the time) and caused other unexplained gaps in Agents’ time records, the company could not have known that Agents worked unpaid hours during their scheduled workday. (See Br. at 5-7, 27-33, ECF No. 350.) This lack of “knowledge” argument fails on the merits, and does not preclude class-wide litigation.



14



Although iQor claims that certain employees who submitted declarations on the company’s behalf reported and were paid for all of their time (Br. at 25 & n.21), an analysis of the TimeQey data for these individuals shows that, in fact, almost all of them were not paid for all of their hours. (Ex. 49, Steward Supp. Decl. ¶¶ 1-3.) 24
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The right to payment under the FLSA cannot be waived, and an employer with knowledge that an employee worked unpaid hours cannot deny payment, even if the time was not specifically reported. See Barrentine v. Arkansas-Best Freight Sys., Inc., 450 U.S. 728, 740 (1981) (“[W]e have held that FLSA rights cannot be abridged by contract or otherwise waived because this would ‘nullify’ the purposes” of the statute and thwart the legislative policies it was designed to effectuate.”); Bailey v. TitleMax of Georgia, Inc., 776 F.3d 797, 801 (11th Cir. 2015) (“If an employer knew or had reason to know that its employee underreported his hours, it cannot escape FLSA liability by asserting equitable defenses based on that underreporting.”); see also 29 C.F.R. § 785.11 (employer must pay when it has reason to believe that employees are working, even if the work is not reported). Indeed, an employer can be held liable for FLSA violations when the employer had actual or constructive notice that employees were performing compensable activities without pay. Brennan v. Qwest Commc’ns Int’l, Inc., 2009 WL 1586721, at *4 (D. Minn. June 4, 2009). In other words, “if the circumstances are such that the employer ‘knew or should have known’ that employees were working [without pay], the employer can be held liable for unpaid overtime.” Id. Whether iQor had such notice “is a question that pertains to the entire class.” Harris v. Chipotle Mexican Grill, Inc., 2017 WL 2537228, at *6 (D. Minn. June 12, 2017); Cruz, 2015 WL 6671334, at *17. As the court in Brennan explained in the context of an “off-the-clock” case: [T]he relevant question is not whether a specific supervisor knew that offthe-clock work was occurring but rather whether the circumstances were such that [the employer] knew or should have known that off-the-clock 25
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work was occurring. Certainly, the fact that some, perhaps many, supervisors did not know about off-the-clock work will be relevant to determining that question, but that is an issue for the factfinder considering the ultimate merits of Plaintiffs’ claims and not a relevant factor in determining if the named plaintiffs and opt-in plaintiffs are similarly situated. 2009 WL 1586721, at *6; accord Monroe v. FTS USA, LLC, 860 F.3d 389, 402 (6th Cir. 2017) (“Evidence of market pressures suggests that FTS executives had a motive to institute a company-wide time-shaving policy.”). This is especially true where, as here, Plaintiffs do not make allegations of an unwritten “off-the-clock” policy requiring work outside of normal work hours, or employees working through bona fide, unpaid lunch breaks. Rather, Plaintiffs seek to recover unpaid wages that resulted from iQor’s official policy of denying proper pay for hours worked within the scheduled workday.15 A hallmark of the FLSA is the continuous workday rule, under which employers are required to pay for all time between the first and last “principal activity,” with the exception of a “bona fide meal period.” See 29 C.F.R. §§ 790.6, 785.19; IBP, Inc. v. Alvarez, 546 U.S. 21, 25-29 (2005). The Act specifically includes “[a]ll time during which an employee is required to be on duty or to be on the employer’s premises or at a prescribed workplace[.]” 29 C.F.R. § 778.223. “Thus, working time is not limited to the hours spent in active productive labor, but



15



That iQor may have had a general handbook policy purporting to pay for all hours worked is not dispositive. “[E]vidence of lawful written policies compensating for overtime work does not automatically defeat a FLSA claim where a plaintiff presents ‘countervailing evidence’ of a common policy of not paying for overtime.” Harris, 2017 WL 2537228, at *6. 26
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includes time given by the employee to the employer even though part of the time may be spent in idleness.” Id. Here, throughout the Agents’ normal, scheduled workday, TimeQey systematically and repeatedly deducted small increments of time, labeling deducted time as a “break” without regard to what Plaintiffs were doing. iQor cannot credibly contend that it somehow lacked knowledge that these were hours that should have been paid. Plaintiffs have shown common, class-wide evidence that the strict nature of the call center work environment did not afford Agents the ability to simply go “off duty” and stop working for extended periods throughout the workday. To the contrary—save for a bona fide meal period and short, legally-compensable rest breaks—Agents were expected to work from the start of their shift until the end of the day. Plaintiffs will show—through this and other class-wide evidence—that iQor knew (or at the very least should have known) that Agents worked unpaid hours because of TimeQey:  Agents were provided scheduled times for rest and meal breaks, and were encouraged and required to keep their rest breaks short and infrequent;16  iQor’s business model placed a premium on Agent productivity; 16



The employee declarations submitted by iQor also confirm that Agents did not stop working for extended periods of time throughout the workday, but instead were given short scheduled breaks, and sometimes might also take a small number of additional short breaks during the workday to use the restroom, get a drink, smoke, text or take personal phone calls, and other similar activities. (See, e.g., Ada Decl. ¶¶ 5 (describing rest break practices); Agyarey Decl. ¶ 5 (same); Brevard Decl. ¶¶ 5-6 (same); Bromley Decl. ¶¶ 5-6 (same); Erwin Decl. ¶ 5 (same); Espinoza Decl. ¶ 7 (same); Guillen Decl. ¶ 5 (same); Jones Decl. ¶ 5 (same); Kravik Decl. ¶¶ 6-7 (same); McDaniel Decl. ¶¶ 7-10 (same); Reeves Decl. ¶ 6 (same); Rivers Decl. ¶ 7 (same); Rojas Decl. ¶ 5 (same); Sanchez Decl. ¶ 5 (same); Sewards Decl. ¶ 5 (same).)



27
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 The performance standards against which Agents were measured encouraged them to remain on the phone and in their seat at their workstation as much as possible;  Increasing productivity and profit margins were iQor’s two core motivations for changing its former, straightforward and legally-compliant timekeeping practice of paying employees for their entire workday, excluding a bona fide meal period;  iQor intentionally designed TimeQey in a manner that failed to capture all hours worked;  Agents were often discouraged from submitting so-called “manual adjustments”;  iQor knew that TimeQey created random unexplained gaps of unpaid time in Agents’ time records;  iQor knew that TimeQey would freeze in the middle of the workday and stop tracking work activity; and  Multiple internal complaints from employees and management put iQor on notice of TimeQey’s failure to pay Agents for all hours worked. (See supra Factual Background, § III.) Courts deny decertification where, as here, Plaintiffs have demonstrated that they were subject to the same illegal employment policy, and that their employer knew or should have known that they performed work without pay. See, e.g., Monroe, 860 F.3d at 402 (denying decertification of action involving 293 plaintiffs where company-wide policy of underreporting hours originated with company executives and implemented by management); Harris, 2017 WL 2537228, at *7-9 (denying decertification of “off-theclock” claims); Cruz, 2015 WL 6671334, at *14 (denying decertification where workers were “all subject to the same policy” and concluding that discrepancies in the amount of 28
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unpaid time worked were “inconsequential”); Brennan, 2009 WL 1586721, at *4 (denying decertification where the plaintiffs were subject to the same challenged employment policy, and had proffered common evidence that their employer knew or should have known that they worked without proper compensation); Falcon v. Starbucks Corp., 580 F. Supp. 2d 528, 536-41 (S.D. Tex. 2008) (denying decertification in action involving over 300 workers in 30 states); Frank, 2007 WL 2780504, at *3 (“The bottom line is that Gold’n Plump has, at a minimum, decided not to require that its employees be paid for donning and doffing. That no-policy policy has allegedly injured all members of the putative class and is properly challenged through a class action.”). The cases relied upon by iQor are inapposite. As an initial matter, “auto-deduct” lunch break cases are distinguishable. For example, in White v. Baptist Memorial Health Care Corp., the plaintiff alleged that she was sometimes not paid when she worked through bona fide lunch periods that were automatically deducted from her time records. 699 F.3d 869, 872 (6th Cir. 2012). Bona fide lunch breaks are non-compensable. See 29 C.F.R. § 785.19 (“Bona fide meal periods are not worktime . . . [o]rdinarily 30 minutes or more is long enough for a bona fide meal period.”). In decertifying the action, the court found against the plaintiff because there was “no way [the employer] should have known she was not being compensated for missing her meal breaks” considering there was “no evidence that [the employer] discouraged employees from reporting time worked during meal breaks or that they were otherwise notified that their employees were failing to report time worked during meal breaks.” Id. at 876-87.



29
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Here, unlike in White, Plaintiffs do not make claims for unpaid time resulting from working through auto-deducted lunch breaks.17 Plaintiffs seek unpaid time spent logging in and out of their computers, idle time deducted throughout the scheduled workday, short rest breaks, and gaps of time in their records. Unlike bona fide lunch periods, which are presumed unpaid, all of the unpaid time that Plaintiffs seek is plainly compensable. See 29 C.F.R. § 778.223 (compensable time includes “[a]ll time during which an employee is required to be on duty or to be on the employer’s premises or at a prescribed workplace[.]”); Ex. 45, U.S. Dept. of Labor, Wage and Hour Div., Fact Sheet #64, “Call Centers under the Fair Labor Standards Act (FLSA)” (Rev. July 2008) (computer log-in time is compensable work time); 29 C.F.R. § 785.18 (short rest breaks are compensable). And, unlike the situation in White, Plaintiffs have uncovered substantial, common evidence of iQor’s knowledge that Agents worked these unpaid hours, including evidence relating to iQor’s business structure and call center work environment, rest break policies, willful ignorance of internal complaints, and that Agents were discouraged from submitting manual adjustments. (See supra Factual Background, § III.) Other cases cited by iQor are similarly distinguishable. None of these cases involved a uniformly-applied compensation scheme like TimeQey, or evidence of institutional, company-wide knowledge of unpaid time. For instance, Seward v. Int’l Bus. Mach. Corp. involved allegations of pre-shift off-the-clock work. 2012 WL 860363, at *1



17



As explained in more detail below, both parties’ experts have assumed that a bona fide lunch period occurred on each workday, and have specifically excluded those periods from their damages analysis. 30
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(S.D.N.Y. Mar. 9, 2012). Decertification was granted because, unlike here, there were differences between the plaintiffs’ job duties, team functions and structures, managerial expectations, and experiences. Id. Similarly, in Davenport v. Charter Commc’ns, LLC, the plaintiffs sought payment for pre-and post-shift work logging into and out of their systems. 2017 WL 878029, at *1 (E.D. Mo. Mar. 6, 2017). They alleged that their supervisors instructed them to perform these activities “off-the-clock,” and that their scores would suffer if they did this work while clocked in. Id. at 3. The court decertified the action, finding that the plaintiffs had not shown sufficient evidence of a common policy, and that each plaintiff would need to testify about their particular experiences in order to show liability. Id. at *8-10. In Zulauf v. Amerisave Mortg. Corp., the employees at issue mostly performed their work from home. 911 F. Supp. 2d 1266, 1268 (N.D. Ga. 2012). They alleged that managers had an unofficial policy of requiring them to work, but not report, overtime hours. Id. The court decertified the action because the plaintiffs failed to show that the policy existed and, accordingly, could not show knowledge of unpaid time. Id. at 1275. Plaintiffs here do not claim that they were instructed to work unpaid overtime hours under an unwritten “off-the-clock” policy. To the contrary, Plaintiffs have shown substantial, common evidence that the TimeQey system was designed to—and did— systematically underpay Agents for compensable activities performed within the scheduled work day.



31
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2.



iQor Has No Credible Defense to Plaintiffs’ Claims Involving Log-in Time, Short Rest Breaks, and Other Short Increments of Unpaid Time



Notably, iQor has no credible decertification argument—or legal defense on the merits—for several components of Plaintiffs’ claims. This includes (1) time associated with Agents logging into and out of their systems, and (2) short rest breaks and unpaid “gaps” that are 20 minutes or less in duration. Compensation for such time does not require a “fact-intensive inquiry” as iQor contends, because this time is unquestionably compensable under the FLSA. a.



“Log-in,” “Log-Out,” and “Not Ready” Time is Compensable as a Matter of Law



Under TimeQey, an Agent’s “log-in” and “log-out” time was not paid during the bulk of the relevant time period. (See supra Factual Background, § III(C)(2).) And even when iQor began paying for log-in time in 2013, the first two minutes remained unpaid, with total paid log-in time capped at 15 minutes. (Id.) Additionally, any time between log-in and when the Agent first hit the “work” or “ready” button was coded in TimeQey as “not ready,” and was also unpaid. (Id.) iQor does not, and cannot, claim that this time is not compensable, or that any individual inquiry is required to determine iQor’s liability. (See Ex. 45, U.S. Dept. of Labor, Wage and Hour Div., Fact Sheet #64, “Call Centers under the Fair Labor Standards Act (FLSA)” (Rev. July 2008) (“[T]he first principal activity of the day for agents/specialists/representatives working in call centers includes starting the computer to
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download work instructions, computer applications, and work-related emails.”).) This time must be paid. b.



Unpaid “Break” and “Gap” Time of 20 Minutes or Less is Compensable as a Matter of Law



Plaintiffs are likewise entitled to payment for instances of unpaid time automatically labeled as “break” in the TimeQey data that are 20 minutes or less in length, along with unpaid “gaps” of the same duration. Federal law mandates that rest breaks of 20 minutes or less must be paid. Department of Labor regulations provide: Rest periods of short duration, running from 5 minutes to about 20 minutes, are common in industry. They promote the efficiency of the employee and are customarily paid for as working time. They must be counted as hours worked. Compensable time of rest periods may not be offset against other working time such as compensable waiting time or on-call time. 29 C.F.R. § 785.18.18 This Court has recognized that employees must be paid for breaks lasting 20 minutes or less. (Order, ECF No. 142 at 27.) Accordingly, to the extent that any time entries labeled “break” in the TimeQey records are 20 minutes or less in duration, they are compensable as a matter of law. As iQor concedes, the company’s “official” policy during the class period was to allow Agents to take as many rest breaks as they needed, for as long as necessary. (Br. at 3, ECF No. 350.) Although the reality was that Agents were prevented from taking numerous or extended rest breaks due to the strictures of the work environment, this in no 18



Courts have also interpreted DOL guidance as requiring payment for the first 20 minutes of rest breaks that extend beyond the 20 minute threshold, even if they are not authorized by the employer in advance. See Perez v. Am. Future Sys., 2015 WL 8973055, at *9-10 (E.D. Pa. Dec. 16, 2015); Lillehagen v. Alorica, Inc., 2014 WL 6989230, at *1011 (C.D. Cal. Dec. 10, 2014). 33
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way affects the compensability of this time. Because short rest breaks were allowed, they must be paid. See U.S. Dep’t of Labor, Wage and Hour Div., Op. Ltr., 1996 WL 1005233 (Dec. 2, 1996) (“If the employer decides to permit short breaks, however, the time is compensable hours worked.”). The same is true for “gaps” in the TimeQey records that are 20 or fewer minutes in duration. Even assuming (for the sake of argument) that no work was performed during these gap periods, there is no scenario under which this time should not be paid. Because federal law requires employers to pay for short rest breaks—when no job duties are being performed—iQor has no defense for failing to pay for these short gaps, regardless of what caused them. Hawkins v. Alorica, Inc., 287 F.R.D. 431, 442 (S.D. Ind. 2012) (“[W]hile Alorica has argued that the login/logout data does not reflect the reason for each logout, it has not presented any evidence indicating any scenarios that might exist where a CSR has logged off for less than twenty minutes and should not be paid.”). iQor’s arguments against the DOL’s longstanding rest break rules are unpersuasive. As an initial matter, the question of whether 29 C.F.R. § 785.18 establishes a bright-line rule on the compensability of short rest breaks is itself a common question that can be resolved on behalf of the entire collective, making decertification inappropriate. A decision in Plaintiffs’ favor results in liability as a matter of law on a substantial portion of Plaintiffs’ claims. In fact, according to Plaintiffs’ expert, Dr. Steward, breaks and gaps of 20 minutes or less account for approximately 47% of the unpaid time sought by the FLSA collective. (See Ex. 15, Steward Rpt. ¶ 37.)



34
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The DOL’s guidance on 29 C.F.R. § 785.18 is longstanding, and entitled to deference. See, e.g., Perez v. Am. Future Sys., 2015 WL 8973055, at *8 (E.D. Pa. Dec. 16, 2015) (“[C]ourts considering break periods of 20 minutes or less consistently find such breaks compensable in all types of working environments, relying on § 785.18 as a bright-line rule to do so.”); Lillehagen v. Alorica, Inc., 2014 WL 6989230 , at *5-11 (C.D. Cal. Dec. 10, 2014) (analyzing § 785.18 and other authority, and determining that all rest periods of short duration must be compensated); Hawkins v. Alorica, Inc., 287 F.R.D. 431, 442 (S.D. Ind. 2012) (certifying rest break claims and applying § 785.18 as a bright-line rule); see also U.S. Dept. of Labor, Wage and Hour Div., Fact Sheet #53, “The Health Care Industry and Hours Worked” (Rev. July 2009) (short rest breaks are compensable); See U.S. Dep’t of Labor, Wage and Hour Div., Op. Ltr., 1996 WL 1005233 (Dec. 2, 1996) (short breaks must be counted as hours worked when given). The recent Perez v. American Future Systems decision is instructive. See 2015 WL 8973055, at *4-10. There, the court addressed an illegal call-center rest break policy similar to the one here. Workers could take as many breaks as they desired, but that all breaks would be unpaid. Id. at 2. They were also required to log out any time they were not engaged in activities that their employer considered “work-related.” Id. In holding that the policies violated the FLSA, the court engaged in an extensive analysis of the deference that should be afforded to the DOL’s regulation on short rest breaks, 29 C.F.R. § 785.18. Id. at *4-10. The court found the DOL rule to be “longstanding and unchanging,” and consistently applied since its implementation in 1961, and held that §
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785.18 was entitled to “the most substantial deference permitted” under Skidmore v. Swift & Co., 323 U.S. 134 (1944). Id. at *6-7. No binding precedent holds to the contrary. None of the cases cited by iQor contain a reasoned analysis of the level of deference that should be given to § 785.18, let alone a definitive statement that it does not apply. The Eighth Circuit’s decision in Henson v. Pulaski Cty. Sheriff Dep’t, 6 F.3d 531 (8th Cir. 1993), repeatedly cited by iQor, does not address the compensability of short rest breaks. The court in Henson addressed meal periods, and the proper standard for when they must be paid. Id. at 53335. Notably, the bulk of iQor’s other cases also have nothing to do with the compensability of short rest breaks of 20 minutes or less. See Armour & Co. v. Wantock, 323 U.S. 126 (1944) (compensability of firefighter on-call time); Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 592 (1944) (time traveling to underground mines); Lopez v. Tyson Foods, Inc., 690 F.3d 869, 873 (8th Cir. 2012) (donning and doffing protective gear); Reimer v. Champion Healthcare Corp., 258 F.3d 720, 724 (8th Cir. 2001) (compensability of on-call time for nurses). Other cases cited by iQor are also distinguishable. In Marti v. Grey Eagle Distributors, Inc., 937 F. Supp. 845 (E.D. Mo. 1996), the district court considered the compensability of 30-minute breaks for night loaders at a beer distributor. Although the court ultimately found these longer breaks properly unpaid, the court explicitly cited § 785.18 and noted that “[t]he Secretary of Labor has recognized that breaks of short duration, five (5) to twenty (20) minutes, are generally viewed as ‘rest periods’ and are compensable.” Id. at 851. The district court’s decision in Spiteri v. AT&T Holdings, Inc., 36
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40 F. Supp. 3d 869 (E.D. Mich. 2014) is similarly inapposite. There, the court addressed § 785.18 in the context of FLSA retaliation and ADA accommodation claims where the employee contended that his employer violated the law by requiring him to make up his “accommodation break” time. See id. at 874-80. The district court’s unpublished decision in Benton v. Labels Direct, Inc., 2014 WL 4724696, at *6-8 (E.D. Mo. Sept. 23, 2014) contains no reasoned analysis of the DOL’s rule, holding in conclusory fashion that DOL regulations are “not controlling.” Id. at *7. Finally, even if this Court is inclined to entertain iQor’s claim that the compensability of short breaks depends on whether they are “predominantly for the benefit of the employer,” the issue is still amenable to class resolution since there is no dispute that iQor’s TimeQey system and the related rest break policies were uniformly designed, implemented, and applied to all collective class members. Any decision on whether these short breaks were primarily for iQor’s benefit will necessarily be the same for each class member, making decertification improper. III.



IQOR’S DEFENSES ARE COMMON TO ALL CLASS MEMBERS iQor’s argument that decertification is warranted in light of “individualized”



defenses to Plaintiffs’ claims is also wrong. Each of iQor’s defenses is applicable to the class as a whole, and can be litigated on a collective basis.
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First, iQor’s argument that it is not liable for unpaid time because Agents could seek “manual adjustments” is a defense that is common to the collective.19 (See Br. at 57, 27-33, ECF No. 350.) As set forth in detail above, an employer can be held liable for FLSA violations when the employer had actual or constructive knowledge that employees were performing compensable activities without pay. Second, the Court should likewise reject iQor’s argument that liability and damages cannot be proven class-wide because TimeQey and its “manual adjustment” process failed to accurately track all hours worked. (See Br. at 27-29, ECF No. 350.) iQor’s argument is inconsistent with the Supreme Court’s recent decision in Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016), explicitly affirming the use of classwide proof of liability and damages in cases where, as here, the employer has failed to keep accurate time records. Although Tyson Foods was decided in the context of predominance under Rule 23(b)(3), the action was also certified as a collective action under the FLSA, 29 U.S.C. § 216(b). Id. at 1045. The Supreme Court applied the same certification analysis to both the state and federal wage claims. Id. (“For purposes of this case then, if certification of respondents’ class action under the Federal Rules was proper, certification of the collective action was proper as well.”).



19



As explained above, iQor’s lack of “knowledge” defense does not apply to Plaintiffs’ claims involving unpaid time in increments of 20 minutes or less. Thus, iQor’s claims of “individualized inquiry” have no bearing on these components of Plaintiffs’ damages.
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In Tyson Foods, workers in a pork-processing plant brought an action to recover overtime pay for time spent putting on and removing their protective gear. Id. at 1043. Because Tyson failed to maintain accurate records of the hours at issue, the employees were forced to rely on representative evidence to prove their case at trial. Id. This evidence included employee testimony, video recordings of donning and doffing at the plant, and a study performed by an expert witness who analyzed how long various activities took based on observations of the workplace. Id. At the Supreme Court, Tyson challenged class certification, arguing that “personspecific inquiries into individual work time predominate over the common questions raised by [the workers’ claims], making class certification improper.” See id. at 1045-46. The company objected to the plaintiffs’ use of their expert’s statistical sample, and urged the Supreme Court to “announce a broad rule against the use in class actions of what the parties call representative evidence.” Id. at 1046. The Supreme Court declined, explicitly affirmed the use of representative proof, reasoning that whether and when representative evidence can be used to prove liability “will depend on the purpose for which the evidence is being introduced” and on “the elements of the underlying cause of action.” Id. Reaffirming its decades-old decision in Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680 (1946), the Court explained that where an employer fails to keep accurate records, employees may prove the amount and extent of their damages by “a just and reasonable inference.” Id. at 1047. The plaintiffs had appropriately “sought to introduce a representative sample to fill an evidentiary gap created by the employer’s failure to keep adequate records.” Id. 39
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Here, as in Tyson Foods, iQor’s records are inaccurate. The obligation to maintain accurate records of hours worked is on iQor, not the Agents. See 29 U.S.C. § 211(c); 29 C.F. R. § 516.6. Plaintiffs will show, through class-wide proof, that iQor not only failed to meet its obligation, but also improperly delegated this burden onto the Agents. See, e.g., Dole v. Solid Waste Serv., Inc., 733 F. Supp. 895, 924 (E.D. Pa. 1989) (“It is well settled that the employer bears the burden of keeping accurate wage and time records, and that the duty cannot be delegated to employees.”). For instance:  TimeQey automatically punched Agents out and coded the time as an unpaid “break” in the system—with no regard to whether the designation was accurate— if Agents stopped moving their computer mouse or typing for more than two minutes;  iQor admitted to not maintaining break request records even though such data would indicate the times at which Agents requested breaks during the workday, and the times for which they were approved. (Ex. 2, Shastri Dep. (30(b)(6)) 22:526:25 (confirming that iQor did not store break request data because it did not consider them to be “valuable transactional data”); see also Ex. 1, Argiropoulos Dep. (30(b)(6)) 208:3-209:24 (confirming that break request data would indicate wither TimeQey data coded as “break” was, in fact, a true break).);  The TimeQey system left “gaps” in the Agents’ time records for which no time was recorded resulting in unpaid wages;  iQor attempted to shift their time recording burden to the Agents to claw back socalled “non-core” time by submitting “manual adjustment” requests and proving that they were engaged in what the company narrowly viewed as “productive” activities; and  Agents were commonly discouraged from submitting manual adjustment requests, and were prohibited from requesting payment for certain times when their computer system went “idle” during the workday. (See supra Factual Background, § III(C)(1)-(3).)
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iQor’s purposeful failure to accurately track and pay for all hours worked within the scheduled workday means that Plaintiffs may prove the amount of unpaid hours by “a just and reasonable inference.” To fill the evidentiary gap that iQor created, Plaintiffs will present, among other proof, the expert opinion of Dwight Steward, Ph.D. (Ex. 15, Steward Rpt.) Dr. Steward analyzed the TimeQey and pay data for each of the class members and calculated the number of unpaid hours during the workday that were coded in TimeQey as “break,” “not ready,” “login,” or “logoff,” as well as any gaps for which no time was recorded. (Id. ¶¶ 8-35.) After offsetting unpaid lunch periods between 30 and 60 minutes, as well as any break time that iQor already paid, Dr. Steward’s analysis revealed hundreds of thousands of hours in unpaid time and millions of dollars in damages. (See Ex. 16, Steward Rebuttal Rpt., Tables 2, 5.) Indeed, the analysis of iQor’s own expert confirms that the company’s defense concerning manual adjustment offsets can be litigated class-wide. iQor retained its own damages expert, Paul White, Ph.D., who performed an analysis of the TimeQey and payroll data in order to estimate iQor’s liability to FLSA collective class. Significantly, Dr. White agrees with Plaintiffs’ expert, Dr. Steward, in most areas concerning the methodology for calculation of damages. (Ex. 47, White Rpt. at 6 (“There are substantial areas of agreement between my methodology and that of the plaintiffs’ expert.”); Ex. 46, White Dep. 36:11-14 (acknowledging that both experts’ methodology for identifying unpaid time is “very similar”).) One area upon which the parties’ experts disagree is the effect of manual adjustments. Dr. White, in keeping with iQor’s position, counted the manual adjustment 41
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hours that were granted during the statutory period.20 (White Decl. ¶ 6.) He contends that some of these adjustments should be counted as an offset to the hours that Plaintiffs seek to recover. (Ex. 48, White Rpt. (Rev. July 26, 2017) at 5-7.) Significantly, Dr. White does not contend that application of this “manual adjustment” defense necessitates an individualized inquiry. To the contrary, he proposed three alternative scenarios under which he mechanically and formulaically applied this defense to each class member, thereby reducing the damages that should be awarded to the FLSA collective as a whole. (Id. at 7.) Dr. White’s ability to apply iQor’s purported manual adjustment defense on a collective-wide basis is an additional factor that justifies denying iQor’s motion. Third, the Court should also reject iQor’s claim that an individualized inquiry is required for unpaid time between 20 and 30 minutes that, according to iQor, could either be an extended rest break or a short lunch period. (Br. at 21-23, ECF No. 350.) Again, iQor improperly seeks to hold Plaintiffs responsible for its own failure to keep accurate records. The TimeQey system undisputedly did not provide a way for Agents to indicate whether time away from their computer was idle time, a rest break, or a bona fide meal period. (See Ex. 7, Praznik Dep. 23:18-24:18.) To account for this aspect of iQor’s expansive recordkeeping problem, both parties experts—Dr. Steward and Dr. White—assumed that the longest daily activity between 30 and 60 minutes coded as “break” for each Agent was a bona fide, unpaid meal period. 20



Dr. White’s analysis in his Declaration was not submitted as part of his expert reports in the course of discovery. It should not be considered in the context of this motion, and Plaintiffs reserve the right to seek its exclusion at trial. Plaintiffs will also seek to exclude other components of Dr. White’s reports that are based on data not timely produced. 42
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Both parties’ experts excluded these entries from their analysis to ensure that the class member would not receive a windfall by obtaining back pay for non-compensable lunch breaks. (Ex. 15, Steward Rpt. ¶ 17 (“To estimate lunches taken during each work day, I assumed that the longest activity labeled ‘break’ that was between 30 minutes and one hour in duration was the lunch for the day.”); Ex. 47, White Rpt., Appx. B, “Uncompensated Time,” (“Identify meal breaks by selecting the Uncompensated Activity with the longest duration where the duration is greater than or equal to 30 minutes but less than 60 minutes[.]”).) To the extent that this analysis is not exact, it is a byproduct of iQor’s failure to maintain accurate time records, and does not negate Plaintiffs’ ability to prove on a collective basis the amount and extent of their damages by “a just and reasonable inference.” See Anderson, 328 U.S. at 687 (“[W]here the employer’s records are inaccurate or inadequate . . . the solution . . . is not to penalize the employee by denying him any recovery on the ground that he is unable to prove the precise extent of uncompensated work.”).21



21



In addition, iQor’s defense that periods over 20 minutes represent “extended” rest breaks has also been accounted for by Plaintiffs’ expert. (See Ex. 15, Steward Rpt. ¶ 31.) Courts have interpreted DOL guidance as requiring payment for the first 20 minutes of rest breaks that extend beyond the 20-minute threshold, even if they are not authorized by the employer in advance. See Perez v. Am. Future Sys., 2015 WL 8973055, at *9-10 (E.D. Pa. Dec. 16, 2015); Lillehagen v. Alorica, Inc., 2014 WL 6989230, at *10-11 (C.D. Cal. Dec. 10, 2014).
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Fourth, iQor’s arguments about “credibility issues” also fail.22 Credibility questions are matters for the factfinder, not individualized defenses. See Pendlebury v. Starbucks Coffee Co., 518 F. Supp. 2d 1345, 1362 (S.D. Fla. 2007) (“These contradictions are matters of credibility for the factfinder, not individualized defenses.”); accord Ahle v. Veracity Research Co., 738 F. Supp. 2d 896, 926 (D. Minn. 2010) (credibility questions were “not so significant as compared with the common issues as to render continued collective treatment unmanageable”). Any purported credibility issues can be addressed through the Plaintiffs who testify at trial. IV.



FAIRNESS AND PROCEDURAL CONSIDERATIONS WARRANT CONTINUED CERTIFICATION Fairness and procedural considerations also warrant continued certification of the



FLSA collective. As iQor acknowledges, the FLSA’s collective action mechanism serves the dual purpose of lowering litigation costs, and decreasing the burden on the courts 22



The “credibility issues” cited by iQor—involving just three out of over 3,500 class members—are somewhat puzzling. (See Br. at 29-31.) For instance, although iQor insinuates that Plaintiffs Jonathan Bell and Denise Duffie-McCants signed sworn interrogatories and then gave contradictory deposition testimony, both of these Plaintiffs submitted interrogatory responses after they were deposed. Indeed, in an attempt to make their written interrogatories as accurate as possible, both Plaintiffs cited their prior deposition testimony by page and line number. These responses are attached as Exhibits E and F to iQor’s brief. (See ECF No. 351-4.) Likewise, although iQor criticizes Plaintiffs’ conditional certification declarations as “boilerplate,” most of iQor’s own declarations follow the same standard structure, containing many near-identical statements about their iQor experiences and TimeQey. (See ECF No. 251-2 (iQor’s declarations).) Further, Agents worked in the same position, were paid in the same manner, and subject to the same unlawful timekeeping system, and are not required to come up with a creative or different way of detailing their shared experiences. See Noble v. Serco, Inc., 2009 WL 3154252, at *3 (E.D. Ky. Sept. 28, 2009) (“where the declarants have had similar experiences, it is not necessary that each of them come up with a creative way to state the same allegations”). 44
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through “efficient resolution in one proceeding of common issues of law and fact arising from the same alleged discriminatory activity.” Hoffmann-La Roche, Inc. v. Sperling, 493 U.S. 165, 170 (1989). Thus, at the decertification stage, “the Court must determine whether collective treatment of [the] action comports with the purposes of the FLSA by balancing the benefits of a reduction in the cost to individual plaintiffs, and any increased judicial utility that may result from the resolution of many claims in one proceeding, with the cost of any potential detriment to the defendant and the potential for judicial inefficiency that could stem from collective treatment.” Nerland v. Caribou Coffee Co., 564 F. Supp. 2d 1010, 1025 (D. Minn. 2007). From a procedural standpoint, a collective trial is the most efficient way to resolve the parties’ wage dispute. Plaintiffs do not assert claims for unpaid wages under different legal theories, or based on disparate conduct that varied at iQor’s various call centers. They commonly allege that the TimeQey system—which was uniformly applied to all class members and functioned in the same manner regardless of location—denied them overtime wages. The claims of Plaintiffs and the FLSA collective can be tried on a representative basis, with the same core of evidence establishing liability and damages, and refuting each of iQor’s class-wide defenses. Cruz, 2015 WL 6671334, at *18 (concluding that “the main issues in this case are susceptible to classwide resolution” and that “a collective action that could resolve the FLSA Plaintiffs’ claims in one proceeding will be a more efficient means of resolving those claims”). In contrast, if this case were decertified, over 3,500 individual workers would be forced to refile the same overtime claims against iQor in district courts across the 45
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country. This would be the antithesis of efficiency for the parties, as well as the court system. As iQor points out, Plaintiffs’ counsel have undertaken the task of refiling individual claims in several decertified collective actions and in their informed experience, this process only delays resolution of common claims, costing the parties and the courts significant resources in the process. The KFC matter, cited by iQor, provides a good example. There, under unique circumstances, the plaintiffs requested that their own FLSA collective action be decertified. Hundreds of cases were subsequently re-filed, only to have the defendant ask that they be consolidated and sent back to the same courthouse where the collective action had been initially filed. See In re: KFC Corp. Fair Labor Standards Act Litig., 530 F. Supp. 2d 1356, 1357 (U.S. Jud. Pan. Mult. Lit. 2008) (granting motion for transfer and consolidated pretrial proceedings of re-filed actions). The Prospect Mortgage case, also cited by iQor, is similarly instructive. There, the parties agreed to decertification, only to have the defendant move for MDL consolidation after hundreds of cases were re-filed in courts around the country. See In re: Prospect Mortg., LLC, Fair Labor Standards Act (FLSA) & Wage & Hour Litig., 987 F. Supp. 2d 1383 (U.S. Jud. Pan. Mult. Lit. 2013) (denying the defendant’s motion for consolidation). Decertifying an action only to have the individual claims re-filed and, very likely, subsequently re-consolidated is not an effective use of resources. Courts have refused to decertify when doing so would waste resources by litigating dozens of refiled cases. E.g., Monroe v. FTS USA, LLC, 860 F.3d 389, 405 (6th Cir. 2017) (maintaining certification where proceeding individually with many small, related claims would be too costly to be 46
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practical); Metcalfe v. Revention, Inc., 2012 WL 3930319, at *6 (S.D. Tex. 2012) (allowing the case to proceed as a collective action satisfies the fairness consideration and comports with the FLSA’s purpose); Falcon v. Starbucks Corp., 580 F. Supp. 2d 528, 541 (S.D. Tex. 2008) (“[I]t certainly would not be in the interest of judicial economy to require the claims to be adjudicated in 355 individual trials.”). As to fairness, iQor’s claim that a collective trial would infringe on its “right” to cross-examine each individual class member is also without merit. (See Br. at 29-31, 3334, ECF No. 350.) An employer has no absolute right to defend claims for unpaid wages on an individual basis. See, e.g., Monroe, 860 F.3d at 404 (no right to cross-examine each plaintiff on hours worked); Nerland, 564 F.Supp.2d at 1026 (right to defend claims individually must be balanced with the rights of the plaintiffs to have their day in court). In fact, a fundamental component of collective and class actions is that not all plaintiffs will testify at trial. See, e.g., Morgan v. Family Dollar Stores, Inc., 551 F.3d 1233, 1278– 79 (11th Cir. 2008) (explaining that Mt. Clemens and its progeny have confirmed a “general rule that not all employees have to testify” in collective actions). CONCLUSION For all of the reasons set forth herein, this Court should deny iQor’s motion for decertification.
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Dated: September 15, 2017



NICHOLS KASTER, PLLP /s/Robert L. Schug Rachhana T. Srey, MN Bar No. 340133 Robert L. Schug, MN Bar No. 387013 Carl F. Engstrom, MN Bar No. 396298 4600 IDS Center 80 South Eighth Street Minneapolis, MN 55402 Phone: (612) 256-3200 Fax: (612) 338-4878 [email protected] [email protected] [email protected] TESKE, MICKO, KATZ, KITZER & ROCHEL, PLLP Douglas L, Micko, MN Bar No. 299364 Vildan Teske, MN Bar No. 241404 Marisa C. Katz, MN Bar No. 389709 Brian T. Rochel, MN Bar No. 391497 222 South Ninth Street, Suite 4050 Minneapolis, MN 55402 Phone: (612) 746-1558 Fax: (651) 846-5339 [email protected] [email protected] [email protected] ATTORNEYS FOR PLAINTIFFS, THE PROPOSED RULE 23 CLASSES, AND THOSE SIMILARLY SITUATED
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