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The regulations do not specify the data required or the sources for such data. Both domestic and foreignsource data may be used and are of equal value. What matters is the degree of comparability and the quality of the data relating to the independent transactions.



on an acceptable transfer price. More detailed guidance on the use of these procedures has yet to be issued by the BIR. The regulations apply to sales of goods, provisions of services, financing arrangements, royalty agreements, cost-sharing arrangements, and so on, between related parties. The regulations define a related-party transaction as an arrangement in which one company participates, directly or indirectly, in the other company’s management, control, or capital. If the parties to a transaction are controlled, managed, or owned by a third person or entity, those parties are also considered to be related or associated. The concept of control pertains to any kind of control — direct or indirect — regardless of whether it is legally enforceable and however it is exercised. Notably, the thin capitalization rules in the old exposure draft are not included in the final regulations. Likewise, the originally proposed 30 percent ownership requirement to presume control has been dropped. However, the regulations clarify that if income and deductions are arbitrarily shifted between or among related enterprises, control is presumed. The regulations, which will take effect 15 days after their official publication, are not retroactive. Transactions entered into prior to the regulations’ effective date will continue to be governed by the rules in force at the time of the controlled transactions. For ongoing transactions under a single contract entered into before the regulations’ effective date (such as royalty agreements, contracts for services, and financing arrangements), there may be a split treatment whereby transactions conducted before the regulations will not be affected, but the payment of fees, interest, or royalties may have to be reviewed and adjusted for transactions taking place after the regulations enter into force.



Understandably, the determination of the arm’slength price is the easier part; persuading the BIR to accept and agree to it during examination is harder. The regulations therefore offer two alternatives to avoid transfer pricing disputes: advance pricing agreements and mutual agreement procedures (MAPs). An APA is an agreement with the BIR establishing in advance the transfer prices in future transactions. A MAP, on the other hand, is an agreement between or among states



It is important to note that the BIR requires contemporaneous documentation. That means that a transfer pricing study or documentation proving the arm’slength price must exist when the taxpayer develops or implements a related-party transaction. The taxpayer must be able to produce the evidence when the tax returns are prepared or when asked during investigation. That documentation does not have to be attached to the tax return upon filing. But as with the books of



Philippine Transfer Pricing Rules Put Companies on Notice by Benedicta Du-Baladad The importance of the long-awaited transfer pricing regulations (Revenue Regulations 2-2013) issued recently by the Philippine Bureau of Internal Revenue (BIR) cannot be overemphasized, especially now that the country has become an attractive destination for foreign investment. (Prior coverage.) The regulations provide a semblance of stability to the tax rules, an important consideration for investors considering whether to invest in the Philippines. For the government, the regs ensure collection of a fair share of the revenues generated in the country. The regulations adhere strictly to the arm’s-length rule, establishing uniform guidelines and prescribing methods established in the OECD guidelines for determining the arm’s-length price of a transaction. These include the comparable uncontrolled price, resale price, cost-plus, profit-split, and transactional net margin methods. As stated in the regulations, the BIR does not prefer a specific method; rather, it has adopted the best method rule, meaning the method that gives the most reliable measure of an arm’s-length price. Thus, the availability and quality of the data a company uses to prove the comparability of independent transactions is crucial.



TAX NOTES INTERNATIONAL



FEBRUARY 4, 2013 • 1



(C) Tax Analysts 2013. All rights reserved. Tax Analysts does not claim copyright in any public domain or third party content.



NEWS ANALYSIS



HIGHLIGHTS



Reprinted from Tax Notes Int’l, February 4, 2013, p. 409



2 • FEBRUARY 4, 2013



one year after the filing of the return. It is not yet clear whether transfer pricing audits will be conducted as separate, special audits or as part of the regular annual audits. ◆ ♦ Benedicta Du-Baladad is a managing partner and CEO with Du-Baladad and Associates (BDB Law) in Makati City, the Philippines.
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accounts, it must be kept by the taxpayer for at least three years, counted from the date the tax return is filed. Transfer pricing studies take time, and considering that this is the first time transfer pricing regulations have been implemented in the Philippines, they may be even more time-consuming. Therefore, taxpayers are advised to start making preparations early for the 2013 tax year, in time for the tax audit that normally comes
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