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IN THE HIGH COURT OF DELHI AT NEW DLEHI (EXTRAODINARY WRIT JURISDICTION) WRIT PETITION (CIVIL) NO. __ OF 2017 (IN THE MATTER OF A PUBLIC INTEREST LITIGATION) IN THE MATTER OF: ART OF LEARNING FOUNDATION (REGD.)



...PETITIONER



VERSUS …RESPONDENT



UNION OF INDIA URGENT APPLICATION The Registrar Delhi High Court New Delhi Sir,



Kindly treat the accompanying PIL as urgent. The grounds of urgency are: “URGENT RELIEF IS PRAYED FOR”



PETITIONER THROUGH UCOL ADVOCATES & CONSULTANTS 198, JOR BAGH NEW DELHI-110003 DATED: PLACE: NEW DELHI
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IN THE HIGH COURT OF DELHI AT NEW DLEHI (EXTRAODINARY WRIT JURISDICTION) WRIT PETITION (CIVIL) NO. __ OF 2017 (IN THE MATTER OF A PUBLIC INTEREST LITIGATION) IN THE MATTER OF: ART OF LEARNING FOUNDATION (REGD.)



...PETITIONER



VERSUS …RESPONDENT



UNION OF INDIA NOTICE OF MOTION Sir,



The enclosed petition is being filed on behalf of the Petitioners, and is likely to be listed on ____________or any date thereafter. Please take notice accordingly.



PETITIONER THROUGH UCOL ADVOCATES & CONSULTANTS 198, JOR BAGH NEW DELHI-110003 DATED: PLACE: NEW DELHI
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IN THE HIGH COURT OF DELHI AT NEW DLEHI (EXTRAODINARY WRIT JURISDICTION) WRIT PETITION (CIVIL) NO. __ OF 2017 (IN THE MATTER OF A PUBLIC INTEREST LITIGATION) IN THE MATTER OF: ART OF LEARNING FOUNDATION (REGD.)



...PETITIONER



VERSUS …RESPONDENT



UNION OF INDIA MEMO OF PARTIES ART OF LEARNING FOUNDATION (Regd.) D-141, OAKWOOD ESTATE, DLF PHASE II, AKSHEEM MARG WARD NO. 34, GURGAON



...PETITIONER



VERSUS UNION OF INDIA, MINISTRY OF LAW & JUSTICE THROUGH ITS SECRETARY SHASHTRI BHAWAN, NEW DELHI -110001



...RESPONDENT



PETITIONER THROUGH UCOL ADVOCATES & CONSULTANTS 198, JOR BAGH NEW DELHI-110003 DATED: PLACE: NEW DELHI
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IN THE HIGH COURT OF DELHI AT NEW DLEHI (EXTRAODINARY WRIT JURISDICTION) WRIT PETITION (CIVIL) NO. __ OF 2017 (IN THE MATTER OF A PUBLIC INTEREST LITIGATION)



IN THE MATTER OF: ART OF LEARNING FOUNDATION (Regd.) D-141, OAKWOOD ESTATE, DLF PHASE II, AKSHEEM MARG WARD NO. 34, GURGAON



...PETITIONER



VERSUS UNION OF INDIA MINISTRY OF LAW & JUSTICE THROUGH ITS SECRETARY SHASHTRI BHAWAN, NEW DELHI -110001



...RESPONDENT



PUBLIC INTEREST LITIGATION UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA SEEKING WRIT, ORDER OR DIRECTION OR A WRIT IN THE NATURE OF MANDAMUS OR SUCH OTHER WRIT AS MAY BE NECESSARY; DIRECTING THE RESPONDENTS TO ISSUE



GUIDELINES



FRAMEWORK



FOR



FOR



FORMULATING



RESOLUTION



OF



A



MATTERS



INVOLVING VISITATION, CUSTODY AND MAINTENACE ISSUES CONCERNING MINOR CHILDRENINCLUDING FRAMING TIMELINES FOR DECIDING SUCH CASES AND APPEALS ARISING THEREFROM AND ENFORCE THE



SAME



AT



ALL



FAMILY



DETERMINATION



OF



SUCH



APPOINTMENT



OF



A



SCRUTINIZATION



OF



COURTS



MATTERS



AND



COMMISSION



CUSTODY



AND



FOR FOR FOR



VISITATION



MATTERSPENDING ADJUDICATION AND TO SUBMIT A REPORT



FOR



REQUIRED



GUIDELINES



FOR
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APPROPRIATE DEALING



TIMELINES



WITH



SUCH



AND



APPROACH



MATTERS



FOR



KEEPING



IN



PERSPECTIVE THE NATURE OF SUCH CASES AND FOR FRAMING SUITABLE GUIDELINES FOR CONDUCT OF



PROCEEDINGSPROHIBITING



SLANDEROUS



ALLEGATIONS IN OPEN COURT AND/OR WITHIN THE HEARING OF MINOR CHILDREN OR THIRD PARTIES. SHOWETH: 1. The present Public Interest Litigation is not guided by self gain or for gain of any other person/ institution/ body and that there is no motive other than of public interest in filing the present petition.



2. That the facts in present petition are obtained from law commission reports, guidelines issued by state governments, newspaper reports and judgments from various courts, alongwith published articles from reliable sources.



3. That the present petition has been filed for all children who are faced with antagonizing situations in the courts due their parent’s irretrievable breakage of marriage. It is humbly submitted that these persons, not being privy to all the facts and lack the skill and expertise to do so to follow them up, are incapable of accessing the Courts themselves.



4. That through the present petition, the Ministry of Law and Justice shall be affected be the orders sought in the present petition. That no other persons/bodies/institutions are likely to be affected by the orders sought in the present petition. 5. ABOUT THE PETITIONER:
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The Petitioner, namely, “Art of Learning Foundation” is a duly registered Non-profit Government Organisation, registered under section 1 and 20 of the Societies Registration Act, 1860. The Art of Learning Foundation was set up in 2011 by professionals from training and experience from domain of education, finance and law. The primary objective of the charity is to improve the transaction of teaching learning in government and low-fee charging schools. The Petitioneris inter alia engaged in creating education modules based on its assessment of young children’s emotional, intellectual and psychological quotient, with the objective of facilitating



quality



education tools to various schools and helping the school managements understand the various aspects pertaining to growth of holistic perspective and emotional quotient of the minor children. Copy of Registration Certificate of Art of Learning Foundation is annexed herewith as Annexure P/1. The petitioner society has forayed into working with teachers of students (age group of 6 - 13 years), both normal children and those with cognitive, affective or behavioral challenges by identifying and programming for students with special needs in various parts of India and also in some very challenging settings such as rural Haryana, Punjab and peri-urban areas of Kashmir. Developing a complete eco-system of assessment and support within the school setting, petitioner designs and helps schools administer



screening/assessment



tools;



programming



plans



including Individualised Education Plans (IEPs) with specific interventions; and monitors progress of students. Petitioner uses 360-degree assessment tools including standardised tests such as Emotional



and



Social



Competence



Inventory,



checklists and self/teacher/friend/parent questionnaires.



observation
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Between 2012 and 2014, the Art of Learning Foundation made significant improvements in providing teaching resources, training school staff to use the resources for improved student outcomes, send volunteers and experts to work alongside the teachers in Ibex Colony Primary Government School in Leh(J & K). This school adoption was a result of understanding reached between the Art of Learning Foundation and the Ladakh Autonomous Hill Council. Between 2015-17, the Art of Learning Foundation rebuilt libraries in 2 schools in Srinagar after the ravaging floods of 2015. Phase 1 of this was accomplished in 2016 and Phase 2 is due for completion in 2017. On an ongoing basis, the Art of Learning Foundation has been rendering consultancy services pro bono to organizations working in the field of education of students with special needs, including sponsoring education of students. 6. That the Petitioner has not made representations to the authorities concerned for remedial actions. 7. PRESENT CONTEXT OF THE PETITIONER: During its various trainings and studies conducted in the schools, the Petitioner’s officers have come across various cases where children are found to be undergoing some form of adverse psychological state on account of either forced alienation from one of the parents or the ongoing custody/divorce battle between their parents. Often, this impacts their studies as an immediate effect,and overall cognitive development is hampered havinglongterm repercussion on his/her future and present ability to perform cognitive tasks and inability to form healthy relations with others and probably leading to a state of fixation. The ‘best interest of the child’ is



not paramount in each delayed court proceeding,
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exposingchildren to conflicts of their parents that sows seeds of anxiousness, distraught, hopeless, trust issues, dejection and worthlessness and children develop habitual depressive symptoms. The petitioner have also come across various studies and reports by child specialists on the impact of parent child alienation on various aspects of the child growth, some of which are given hereunder: A.



In 2002, researchers Rena Repetti, Shelley Taylor, and Teresa Seeman at University of California, Los Angeles looked at 47 studies that linked children’s experiences in risky family environments to later issues in adulthood. They found that those who grew up in homes with high levels of conflict had more physical health problems, emotional problems, and social problems later in life compared to control groups. As adults, they were more likely to report vascular and immune problems, depression and emotional reactivity, substance dependency, loneliness, and problems with intimacy.



B.



Not only the children, but it has also been observed by leading psychologist J.R.Dudley, that non-residential parents are particularly likely to experience negative effects of divorce. A pervasive problem is suffering caused by the feeling that they have lost their children, and feelings of inadequacy about their role as a parent (Dudley, 1991 Dudley, J.R. (1991). Increasing our understanding of divorced fathers who have infrequent contact with their children. Family Relations, 40, 279–285.)
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C.



That the Petitioners would like to refer bring to the notice of this Hon’ble Court, the “CHILD ACCESS & CUSTODY GUIDELINES & PARENTING PLAN”(Annexure P/2 ) draftedBy CHILD RIGHTS FOUNDATION NGO”, which have been informed to have been adopted in the State of Madhya Pradesh and circulated in the prominent states like Maharashtra and Himachal Pradesh. These guidelines have been dealt with in greater detail in subsequent paras of this petition.



D.



In particular, the Petitioner would like to refer to the Report No.257 on “Reforms in Guardianship and Custody Laws in India”



by



the



LAW



COMMISSION



OF



INDIA,



GOVERNMENT OF INDIA release way back in May 2015, wherein the commission inter alia emphasised on the following: “(i) strengthening the welfare principle in the Guardians and Wards Act, 1890 and emphasize its relevance in each aspect of guardianship and custody related decision-making; (ii) providing for equal legal status of both parents with respect to guardianship and custody; (iii) providing detailed guidelines to help decision-makers assess what custodial and guardianship arrangement serves the welfare of the child in specific situations; and (iv) providing for the option of awarding joint custody to both parents, in certain circumstances conducive to the welfare of the child.” A copy of the aforesaid report of the Law Commission of india is annexed herewith as Annexure P/3.



E.



In fact, the issue of recognition of child alienation and need for urgent steps has been hanging fire since 1980s. That the Petitioners are annexing (Annexure P/4 colly)a couple newspaper reports as well, which
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have highlighted the issue of syndrome and causative effects of child – parent alienation and court delays on the growth of the child and rights of a biological parent to have access to his/her own child. On 3rd Feburary, 2013, The Hindureported as follows: “As early as 1980 the Law Commission of India submitted a report to the Government of India advising it to amend the Guardians and Wards Act 1890, it suggested that Section 6 of the Act (vide supra) be amended so as ‘ to allow the mother the custody of a minor till it completes the age of 12 years’. In its infinite wisdom this was necessary to prevent the father from ‘using the child as a pawn for securing complete submission of his wife’. Fast forward to 2010 where the SC heard an applicant father who was denied visitation rights for a little more than three years, an order of the Supreme Court notwithstanding. In this case the Court opined that the petitioner’s rights stood ‘ completely frustrated’ and that the ‘ mind of the child has been influenced to such an extent that he has no affection/ respect for the applicant’ (13). It also minced no words in holding that the respondent had ‘wilfully and deliberately’ committed ‘ contempt of this court’. Women therefore are not above ‘using the child as a pawn’. It does therefore appear that when a marriage fails either party, male or female uses the child to browbeat the opposite partner into submission. In the emotional battle of parents the child is often held hostage by whosoever has physical custody. India urgently needs legislative and judicial action to prevent either parent from alienating the child from the estranged partner. An interim measure can always be that a parent who deliberately alienates the child from the other has his or her rights for custody weakened; the underlying assumption always being that it is never healthy for a child to be denied the love and guidance of a biological parent. It is also moot to point out that the absence of these measures inevitably strengthens inter- parental international child abduction since India is not a signatory to the United Nations Convention on the Rights of the Child.” 8. In the recent years, there has been a paradigm shift in the matrimonial cases and there has been an unfortunate in the
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number of divorce cases mostly impacting minor children who largely bear the brunt of the custody matters. Often the innocent are wrested away by one parent from the other and are used as tools of revenge, vindictiveness and vengeance by the parent having the custody and control over the children. It has been widely noticed that in matters of divorce involving custody issues, parents vendetta against each other curtails not only the healthy development of the children but also the sparring parents, who also undergo the extreme trauma whereby one parent wrests away the children from the physical access of the other parent and the other parent struggles &



yearns to get her



minimalistic visitation rights over own children, as a result of which not only the children but also the parents undergo long period of unwarranted distress and helplessness and anguish at not being able to access what is the most precious



thing in their life viz.



their children. Henceforth, it is the responsibility of the State to protect and assist families in fulfilling their essential role as nurturers of children. 9. In the backdrop of the aforesaid, the petitioners have moved the present petition, inter alia to bring to the kind attention of this Hon’ble Court: a. Absence of guidelines with regard to the matters involving custody, care and visitation rights of the minor children of litigating couples in NCT of Delhi (only the states such as Maharashtra and Himachal Pradesh have minimum applicable guidelines. b. Dichotomous & extremely variable orders being passed for identical situations on the basis of the personal perception
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and arbitrary discretion exercised by the individual judicial officers, c. Non cognizance of the lifelong adverse impact on the emotional quotient, stability and welfare of the children on account of alienation & separation from one of their parents on account of the inordinate delay in adjudication of the child custody and visitation petitions (both interim and final), thus necessitating a minimum mandatory period for adjudication of such applications. d. Urgent requirement of formulation of guidelines that shape the judicial officers’ approach rather than the current subjective approach adopted by the



courts



in



matters



involving



children. e. Need for guidelines for conduct of proceedings prohibiting slanderous allegations in the open court and/or within the hearing of minor children or third parties. f. Need for cognizance of the alienation undergone by the separated parent as well as his side of the extended family, who suffer great trauma on account of the separation. g. Urgent need for guidelines, which includes mandatory psychotherapy of the child and the psychologists



be



appointed under the Family Courts for due scrutiny and regular family counseling and which also may be assigned for the entire family that includes regular assessment of



the



parents and their behavior towards the child and other aspects of the care-



giving process as required for a nurturing



development of the child.



10. ARTICLE 39 (e) (f) OF THE CONSTITUTION OF INDIA :
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Article 39 (e) (f) of the Constitution of India casts a mandatory duty on the State to direct its policy in the manner that the minor children are not abused and they are given facilities, environment and opportunity to develop in the healthy manner and are protected with due regard their emotional and psychological growth and environment. Article 39 (f) of the Constitution of India, under Directive Principlesof State Policy, states as below; “1[(f) that children are given opportunities and facilities to develop in a healthy manner and in conditions of freedom and dignity and that childhood and youth are protected against exploitation and against moral and material abandonment.]”



Article 39(f) provides that children are given opportunities and facilities to develop in a healthy manner and in conditions of freedom and dignity and that childhood and youth are protected against



exploitation



and



against



moral



and



material



abandonment.Protectionagainst exploitation and moral and material abandonment of child and youth was one of the specific Directive Principles incorporated in the Constitution. Thus, the State has to endeavour to create an environment for the children that facilitates for children so that they develop in a healthy manner and in conditions of freedom and dignity, these are the minimum requirements which must exist in order to enable a person to develop and grow and the state shall not deprive a person of the enjoyment of these basic essentials. This casts a duty upon the State to ensure that the children are not harmed by the vindictive litigations between warring parents during or after
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divorce and that this does not hamper the overall development of the child 11. GUIDELINES IN OTHER STATES: That the Petitioners would also like to refer in this petition various guidelines, viz., “CHILD ACCESS & CUSTODY GUIDELINES & PARENTING PLAN By CHILD RIGHTS FOUNDATION NGO”, which have been informed to have been adopted in the State of Madhya Pradesh andcirculated in the prominent states like Maharashtra and Himachal Pradesh, and the Petitioners seek circulation



and



enforcement



ofsimilar



or



rather,



more



comprehensive mandatory guidelines with respect to the approach as well as timelines to be followed by the the judicial officers dealing with the matrimonial / divorce / maintenance/ child custody and visitation matters so that the vagaries of the personal sensitivity or lack of it, and/ or perspective of different judicial officers as well as the inordinate court delays do not impact psychological and emotional health of the minor children as well as their respective parents. The aforesaid guidelines have been annexed with the present petition, however, some of the points of relevance from the abovementioned guidelines framed and enforced in Maharashtra. Madhya Pradesh and Himachal Pradesh are being reproduced for better perusal of this Hon’ble Court;



a. INTERIM CHILD VISITATION GUIDELINES Immediately within one week from the date of service of summons or the first meeting with the counselor for mediation and conciliation parties shall draw up an interim visitation plan.
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The basic principles of the courts are to ensure that the child/children get(s) to spend equal or substantial and significant time to be showered with love and affection from both the parents irrespective of parent's conflict. Efforts should be made by parties and if necessary court should direct parties to mutually agree upon a visitation schedule to be drawn up along with the Marriage Counselor within a maximum period of 60 days. Pending, finalization of mutual final overnight visitation agreement, an interim access has to be worked out immediately. If the parties cannot agree on visitation, their first alternative is to mediate the conflict. Visitation is for the primary benefit of the child. Visitation should not be viewed as a privilege to be exercised at the whim of either parent, but as a responsibility that should be fulfilled as a necessary cause. The custodial parent is expected to provide access of each child at unscheduled times if requested and if to do so would not unreasonably disrupt prior planned activities of the child or the custodial parent. REINTRODUCTION OF ABSENT PARENT: The Guidelines assume that each parent has been a continuous presence in the children's lives. In the event that a parent has had limited or no contact with his or her children and wishes to be reintroduced into the children's lives, it is up to the parents to agree on the means by which this is to be accomplished. If the parents are unable to agree, the first alternative shall be to mediate the conflict. If mediation is unsuccessful, it shall be the responsibility of the Court to adopt a schedule to ease the reintroduction. b. FINAL CHILD VISITATION GUIDELINES CUSTODY ORDER OF THE HON'BLE COURT.



PENDING



8. GENERAL PROVISIONS The parent with primary custody (parent who is having custody of child sincebirth and is taking care of the day to day and hour to hour need of the child) shallbe referred to herein as the custodial parent, and the other parent shall bereferred to as the Non-custodial parent. 9. ACCESS VISITATION SCHEDULE: This visitation schedule has been approved by the Hon’ble Bombay High Courtas a model visitation schedule. Parties to any order entered before the effectivedate of these guidelines may agree in writing to the provisions herein; otherwise,such parties shall continue to comply with the old order unless a modification ofthe order is entered by the court. i. If the parties cannot agree on visitation, their first alternative is to mediate theconflict. Even if mediation does not work then the court can pass an appropriateorder in terms of the visitation schedule for parties to comply. Special reasonsmay exist to alter this visitation schedule such as:
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age of the child, health, specialcare needs, etc. ii. Within a period of not more than 60 days parties shall draw up and finalize afinal schedule of visitation as per chapter 3 below. iii. On the visitation schedule being drawn and agreed upon between thecustodial and the non-custodial parent the counselor shall have the same dulyexecuted by the parties and the same shall be placed on record for the approvalof the Hon'ble court. Parties shall comply with the agreement in full and anyviolation shall give rise to cause of action to the aggrieved party to seekappropriate directions from the court. A. The no-contact or limitation-of-contact provisions of any domestic violencecase, injunction case, juvenile case, or criminal case supersede anycontact provisions set forth in these guidelines. That is, the no-contact orlimitation-of-contact provisions of any domestic violence case, injunctioncase, juvenile case, or criminal case should be followed as set forth by the judge in that case. It may be necessary to seek a modification of theno-contact or limitation-of-contact provisions in order to facilitate visitation. B. The term “local” shall apply to parties residing within 200 driving Kilometers ofeach other. C. The term “nonlocal” shall apply to parties not residing within 200 drivingKilometers of each other. 20.FLEXIBILITY AND THE BEST INTERESTS OF THE CHILD: The parents mayagree to change this schedule to meet the needs of their child. The parents areencouraged to put such changes in writing. If the parents do not agree tovisitation schedule changes, they must adhere to these guidelines, or a parent inviolation may be held in contempt of court. 21.SHIFT OF CUSTODY: FOR REASONS OF CHILD ALIENATION / TUTORING /MIND POINSONING / BRAINWASHING / PARENTAL ALIENATIONSYNDROME : In the event it is observed or alleged by concrete substantiveevidence or material placed on record enumerating instances as listed below thecourt shall proceed to seriously entertain and decide that the custody of the childbe shifted from the custodial parent to the non-custodial parents on their beingconclusive evidence to substantiate either any one or more of the following :A custodial parent who unjustifiably punishes her divorcing or divorced Non-Custodial parent by: i. Attempting to alienate their mutual child(ren) from the NonCustodial parent. ii. Any act, deed done or caused to be done by the custodial parent which maylead to the infringement of the right of the non-custodial parent's visitation. iii. Involving others in malicious actions against the Non-
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Custodial parent. iv. Engaging in excessive litigation. v. The custodial parent specifically attempts to deny herchild(ren)regularuninterrupted visitation with the NonCustodial parent. vi. Uninhibited telephone access to the Non-Custodial parent. vii. Obstructs or causes any obstruction in the Non Custodial parentsparticipation in the child(ren)'s school life and extracurricular activities. viii.The pattern is pervasive and includes malicious acts towards the Non-Custodial parent including: ix. Lying to the children x. Lying to others xi. Violations of law Or Making False Complaints xii. The disorder is not specifically due to another mental disorder although aseparate mental disorder may coexist. c. PSYCHIATRIC AND PSYCHOLOGICAL EVALUATION OF PARENTS AND THE CHILD. Under Section 12 of the Family Courts Act, 1984, the Court is empowered to secure the services of medical experts; however, the family Court rarely uses the same. The scope of Section 12 envisages: For settling a problem the Judge of the Family Court cannot merely take his own personal decision. Under this section, he has to rely and consult an expert as while deciding the dispute between husband and wife, the fate and future of innocent children, if there are any, has to be kept in mind. The Judge therefore will have to act as all in one. If either or both litigants are quarrelsome, the altercations definitely lead to litigation on various grounds and the children will be the worst sufferers. In such cases the opinion of medical and welfare experts will be of much use. Should it not be mandatory for the family Court either on an application by one of the litigant or the court suomoto while exercising its discretion to conduct a psychiatric / psychological evaluation of both the parents including the child in order to ensure that custody is given to the emotionally and mentally fit parent, thus ensuring welfare of the child. In fact Supreme Court has come down heavily for not using the services of medical experts by the lower courts as provided under sec 75e of CPC. (Ref: Sharda versus Dharampal (2003) 4 SCC 493)) A common practice followed in US courts while deciding child custody by conducting Psychological evaluation tests such as MMPI, Rorschach ink
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blot test etc., which reveals any litigant suffering from any mental/personality disorder, drug abuse, alcoholic, manipulative, tendency to speak lies, tendency to abuse/physical attack towards spouse etc.



12. INORDINATE



COURT



DELAYS,



APATHY



&



PERSONAL



PREJUDICES OF THE JUDICIAL OFFICERS ; PRESSURE ON THE CHILDREN TO KEEP ONE PARENT APPEASED



The petitioners submit that the judicial officers vary in terms of their apathy and sensitivity to such issues regarding visitation and custody of the children of the litigating parents and/ or towards the parents who have been separated from their children and are rendered helpless in the face of the inordinate court delays, whims and fancies of the presiding officers to decide the fate of their access to their children who they have given birth to.and become victims of the subjective nature of the trail/ proceeding before the judicial officers that are based on unsubstantiated allegations made by one parent on the character of the other. The judicial officers must deal matters of such sensitivity with caution and to ensure this, court must adhere to a strict guideline formulated by experts on child psychology and jurists. The Court must follow an established frame of guidelines that do not let the judicial officer to fall prey of orchestrated drama of either party. The judicial officer must adhere to a set of rules and guidelines, which uphold the best interest of the child and parents while determining and evaluating matters of custody and parental access to children.



Referring to Carla Gannon v. ShabazFarukhAllarakhia, Bombay High Court, Criminal Writ Petition No. 509 of 2009, where the court had held that for determining the final decree, the child’s welfare
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was the supreme consideration, irrespective of the rights and wrongs that the parents contend.



On account of the court delays, with the passage of time, a child starts accepting the fact that he/she shall be under the exclusive care and custody of one parent and can understand the lack of control of the other parent. This leads to a child feeling distant from the separated parent and also feels the obligation to keep the parent under whose the custody the child is placed, to be appeased at all times as the child finally accepts the hard reality of having to live with the parent under whose custody he has already been placed. Accordingly the child, while being under the supervision of the other parent during visitation, is compelled to refuse to meet the other parent even if the child would want to, the psychological basis and background behind such refusal is not understood nor is an attempt to made to understand by the courts, who often give remarks whereby accepting the parent to perform as parents who would attract the children naturally to themselves. This kind of apathetical and insensitive attitude of the judicial officers is often perceived and there are no guidelines to ensure that a child, whose separated parent being given the separated visitation rights and custody, is adequately counseled and is removed from the fear factor of displeasing the parent under whose control and custody he and she may be under.



Visitation rights have been defined by the Supreme Court in Roxann Sharma v. Arun Sharma as “a non-custodial parents or grandparent's Court ordered privilege of spending time with a child
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or grandchild who is living with another person, usually the custodial parent.” In Prabhat Kumar v. Himalini( MANU/DE/0016/201) the Court held that the welfare of the child is determined by the benefit of care and affection the minor would receive in granting rights to family members of the both sides of the family.. Here, the Court upheld the order for interim visitation for the father and his relatives, due to a reinforced relationship between the child and father on account of regular visits ordered by the guardianship Judge. The number of months/ years taken by the court in deciding visitation and custody issues bring about a situation whereby the child also reconcile to stay with the parent who has infact committed the wrong of wresting the child away from the other parent and giving a false/negative feedback to the child. The child, in such a situation starts to believe the various negative feedback given to the children by the parent under whose custody the child is. This often results in the child having a poor opinion of the other parent character, ability to look after the children and often think of the other parent as if the other parent has abandoned the child and grows up with the certain sadness, emotional distress and a feeling of abandonment during his formative years. Furthermore there is an urgent and immediate need for the mandatory guidelines for the judicial officers deciding the issue of custody, visitation and maintenance especially with regard to minor children, in the light of the extreme and inordinate delays which take place whereby the justice is dispensed with on the basis of the individual perception of each judicial officers and against the backdrop of helpless pleading, traumatized parents, who are often
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tutored by their lawyers to put up a very pitiable condition before the judicial officer so as to be able to apiece to the sensibilities of the judge rather than the proceedings being based on a set of guidelines which should give a limited alternatives for the judicial officers to comply with while deciding such cases. The decisions pending of all these matters should be subjected to strict timelines and the appeals arising out of this order should also be made subject to equally strict timelines so that the matter does not drag on for years and make the situation un-retrievable for the parent who have been already deprived and have been suffering on account of the children being taken away from his custody without his / her permission.



13. JOINT PARENTING AND/OR EXTENSIVE VISITATION RIGHTS



That there are numerous studies establishing the sanctity of both parents in a child’s life and parental involvement as critical to the children’s wellbeing.



A child needs both parents for a holistic,



happy development. . All children deserve a complete home with father and mother both around to look after and provide for their needs. The adult parents need to adjust to the requirements of their child and not vice versa. It is the responsibility of the parents towards their minor child; what they owe to her/him, having brought the child to this world. That research favors joint parenting. Research is replete with case studies which suggest that a joint parenting is what is most ideal for a child and grave psychological harm is inflicted upon a child whose parents separate, especially during early childhood. That most parents can successfully learn to minimize conflict when they’re
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motivated to do so, and shared parenting provides incentive as this keeps the parents focused on their children’s needs and enhances the parents atonement to their children’s needs. In KM Vinaya v. B Srinivas, (MFA No. 1729/ 2011, Karnataka High Court, Judgment dated Sept. 13, 2013) a division bench ruled that both parents are entitled to get custody “for the sustainable growth of the minor child.” Joint custody was effected in the following manner: • The minor child was directed to be with the father from 1 January to 30 June and with the mother from 1 July to 31 December of every year. • The parents were directed to share equally the education and other expenditures of the child. • Each parent was given visitation rights on Saturdays and Sundays when the child was living with the other parent. • The child was to be allowed to use telephone or video conferencing with each parent while living with the other.



That it has been critically indicated in Minnesota Statute (No. 518.17) that children generally fare better when parents share custody, and shared parenting can be beneficial for



the



development of the child and the parents, However, the court shall use a rebuttable presumption that joint legal custody or joint physical custody is not in the best interests of the child if domestic abuse, as defined under statutes, has occurred between the parents. The court to determine the nature and context of he domestic abuse and the implications of the abuse for parenting and foe the child’s safety, well-being and developmental needs. Disagreement alone over whether to grant sole or joint custody does not constitute an inability of parents to cooperate in the
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rearing of their child. For the purpose of evaluating the best interest of the child, the court must consider and evaluate all relevant factors, including, the willingness and ability of parents to cooperate in the rearing of their child; to maximize sharing information and minimize exposure of the child to parental conflict; and to utilize methods for resolving disputes regarding any major decision concerning the life of the child. Copy of Minnesota Statute (No. 518.17) is annexed herewith as Annexure P/5. Furthermore while there have been numerous judgements by the apex court as well as this Hon'ble Court on the parameters to be kept in consideration while deciding the cases of visitation and custody of minor children, however these are mostly not followed by the judicial officers, who inspite of various parameters existing may not permit to a parent in a given case depending on their perception of their parent and/or the behavior of the parent in the court vis-avis judicial officers. In GauravNagpal v. SumedhaNagpal, Supemer Court has



held in



para 47; “47.In partial modification of the order passed by the District Judge and the High Court, we direct that the visitation rights shall be in the following terms: (1) During long holidays/vacations covering more than two weeks the child will be allowed to be in the company of the father for a period of seven days. (2) The period shall be fixed by the father after due intimation to the mother who shall permit the child to go with the father for the aforesaid period. (3) For twice every month preferably on Saturday or Sunday or a festival day, mother shall allow the child to visit the father from morning to evening. Father shall take the child and leave him back at the mother's place on such days.”
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That in light of the above, the judicial officers are not bound down by any strict guidelines to decide the custody and visitation matters and a number of years passed by which time the child has already suffered a severe psychological and emotional impact.



14. FEELING OF ALIENATION BETWEEN A CHILD AND PARENT



Yet another issue taking such cases involving custody and visitation rights over the minor children are the fact that the passage of time a child start feeling distant from the separated parent and also feels the obligation to keep the parent under whose the custody the child is placed to be a pieced at all time as the child finally accepts the hard reality of having to live with the parent under whose custody he has already been placed. Accordingly the child, while being under the supervision of the other parent during visitation is compelled to refuse to meet the other parent even if the child would want to, the psychological basis and background behind such refusal is not understood nor is an attempt to made to understand by the courts, who often give remarks whereby accepting the parent to perform as parents who would attract the children naturally to themselves. This kind of apathetical and insensitive attitude of the judicial officers is often perceived and there are no guidelines to ensure that a child, whose separated parent being given the separated visitation rights and custody, is adequately counseled and is removed from the fear factor of displeasing the parent under whose control and custody he and she may be under.
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In Tushar Vishnu v. ArchanaTusharUbale (W.P. No. 5402 of 2015), Bombay High Court had categorically held in para 20 of the judgment that; “20. It is necessary to buttress that the word used is "parenting plan" and not "custody plan". Custody is a narrow term and parenting is a wider terminology which implies joint responsibility. Hence, it does not only 15 / 20 wp.5403.2015(R).doc contemplate physical handing of the child 50% to one parent and the other 50% to the other parent. A parenting plan must therefore take into account the "parental responsibility" as opposed to "parental rights" which are not statutorily granted”. Parental alienation is defined as a child’s unreasonable rejection of one parent due to the influence of the other parent combined with the child’s own contributions (Kelly & Johnston, 2001; Kelly, J.G., & Johnston, J.R. (2001). The alienated child: A reformulation of parental alienation syndrome. Family Court Review, 39(3), 249266).



The petitioner submits that besides the issue of timely grant of custody and visitation right to the separated parents another issue which needs to be addressed is the right of a parent to look after his/ her minor child instead of the child being held in custody by the grandparents of either of the parties. There are numerous cases where the minor children after the demise of one of the parents, the grandparents of the child, (who are the parents of the deceased parent) are often seen to take away and retain the control of the minor children and the parent who is still alive is left for fighting for custody and visitation battles. There are no clear guidelines on such cases whereby as a natural perspective the care and welfare of the child is expected to be best met by being with the parent who is still alive unless the said parents herself/ himself permits the custody of the child to their grandparents. Besides this there may
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be several other situations where the grandparents and other relatives of the child from one side may not be given access to the child by the parent holding the control over the child. This is specially so where one of the parents is no more whereby leaving the relatives from the other side with no link and communication for the minor children with whom they have lot of affection.



15. NON-IMPLEMENTATION OF LAW COMMISSION REPORT NO. 257 ONREFORMS IN GUARDIANSHIP AND CUSTODY LAWS IN INDIA Problems in court decisions are compounded by inconsistencies in the law. For instance, the Hindu Minority and Guardianship Act, 1956, regards the welfare of the child as being of paramount consideration, but the Guardians and Wards Act, 1890, contains no such provision. Similarly, the 1956 law does not treat the mother on an equal footing with the father as the natural guardian of her child. Further, custody battles are among the most fiercely fought in courts, because there is no agreement or understanding about what constitutes the welfare of the child. As a result, it is impossible to ensure that the interests of the child are actually protected. The legal framework also contains no guidelines about the manner and process by which custody issues should be handled. That



the



Law



Commission



Report



No.



257



is



pending



implementation since 2015, however, the Respondents 1 & 2 have not haven any action to effectuate the report. The Commission has strongly recommended reforms in the Hindu Minority and Guardianship Act, 1956 and Guardians and Wards Act, 1890 as an
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attempt to emphasize the “welfare of the child” as the paramount consideration in adjudication custody and guardianship matters.



GLIMPSE OF BILLS PROPOSED BY THE LAW COMMISSION AS A READY RECKNOR FOR THE HON’BLE COURT;



a. Welfare principle: The draft law strengthens the welfare principle in the Guardians and Wards Act, 1890, with a continuous emphasis on its relevance in each aspect of guardianship and custody related decision-making b. Abolition of preference: The draft law removes the preference for the father as the natural guardian under Hindu law, and both parents are granted equal legal status with respect to guardianship and custody. c. Joint custody: The draft law empowers courts to award joint custody to both parents in circumstances conducive to the welfare of the child, or award sole custody to one parent with visitation rights to the other. d. Mediation: Parties to a custody matter must ordinarily consider expert-led and time-bound mediation, which can not only promote better outcomes for parents and children, but also reduce the strain on the overburdened court system. e. Child support: The draft law empowers courts to fix an amount specifically for child support, to meet basic living expenses of the child. Financial resources of parents, and the standard of living of the child must be considered when fixing such amounts. Child support must continue till the child turns 18, but may be extended till 25; or longer, in case of a child with mental or physical disability.
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f. Guidelines: The draft law includes detailed guidelines to help courts, parents and other stakeholders arrive at the best arrangement to serve the welfare of the child. The guidelines introduce several new concepts in this regard, including parenting plans, grand parenting time, visitation rights, and relocation of parents. They also elaborate the position on related aspects such as determining the intelligent preference of a child, access to records of the child, and mediation.



Accordingly, this report of the Law Commission reviews the current laws dealing with custody and guardianship, and recommends legislative amendments to the Guardians and Wards Act, 1890 and the



Hindu



Minority



and



Guardianship



Act,



1956.



These



amendments are necessary in order to bring these laws in tune with modern social considerations. Major amendments are recommended to the Guardians and Wards Act, 1890, by introducing a new chapter on custody and visitation arrangements. The Commission believes that the Guardians and Wards Act, 1890, being a secular law, will be relevant for all custody proceedings, besides any personal laws that may apply. The



Government



has



conveniently



neglected



the



abovementioned recommendations by the Law Commission. This lack of implementation and casual approach of the Government is causing harm to the children and their parents and increases injustice in matters of such serious nature. This can lead to a growth of a society that is rusted from within due to unhealthy development of individuals, which will impact the overall growth of the country. This is also contrary to the duty of
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the state rested through the Directive Principles of State Policy, guaranteed in the Constitution of India. 16. INDIA



AS



SIGNATORY



TO



THE



UNITED



NATIONAL



CONVENTION OF RIGHTS OF CHILD (UNCRC) India is a signatory to the UNCRC (United National Convention of Rights of Child) has agreed to undertake the obligation of convention, however the same are not being complied with by the government in letter and spirit and direction may be issued to the Government being the Department Of Women and Child Welfare Department, (Respondent) for bringing out suitable legislation and/or guidelines for dealing with the situations concerning the visitation custody of the minor children. According to the United Nations Convention on the Rights of the Child (Article 3), “in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.” The Convention directs the State Parties to ensure that “both parents have common responsibilities for the upbringing and development of the child’ (Article 18). The Convention provides under Article 9 that a child should be separated from his or her parents if there is “abuse or neglect of the child by the parents, or where the parents are living separately and a decision must be made as to the child’s place of residence.” The Committee on the Rights of the Child (Committee on the Rights of the Child, General Comment No. 14 on the Right of the Child to Have His or Her Best Interests Taken as a Primary Consideration



WWW.LIVELAW.IN



(art. 3, para. 1), U.N. Doc. CRC/C/GC/14 (May 29, 2013)) has provided additional guidance regarding the best interest standard in its General Comment 14. In Civil Rights Vigilance Committee SLSRC College of Law v. Union of India and others, the Karnataka High Court observed that; ‘The position before English courts is something of a compromise between the two methods. There can be no doubt that they regard customary international law as part of the law of the land for they take “judicial notice” of it; that is to say they assume that the court knows the law and does require it to be proved by calling expert evidence, as in cases involving foreign and external systems of law. The court regard any relevant rule of customary international law as being incorporated in to the domestic law.”



17. TUG OF WAR BETWEEN THE PARENTS & PSYCHOLOGICAL IMPACT ON CHILDREN:



That in three-Judge Bench of the Supreme Court of India had categorically held in Rosy Jacob v. Jacob A. Chakramakkal (1973 AIR 2090, para 15) that: “... The children are not mere chattels: nor are they mere playthings for their parents. Absolute right of parents over the destinies and the lives of their children has, in the modern changed social conditions, yielded to the considerations of their welfare as human beings so that they may grow up in a normal balanced manner to be useful members of the society and the guardian court in case of a dispute between the mother and the father, is expected to strike a just and proper balance between the requirements of welfare of the minor children and the rights of their respective parents over them.”



It is submitted that the harassment caused to a child while being pulled by each parent for the satisfaction of their personal ego & angst against another, brings about a harassment which acutely hampers a child’s development especially when separated from any
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one of the



primary care-givers, viz., mother and father, and this



also impacts the mental well-being of the deprived parents of the minors and other associated family members of the child who are emotionally attached to the child and sincerely care for the wellbeing of the child. 18. PSYCHOLOGICAL PRESSURE ON MINOR CHILDREN TO KEEP THE PRIMARY CAREGIVER PARENT APPEASED: That the innocent minor children of the warring couples, are severely impacted by having to live and a piece of parents in whose custody and care they have been placed under and understand the need to conceal their inclination to meet their other parent even if they wish to have the access to the other parent. This creates an immense and psychological pressure and amounts to an extreme abuse on the child who, at a later stage of his life may not grow up as a well rounded child and such children are often seen to be seen personality disorder and adjustment disorder which may impair their own relationship later on in life. Studies have shown that younger children are more dependent on, and more needy of continuous, reliable care from a primary caregiver (Allison & Furstenberg, 1989 Allison, P.D., & Furstenberg, F.F. Jnr. (1989). How marital dissolution affects children: Variations by age and sex. Developmental Psychology, 25,540–549.). Some research has shown that the limited understanding of pre-school children leaves them more vulnerable to the effects of parental conflict and family disruption (Hetherington, E.M., &Clingempeel, W.G., (1992). Coping with marital transitions. Monographs of the Society for Research in Child Development. (Serial No. 227), 57, 1– 229)
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19. WELFARE OF THE CHILD BEING PARAMOUNT In Halsbury’s Laws of England (4th Edn.,Vol. 13), the law pertaining to the custody and maintenance of children has been succinctly stated in the following terms: “Principles as to custody and upbringing of minors. Where in any proceedings before any court, the custody or upbringing of a minor is in question, the court, in deciding that question, must regard the welfare of the minor as the first and paramount consideration, and must not take into consideration whether from any other pointof view the claim of the father in respect of such custody or upbringing is superior to that of the mother, or the claim of the mother is superior to that of the father. In relation to the custody or upbringing of a minor, a mother has the same rights and authority as the law allows to a father, and the rights and authority of mother and father are equal and are exercisable by either without the other."



20. CUSTODY GIVEN TO GRANDPARENTS OVER ALIVE PARENTS The issue of timely grant of custody and visitation right to the separated parents another issue which needs to be addressed is the right of a parent to look after his/ her minor child instead of the child being held in custody by the grandparents of either of the parties. There are numerous cases where the minor children after the demise of one of the parents, the grandparents of the child, (who are the parents of the deceased parent) are often seen to take away and retain the control of the minor children and the parent who is still alive is left for fighting for custody and visitation battles. There are no clear guidelines on such cases whereby as a natural perspective the care and welfare of the child is expected to be best met by being with the parent who is still alive unless the said parents herself/ himself permits the custody of the child to their grandparents. Besides this there may be several other situation where the grandparents and other relatives of the child from one
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side may not be given access to the child by the parent holding the control over the child. This is specially so where one of the parents is no more whereby leaving the relatives from the other side with no link and communication for the minor children with whom they have lot of affection. As per section 6 of the Hindu Minority and Guardianship Act, 1956, the father and after him the mother can only the guardian of the child and visa-versa. It is only when the father and mother are dead or not available then another person may, showing how it will be in the welfare of the child, claim to be child’s guardian and accept the responsibilities and the duties which would otherwise be of the child’s parents without any such application and without making out a case for being appointed guardian, none can claim simplicitor custody, or access or visitation rights. In Nirali Mehta v. SurendrakumarSurana&Anr, (W.P. No. 345 of 2013) , Bombay High Court held; “14. The welfare of the child does not imply that any stranger can be given the custody and access rights. Of course, in a family set up it would be in the interest of the child to see his own roots. The child, however, is not a chattel. His access has not to be taken and given from person to person depending upon the whatever rights they claim even if the person, claiming such access is not even a person who can be his / her guardian. Indeed, there is no law which grants any such right to any person. The only aspect of guardianship is to claim legal, lawful, parental responsibility. It is when a person claims to be responsible as guardian and shows the he / she alone is a fit and person to be appointed guardian that he / she may be appointed guardian of the child pursuant to which he / she may get the custody and access of the child depending upon the welfare of the child. A person who has not the inherent right to be appointed guardian cannot claim the right to custody and access. In fact, no one can claim to be guardian of any child when the child has a natural guardian present and able to act as such”.
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21. NEED TO PROHIBIT PUBLIC/OPEN SLANDER & MALICIOUS ALLEGATIONS IN OPEN COURT BY ONE PARENT AGAINST ANOTHER The petitioner submits that in the matrimonial/ custody related matters there are often allegations made on the character of the other parent by one parent and his lawyers in the open scrutiny of the minor children, other litigants, various lawyers present, court staff and the learned presiding officer himself. Nothing is done the parent being malign is expected to take the verbal assault on his or her character (often the victim is the mother) and such baseless defamatory kind of allegation made in the open court are suffered without any defense by the victim parent. These are egregious violations of the Article 21 of the Constitution of India that includes right to life with human dignity and decency. The baseless allegations and unfounded insinuations amidst public court hearing cause grievous loss of reputation and status and results in societal shame to the person against whom such allegations are made in open court which go beyond the pleadings of the proceedings. That inKiranBedi& Ors vs Committee Of Inquiry &Anr (1989 AIR 714), theSupreme Court of India has categorically upheld the judgmentof D.F. Marion v. Davis, 55 American Law Reports, page 171, where it was held: "The right to the enjoyment of a private reputation, assailed by malicious slander is of ancient origin, and is necessary to human society. A goodreputation is anelement of personal security, and is protected by theConstitution equally with the right to the enjoyment of life, liberty, and property.
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Thus, the State has a duty to protect the fundamental right of the citizens to live with dignity and full enjoyment of a reputation. That practices in the court which malign the reputation of any person must be deprecated by the judicial officers and a serious view must be taken on such allegations which are being made in the open court and in case there are any such material which may provide substance to the allegation, then the same may be permitted only after a formal application and the proceedings to be held with regard to such aspect prejudicing the character casting aspersion on one of the parents, should only be made during in-camera proceedings accompanied with pleadings alongwith evidence to substantiate the allegations made by one party against another that fully satisfies the court and not otherwise. In all the matrimonial and custody matters are the baseless and malicious allegations made openly in the court about the character of the other person without even having any basis for making the same. Often the women litigant bear the brunt of victimized in the open court at the hands of the lawyers that go beyond the pleadings and fall under open scrutiny of the other litigants court staff and other lawyers without even having any opportunity to defend herself and raise an objection to the malicious defamation being openly carried out by the court by the other party and his / her lawyers. In the matrimonial/ custody related matters there are often allegations made on the character of the other parent by one parent and his lawyers in the open scrutiny of the other litigants, various lawyers present, court staff and the learned presiding officer himself. Nothing is done the parent being malign is expected to
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take the verbal assault on his or her character (often the victim is the mother) and such baseless defamatory kind of allegation made in the open court are suffered without any defense by the victim parent. Such practices in the court must be deprecated by the judicial officers and a serious view must be taken on such allegations which are being made in the open court and in case there are any such material which may provide substance to the allegation, then the same may be permitted only after a formal application and the proceedings to be held with regard to such aspect prejudicing the character casting aspersion on one of the parents, should only be during in camera proceedings and not otherwise. 18.



That the present petition has not been filed in any other court for the same relief prayed for. PRAYER



In the light of the aforesaid the Petitioner humbly prays to this Hon'ble Court to : a. Scrutinize the recommendations of the Report No. 257 formulated by the Law Commission of India in May 2015 and to give suitable directions to implement the same in its present form or with variations as may be deemed suitable, expeditiously, and in the interim, to issue interim and urgent directions to bring relief for lakhs of impacted children and their parents who may be suffering from the syndrome of child alienation.



Alternatively,



appoint



another



commission,



if



necessary,



comprising of a mix of established social workers, judicial retired member of judiciary, (preferably the women judges) and involving various inputs from various NGOs, organization, to scrutinize the
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various issues matters plugging the matters involving child custody and visitation rights and various other aspects such as delay in disposal of matters concerning children such as maintenance custody and visitation. The commission may be called upon to submit a report to this Hon'ble Court with regard to the current status of all such cases pending before the family Courts within the time restricted period.



Alternatively, the district judges may be called upon to submit their reports to this Hon'ble Court with regard to the pendencies of child custody their visitation and the delays, the overall natural of reliefs being granted and/or withheld by the judicial officers of the various family court under each of the courts functioning in National Capital of territory of Delhi.



b. Formulate minimum mandatory guidelines for the judicial officers to follow while dealing with all matters involving minor children viz visitation,



custody



and



maintenance,



whereby



minimum



timeline/cap for deciding the cases, applications therein and appeals arising therefrom be decided.



c. Direct mandatory sensitization workshops for all the judicial members dealing with the matrimonial matters and also circulate guidelines for selection of judges who can be assigned the responsibility of dealing with the matrimonial matters which involves special sensitization and understanding of the human psychological and emotional milieu.



d. Direct appointment of protection/monitoring officers/ counselors who may be nominated on the request of any one of the parents so that the concerns of the negative impact on the child on account of
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any objection or issue being raised by the parent may be addressed by the counselor



e. Circulate guidelines regarding the conduct of court proceedings by the parties, the counsels, as well as the judicial officers where the issues of the character of one of the parents is being maligned and slanderous allegations are being made against one parent.



f. Give appropriate direction to the Respondent to frame guidelines for appointment of suitable counselor/ protection officers, to ensure that a child who is placed under the care and custody under one of the parents is not adversely impacted by the personal vendetta and venetian of the other parent and/or one side of the family and/or any kind of social, physical and emotional violence and abuse.



g. Issue urgent and immediate direction to all the family courts of National Capital of territory of Delhi to dispose off all the matters relating to visitation and custody petitions pending before them within a period of two months and to decide the main custody petition within a period of not more than six months by making the family court fast track courts.



h. Any other order that this Hon'ble Court may deem fit and proper may also be passed



AND FOR THIS ACT OF KINDNESS THE PETITIONER SHALL ALWAYS PRAY PETITIONER THROUGH
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UCOL ADVOCATES & CONSULTANTS 198, JOR BAGH NEW DELHI-110003 DATED: PLACE: NEW DELHI
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IN THE HIGH COURT OF DELHI AT NEW DLEHI (EXTRAODINARY WRIT JURISDICTION) WRIT PETITION (CIVIL) NO. __ OF 2017 (IN THE MATTER OF A PUBLIC INTEREST LITIGATION)



IN THE MATTER OF: ART OF LEARNING FOUNDATION (REGD.)



...PETITIONER



VERSUS …RESPONDENTS



UNION OF INDIA & ORS. AFFIDAVIT



I, Kaadambari Puri, D/o Dr. D.P. Singh & Mrs. UshaDahiya, W/o Sacchin Puri, aged 44 years, R/o 198, JorBagh, New Delhi-110003, Secretary of the Art of Living Foundation (Society registered under Section 1& 20 of the Societies Registration Act) do hereby solemnly affirm and declare as under : 1. The present petition has been filed by me, as the Secretary on behalf of the society having its registered office at D-141, Oakwood Estate, DLF Phase Ii, Aksheem Marg, Ward No. 34, Gurgaon , through the authority vested upon the Secretary by way of the duly registered Memorandum of Association of the society and that the Secretary has been authorised to institute and sign this present petition as per the terms of the Memorandum of Association of the Society. 2. I have filed the present petition as a Public Interest Litigation. 3. I have gone through the Delhi High Court (public Interest Litigation) Rules, 2010 and do hereby affirm that the present Public Interest Litigation is in conformity thereof. 4. Petitioner has no personal interest in the litigation and neither myself nor anybody in whom I am/petitioner is interested would in
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any manner benefit from the relief sought in the present litigation save as members of the General Public. This petition is not guided by self gain or gain of any person, institution, body and there is no motive other than of public interest in filing this petition. 5. I have done whatsoever inquiry/investigation which was in my power to do, to collect all data/material which was available and which was relevant for this court to entertain the present petition. I further confirm that I have not concealed in. the present petition any data/material/information which may have enabled this court to form an opinion whether to entertain this petition or not and/or whether to grant any relief or not.



DEPONENT VERIFICATION Verified at New Delhi on __ day of July 2017, that the contents of the aforesaid affidavit are true and correct to my knowledge and nothing has been concealed therefrom.



DEPONENT
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IN THE HIGH COURT OF DELHI AT NEW DLEHI (EXTRAODINARY WRIT JURISDICTION) WRIT PETITION (CIVIL) NO. __ OF 2017 (IN THE MATTER OF A PUBLIC INTEREST LITIGATION) IN THE MATTER OF: ART OF LEARNING FOUNDATION (REGD.)



...PETITIONER



VERSUS …RESPONDENT



UNION OF INDIA



LIST OF DATES AND EVENT



2013 In fact, the issue of recognition of child alienation and need for urgent steps has been hanging fire since 1980s.



That the



Petitioners are annexing (Annexure P/4 colly)a couple newspaper reports as well, which have highlighted the issue of syndrome and causative effects of child – parent alienation and court delays on the growth of the child and rights of a biological parent to have access to his/her own child. On 3rd Feburary, 2013, The Hindu reported as follows: “As early as 1980 the Law Commission of India submitted a report to the Government of India advising it to amend the Guardians and Wards Act 1890, it suggested that Section 6 of the Act (vide supra) be amended so as ‘ to allow the mother the custody of a minor till it completes the age of 12 years’. In its infinite wisdom this was necessary to prevent the father from ‘using the child as a pawn for securing complete submission of his wife’. Fast forward to 2010 where the SC heard an applicant father who was denied visitation rights for a little more than three years, an order of the Supreme Court notwithstanding. In this case the Court opined that the petitioner’s rights stood ‘ completely frustrated’ and that the ‘ mind of the child has been influenced to such an extent that he has no affection/ respect for the applicant’ (13). It also minced no
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words in holding that the respondent had ‘wilfully and deliberately’ committed ‘ contempt of this court’. Women therefore are not above ‘using the child as a pawn’. It does therefore appear that when a marriage fails either party, male or female uses the child to browbeat the opposite partner into submission. In the emotional battle of parents the child is often held hostage by whosoever has physical custody. India urgently needs legislative and judicial action to prevent either parent from alienating the child from the estranged partner. An interim measure can always be that a parent who deliberately alienates the child from the other has his or her rights for custody weakened; the underlying assumption always being that it is never healthy for a child to be denied the love and guidance of a biological parent. It is also moot to point out that the absence of these measures inevitably strengthens inter- parental international child abduction since India is not a signatory to the United Nations Convention on the Rights of the Child.” 2014 That the Petitioners would like to refer bring to the notice of this Hon’ble Court, the “CHILD ACCESS & CUSTODY GUIDELINES & PARENTING PLAN”(Annexure P/2 ) draftedBy CHILD RIGHTS FOUNDATION NGO”, which have been informed to have been adopted in the State of Madhya Pradesh and circulated in the prominent states like Maharashtra and Himachal Pradesh. These guidelines have been dealt with in greater detail in subsequent paras of this petition. 2015 In particular, the Petitioner would like to refer to the Report No.257 on “Reforms in Guardianship and Custody Laws in India” by the LAW COMMISSION OF INDIA, GOVERNMENT OF INDIA release way back in May 2015, wherein the commission inter alia emphasised on the following: “(i) strengthening the welfare principle in the Guardians and Wards Act, 1890 and emphasize its relevance in each aspect of guardianship and custody related decision-making; (ii) providing for equal legal status of both parents with respect to guardianship and custody; (iii) providing detailed guidelines to help decision-makers assess what custodial and guardianship arrangement serves the welfare of the child in specific situations; and (iv) providing for the option of awarding joint custody to
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both parents, in certain circumstances conducive to the welfare of the child.”



A copy of the aforesaid report of the Law Commission of india is annexed herewith as Annexure P/3.
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