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HIGH COURT OF AUSTRALIA Mason C.J., Brennan, Toohey, Gaudron and McHugh JJ.



PLENTY v. DILLON (1991) 171 CLR 635 7 March 1991



Trespass Trespass—Access to premises for service of summons—Whether common law right to enter—Statute permitting service of summons personally or by leaving at usual place of abode or business—Whether implied power to enter—Damages—Justices Act 1921-1975 (S.A.), s.27.



Decisions MASON C.J., BRENNAN AND TOOHEY JJ. Mr Plenty is the owner and occupier of a small farm at Napperby near Port Pirie, South Australia. He and Mrs Plenty are the parents of a girl who, at the time of the events giving rise to the present litigation, was aged 14 years. An allegation was made in July 1978 that the child had committed an offence and, pursuant to ss.8 and 15 of the Juvenile Courts Act 1971-1975 (S.A.), a complaint was laid against the child alleging that she was in need of care and control. That is the procedure which the Juvenile Courts Act prescribes for dealing with a child against whom an allegation of an offence is made. When such a complaint is laid a justice is authorized to issue a summons to the child to appear before a Juvenile Court: s.61. A justice issued a summons to the child to appear. The service of that summons was governed by s.27 of the Justices Act 1921-1975 (S.A.). Section 27 (as it then stood) provided: " Subject to the provisions of this or any other enactment specially applicable to the particular case, any summons or notice required or authorized by this Act to be served upon any person may be served upon such person by - (a) delivering the same to him personally; or (b) leaving the same for him at his last or most usual place of abode or of business with some other person, apparently an inmate thereof or employed thereat, and apparently not less than sixteen years of age: Provided that any court or justice before whom the matter comes may refuse to act upon any non-personal service as aforesaid, and may require the summons or notice to be re-served, if it or he is of opinion that there is a reasonable probability - I. that the summons or notice has not come to the knowledge of the person so served; and



II. that such person would have complied with or acted upon such summons or notice if it had come to his knowledge." 2. On 6 and 31 October 1978 the police attempted to serve the summons on the child. On the latter occasion the police effected non-personal service of the summons by leaving it with her father. The child did not appear. Instead of ordering reservice of the summons, the magistrate ordered that a fresh summons be issued. In addition, notices were issued to Mr and Mrs Plenty, pursuant to s.29 of the Juvenile Courts Act, ordering them to attend at the hearing of the complaint against their child. 3. Constable Dillon, accompanied by Constable Will, went to Mr Plenty's farm in order to serve the fresh summons either personally on the child or, by non-personal service, on the father. Their entry onto the farm for this purpose was the occasion of an alleged trespass for which Mr Plenty brought the present action. He joined as defendants Constables Dillon and Will, their senior officer and the State of South Australia. It is unnecessary to trace the full history of the matter except to say that, in the view taken of the facts by a majority of the Full Court of the Supreme Court of South Australia, Mr Plenty had expressly revoked any implied consent given to any police constable to enter upon his farm in order to serve the summons or any other document relating to the matter concerning his child. The appeal to the Full Court proceeded on that footing and the defendants were content to argue the present appeal on the same footing. Thus the issue for determination is simply whether a police officer who is charged with the duty of serving a summons is authorized, without the consent of the person in possession or entitled to possession of land and without any implied leave or licence, to go upon the land in order to serve the summons. 4. The starting point is the judgment of Lord Camden L.C.J. in Entick v. Carrington (1765) 19 St Tr 1029, at p 1066: "By the laws of England, every invasion of private property, be it ever so minute, is a trespass. No man can set his foot upon my ground without my licence, but he is liable to an action, though the damage be nothing ... If he admits the fact, he is bound to shew by way of justification, that some positive law has empowered or excused him." And see Great Central Railway Co. v. Bates (1921) 3 KB 578, at p 582 ; Morris v. Beardmore (1981) AC 446, at p 464 . The principle applies to entry by persons purporting to act with the authority of the Crown as well as to entry by other persons. As Lord Denning M.R. said in Southam v. Smout (1964) 1 QB 308, at p 320, adopting a quotation from the Earl of Chatham: "'The poorest man may in his cottage bid defiance to all the forces of the Crown. It may be frail - its roof may shake - the wind may blow through it - the storm may enter - the rain may enter - but the King of England cannot enter - all his force dares not cross the threshold of the ruined tenement.' So be it - unless he has justification by law." And in Halliday v. Nevill (1984) 155 CLR 1, Brennan J. said (at p 10 ): "The principle applies alike to officers of government and to private persons. A police officer who enters or remains on private property without the leave and licence of the person in possession or entitled to possession commits a trespass and acts outside the course of his duty unless his entering or remaining on the premises is authorized or excused by law." 5. The proposition that any person who "set(s) his foot upon my ground without my licence ... is liable to an action" in trespass is qualified by exceptions both at common law and by statute. The first ground relied on to authorize or excuse the entry of Constables Dillon and Will on Mr Plenty's farm on the occasion of the attempted service of the fresh summons was the common law rule known as the third rule in Semayne's Case (1604) 5 Co Rep 91a, at p 91b ( 77 ER 194, at p 195 ) which reads: " In all cases when the King is party, the sheriff (if the doors be not open) may break the party's house, either to arrest him, or to do other execution of the (King)'s process, if otherwise he cannot enter. But before he breaks it, he ought to signify the cause of his



coming, and to make request to open doors". 6. The scope of the third rule in Semayne's Case is stated in Tomlins' Law-Dictionary, 4th ed. (1835), vol.I, tit. Execution, III. 3: "It is laid down as a general rule in our books, that the sheriff, in executing any judicial writ, cannot break open the door of a dwelling-house; this privilege, which the law allows to a man's habitation, arises from the great regard the law has to every man's safety and quiet, and therefore protects them from the inconveniences which must necessarily attend an unlimited power in the sheriff and his officers in this respect; hence, every man's house is called his castle. 5 Co 91: 3 Inst 162: Moor, 668: Yelv. 28: Cro Eliz 908: Dalt Shar 350. Yet in favour of executions, which are the life of the law, and especially in cases of great necessity, or where the safety of the king and commonwealth are concerned, this general case has the following exceptions: 1st. That whenever the process is at the suit of the king, the sheriff or his officer may, after request to have the door opened, and refusal, break and enter the house to do execution, either on the party's goods, or take his body, as the case shall be. 5 Co 91 b." The third rule in Semayne's Case provides justification for more than a mere entry onto land; in terms it relates to breaking into a dwelling-house. The justification afforded by the rule is needed only when the alleged trespass is of that kind: see, for example, Penton v. Brown (1664) 1 Keb 698 ( 83 ER 193 ); Southam v. Smout, at p 321 et seq. Of course, justification for breaking into a dwelling is justification for entering on the land on which the dwelling stands. However, the third rule in Semayne's Case affords justification for an entry, whether by breaking into a dwelling-house or not, only when the purpose of the person making the entry is either "to arrest ... or to do other execution of the (King)'s process". It is not suggested that the defendant police officers proposed to arrest Mr Plenty's daughter. They had no authority to do so. The magistrate had power to issue a warrant for her arrest (Juvenile Courts Act, s.61(2)), but he did not do so. So the question is whether the police officers were engaged in "execution of the (King)'s process". 7. The cases draw a distinction between execution of the King's process and the execution of process sued out for a litigant's private benefit. The distinction is based on the difference between the public interest which is served by execution of the King's process and the private interest which is served by execution of other process: Burdett v. Abbot (1811) 14 East 1, at p 162 ( 104 ER 501, at p 563 ); Harvey v. Harvey (1884) 26 ChD 644 . It is by no means clear that proceedings under ss.8 and 15 of the Juvenile Courts Act are proceedings "when the King is party" (cf. Munday v. Gill (1930) 44 CLR 38, at p 86 ; John L Pty. Ltd. v. Attorney-General (N.S.W.) (1987) 163 CLR 508, at pp 518-519, 523-524, 540 ) but, assuming that the public interest in such proceedings makes "the King ... party" for the purposes of the third rule in Semayne's Case, the question remains whether the service of a summons pursuant to s.27 of the Justices Act is an "execution of the (King)'s process"? There is a surprising dearth of authority on this question. 8. The present case is not concerned with the application of the third rule in Semayne's Case to an arrest without warrant on a criminal charge (a problem addressed in Lippl v. Haines (1989) 18 NSWLR 620 ; and see Dinan v. Brereton (1960) SASR 101, at p 105 ), nor with its application to the execution of a justice's warrant authorizing either arrest or search and seizure (a problem addressed in Launock v. Brown (1819) 2 B and Ald 592 ( 106 ER 482 )), nor with its application to the carrying into effect of a court's judgment, order or warrant. It is concerned only with the application of the third rule in Semayne's Case to the service of a summons. It would be surprising to find that the third rule does apply to the service of a summons, for that would mean that the defendants in this case were authorized not only to go onto Mr Plenty's farm but, if need be, after demand for entry, to break down the door of his home to effect service on his daughter. We do not think that so invasive an operation can be attributed to the third rule. We take the third rule's reference to execution of process to relate to the enforcement of process which is coercive in nature, that is, to the execution of process against person or property. That is how the rule was understood in Tomlins' Law-Dictionary: "to do execution, either on the party's goods, or take his body, as the case shall be". The service of a summons is not an execution of process of that nature. 9. A summons to appear before a court of summary jurisdiction to answer an information or complaint does not itself compel a defendant to appear. Its primary purpose is to ensure that natural justice is



accorded to a defendant by giving the defendant notice of the subject of the complaint and an opportunity to be heard. Service of a summons, unlike the execution of a warrant of arrest, does not coerce a defendant to appear, though a failure to appear in answer to the summons may lead to the issue of a warrant (see Jervis' Act - the Summary Jurisdiction Act 1848 (U.K.) (11 and 12 Vict. c.43). The essential nature of a summons as the means of according natural justice has been established by long practice. In Reg. v. Simpson (1716) 10 Mod 378 ( 88 ER 771), when the validity of summary convictions was challenged on the ground that the defendant was not present, Lord Parker C.J., speaking for the Court of King's Bench, said (at pp 378-379 (pp 771-772)): " The great objection against these convictions is, that the justices of the peace have no authority to proceed against the party, and convict him of the offence in his absence. As to this matter we are all of opinion, that the conviction is a good conviction, though taken in the absence of the party. And here it is to be observed, that the statute does not give the justices any particular direction, or prescribe any particular form to be observed in the convictions before them; all that the statute requires is, that this conviction be 'by oath of one credible witness.' So that the justices are not obliged to the observance of any rules, unless those of natural justice, which all men are bound to observe. One of those rules I readily own is, that the offender should be heard before he be condemned. But this rule must admit of this limitation, viz. unless the party refuse to appear. For as it would be unjust not to require the justices to summon the party, and give him notice to appear and make his defence, so to require more from the justices, would be to put it in the power of the offender to elude justice, and render his conviction impossible, by wilfully absenting himself." Thus Blackstone wrote (Commentaries on the Laws of England, (1769), Bk IV, Ch 20, pp 279-280): " The process of these summary convictions, it must be owned, is extremely speedy. Though the courts of common law have thrown in one check upon them, by making it necessary to summon the party accused before he is condemned. This is now held to be an indispensable requisite (Salk 181 2 Lord Raym 1405): though the justices long struggled the point; forgetting that rule of natural reason expressed by Seneca, 'Qui statuit aliquid, parte inaudita altera, Aequom licet statuerit, haud aequus suit.' A rule, to which all municipal laws, that are founded on the principles of justice, have strictly conformed: the Roman law requiring a citation at the least; and our own common law never suffering any fact (either civil or criminal) to be tried, till it has previously compelled an appearance by the party concerned. After this summons, the magistrate, in summary proceedings, may go on to examine one or more witnesses, as the statute may require, upon oath; and then make his conviction of the offender, in writing: upon which he usually issues his warrant, either to apprehend the offender, in case corporal punishment is to be inflicted on him; or else to levy the penalty incurred, by distress and sale of his goods." In Burn's Justice of the Peace, 30th ed. (1869), vol.I, p 1126, the author states: "It was before (the Summary Jurisdiction Act 1848) absolutely requisite in all cases, unless where the legislature has in express terms dispensed therewith, that the defendant should be summoned, in order that he may have an opportunity of being heard and making his defence. (R. v. Allington, 2 Stra 678; R. v. Benn, 6 TR 198; R. v. Commins, 8 D and R 344; Child v. Capel, 2 C and J 579, per Bayley, B.; R. v. Hall, 6 D and R 84; R. v. Justices of Stafford, 5 N and M 94; 1 H and W 328; Painter v. Liverpool Gas Company, 3 A and E 433; R. v. Martyr, 13 East, 56; 11 Co Rep 99.) This is but natural justice, and if a magistrate should proceed against a person without summoning or hearing him, he would be guilty of a misdemeanour, punishable either by information or indictment. (R. v. Allington, 2 Stra 678; R. v. Venables, 2 Ld Raym 1406; 2 Stra 630; R. v. Constable, 7 D and R 663.)" Stephen's Commentaries on the Laws of England, 8th ed. (1880), vol.IV, ch.XI, pp 330-331, stated the effect of the Summary Jurisdiction Act as follows: " Where a written information has been laid before any justice of the peace for any county or place in England or Wales, of any offence committed within his jurisdiction, and made



punishable on summary conviction, - he is to issue his summons to the party charged, requiring him to appear and answer the charge: and, if the summons be disobeyed, he may then issue a warrant to apprehend him, and bring him before the court". In Blake v. Beech (1876) 1 Ex D 320, at p 330, Field J. said: "The office of a summons is to inform the party to be charged of the offence which he has to meet, and when he has to meet it, and to require his attendance; and the current of modern authority is to shew that if parties are before a magistrate who has jurisdiction as to time and place, no summons or information is necessary". (See also Paley on Summary Convictions, 9th ed. (1926), p 212.) The coercive nature of a warrant of arrest has long been contrasted with the non-coercive nature of a summons. Burn, The Justice of the Peace, and Parish Officer, 17th ed. (1793), vol.IV, p 285, comments: "In other cases, where it is left discretionary in the justices, it seemeth most agreeable to the mildness of our laws to put the party to no more inconvenience than needs must; and therefore where the case will bear it, a summons seems more apposite than a compulsory process." In Munday v. Gill, Dixon J. (at p 86) distinguished trial on indictment from summary proceedings by pointing, inter alia, to the bringing of the prisoner to the bar of the court "in his own proper person" to stand trial on indictment while, in summary proceedings, "the defendant is given a sufficient opportunity to appear which (unless he be in custody because it is considered that he will abscond) he may exercise or not at his choice, and, whether he avails himself or not of his right to be present, he is dealt with by those assigned to keep the peace, who judge both law and fact." The service of a summons is not the execution of coercive process against either person or property. As Lord Goddard C.J. said in R. v. Holsworthy Justices; Ex parte Edwards (1952) 1 All ER 411, at p 412 : "Serving a summons is not an 'execution under the process of any court of justice'; it is simply the commencement of process." Common law authority tends against the proposition that the third rule in Semayne's Case applies to service of a summons on premises entry onto which has been forbidden by the person in possession and entitled to possession thereof. It follows that the common law gave no authority to Constables Dillon and Will to go onto Mr Plenty's farm in an attempt to serve the fresh summons on Mr Plenty's daughter. 10. Next, it is submitted that the statutory power to serve a summons, either personally or non-personally, carries with it the right to make such entry on land as is necessary to effect service. This argument, which had the support of the courts below, would construe the statute as conferring a right to enter private premises without consent even though the person in possession has no connection with the matter to which the summons relates. Some statutes which confer a power to arrest have not been construed as carrying a right to enter on private property (see per Lord Keith of Kinkel in Clowser v. Chaplin (1981) 1 WLR 837, at p 842; (1981) 2 All ER 267, at p 270) although, in other cases, a statutory power of arrest has been held to carry a qualified right to enter: see Eccles v. Bourque ( 1975) 2 SCR 739; (1974) 50 DLR (3d) 753; Halliday v. Nevill, at pp 15-16. But a statute which confers a power to arrest is of a different order from a statute which prescribes the manner of service of a summons and which confers no power on a person to do a thing that that person is not free to do at common law. Section 27 of the Justices Act is merely facultative, giving to the process-server an option as to the manner of service. It confers no relevant power. The option of personal or non-personal service for which s.27 provides relates simply to the sufficiency of the giving of notice to a defendant after which the justices may proceed to hear and determine the matter in the exercise of their jurisdiction. In truth, the provisions of s.27 do nothing to create an implication that a process-server availing himself of either of the options acquires a power to enter upon private land without the leave or licence of the person in possession or entitled to possession thereof. 11. The grounds advanced by the defendants to justify their entry fail. Their entry was wrongful, and the plaintiff is entitled to judgment and an award of some damages. The vicarious liability of the third and fourth defendants was not argued and that question may require further consideration. At first instance,



Mohr J. said that, even if a trespass had occurred, the trespass was "of such a trifling nature as not to found (sic) in damages." But this is an action in trespass not in case and the plaintiff is entitled to some damages in vindication of his right to exclude the defendants from his farm. As the subject of damages was not argued before us, it will be necessary to remit the assessment of damages to the Supreme Court. Similarly, the question of vicarious liability should be remitted. Although the plaintiff ultimately succeeds, he failed on many of the issues litigated in the Supreme Court and the question of costs in that Court should be dealt with by that Court. It is desirable to remit these questions to the Full Court where, hopefully, the parties may agree on the orders to be made but where, in any event, the Full Court may make such orders for determining the questions remitted as it may be advised. 12. We would allow the appeal with costs, set aside the order of the Full Court dismissing the appeal against the dismissal of the plaintiff's claim in trespass and in lieu thereof allow the appeal to that Court against the dismissal of that claim. In lieu of the Full Court's order in that respect order that the judgment for the defendants pronounced by Mohr J. be set aside and in lieu thereof judgment be entered for the plaintiff against the first two defendants and against such other defendants as the Supreme Court shall determine for damages for trespass to land to be assessed and that the matter be remitted to the Full Court of the Supreme Court of South Australia to assess the plaintiff's damages, to determine whether the judgment be entered against the third or fourth defendants or both of them and to determine what costs, if any, of the proceedings in the Supreme Court the defendants or any of them should pay to the plaintiff or to direct the manner in which these questions shall be determined. GAUDRON AND McHUGH JJ. The question in this appeal is whether a police officer has the right under the law of South Australia to enter private property for the purpose of serving a summons after the occupier of the property has notified the officer that he or she has no permission to enter the land. Factual Background 2. The first and second respondents, who are police officers, went to the appellant's farm on 5 December 1978 in order to serve a summons on his daughter and notices on the appellant and his wife. The summons and the notices were issued pursuant to the provisions of the Juvenile Courts Act 1971 (S.A.) ("the Act"). It was common ground in this Court that the officers did not have any express or implied consent to go onto the appellant's land. In earlier statements and correspondence, he had made it plain that, if the summons was to be served, it had to be served by post. The officers found the appellant, his wife and two other persons having a conversation in a double garage, some distance from a dwelling-house on the farm. The garage had no door, the opening on each side being separated by a "pillar" of galvanised iron four feet in width. The appellant and his wife refused to accept the summons and the notices. The first respondent placed them on the car seat in which the appellant was sitting. As the first and second respondents were leaving the farm, the appellant attempted to strike the first respondent with a piece of wood. After a struggle, the appellant was arrested. He was subsequently convicted of assaulting the first respondent in the execution of his duty. 3. As a result of the incident, the appellant sued the respondents in the Supreme Court of South Australia for damages for assault and trespass. The trial judge gave judgment for the respondents. His judgment was upheld by the Full Court. This appeal concerns only the question whether the respondents are liable for trespass to the appellant's land. The common law right of entry 4. The policy of the law is to protect the possession of property and the privacy and security of its occupier: Semayne's Case (1604) 5 Co Rep 91a, at p 91b ( 77 ER 194, at p 195 ); Entick v. Carrington (1765) 2 Wils KB 275, at p 291 ( 95 ER 807, at p 817 ); Southam v. Smout (1964) 1 QB 308, at p 320 ; Eccles v. Bourque (1975) 2 SCR. 739, at pp 742-743; (1974) 50 DLR (3d) 753, at p 755; Morris v. Beardmore (1981) AC 446, at p 464 . A person who enters the property of another must justify that entry by showing that he or she either entered with the consent of the occupier or otherwise had lawful authority to enter the premises: Entick, at p 291 (p 817 of ER); Morris v. Beardmore, at p 464; Southam v. Smout, at p 320; Halliday v. Nevill (1984) 155 CLR 1, at p 10. Except in the cases provided for by the common law and by statute, constables of police and those acting under the Crown have no special rights to enter land: Halliday, at p 10 . Consent to an entry is implied if the person enters for a lawful purpose. In Robson v. Hallett (1967) 2 QB 939, Lord Parker C.J. said (at p 951 ): "the occupier of any dwelling-house gives implied licence to any member of the public coming on his lawful business to come through the gate, up the steps, and



knock on the door of the house." This implied licence extends to the driveway of a dwelling-house: Halliday. However, the licence may be withdrawn by giving notice of its withdrawal. A person who enters or remains on property after the withdrawal of the licence is a trespasser. In Davis v. Lisle (1936) 2 KB 434 , police officers who had lawfully entered a garage for the purpose of making enquiries were held to have become trespassers by remaining in the garage after they were told by the proprietor to "get outside". 5. The common law has a number of exceptions to the general rule that a person is a trespasser unless that person enters premises with the consent, express or implied, of the occupier. Thus, a constable or citizen can enter premises for the purpose of making an arrest if a felony has been committed and the felon has been followed to the premises. A constable or citizen can also enter premises to prevent the commission of a felony, and a constable can enter premises to arrest an offender running away from an affray. Moreover, a constable or citizen can enter premises to prevent a murder occurring. In these cases there is power not only to enter premises but, where necessary, to break into the premises. However, it is a condition of any lawful breaking of premises that the person seeking entry has demanded and been refused entry by the occupier. See Swales v. Cox (1981) QB 849, at p 853. Furthermore, a constable, holding a warrant to arrest, may enter premises forcibly, if necessary, for the purpose of executing the warrant provided that the constable has first signified "the cause of his coming, and ... (made) request to open doors": Semayne's Case, at p 91b (p 195 of ER); Burdett v. Abbot (1811) 14 East 1, at pp 158, 162-163 ( 104 ER 501, at pp 561, 563 ); Lippl v. Haines (1989) 18 NSWLR 620, at p 631 . But no public official, police constable or citizen has any right at common law to enter a dwelling-house merely because he or she suspects that something is wrong: Great Central Railway Co. v. Bates (1921) 3 KB 578, at pp 581-582. Nor, except in the instances to which we have referred, can any person enter premises, without a warrant, to apprehend a fugitive who may be on the premises: Lippl v. Haines, at p 636. Another exception to the general rule that a person who enters premises without the express or implied consent of the occupier is a trespasser is the rule that the sheriff can enter premises, by force if necessary, for the purpose of executing process in cases where the Sovereign is a party to the action: see the third resolution in Semayne's Case, at p 91 b (p 195 of ER). Moreover, if the door of premises is open the sheriff may enter "and do execut(ion) at the suit of any subject, either of the body, or of the goods" (at p 92a (p 197 of ER)). But the right to execute at the suit of a subject does not extend to breaking open the outer doors of a dwelling-house: Semayne's Case, at pp 92a, 92b (pp 197, 198 of ER); Burdett v. Abbot, at pp 154-155 (p 560 of ER); Southam v. Smout, at pp 322-323, 326, 329; Tomlins' Law-Dictionary, 4th ed. (1835), vol.1, tit. Execution, III. 3. It has been held, however, that, for the purpose of executing process at the suit of any subject, the sheriff may break open a barn or outhouse which is not part of a dwelling-house: Penton v. Brown (1664) 1 Keb. 698 ( 83 ER 1193 ). 6. A number of statutes also confer power to enter land or premises without the consent of the occupier. But the presumption is that, in the absence of express provision to the contrary, the legislature did not intend to authorise what would otherwise be tortious conduct: Morris v. Beardmore, per Lord Diplock at p 455. Thus, in Colet v. The Queen (1981) 1 SCR 2, the Supreme Court of Canada held that legislation which authorised the issue of a warrant for "the seizure of any firearm" in the possession, custody or control of a person did not authorise entry onto and the searching of the premises of the person named in the warrant. In Clowser v. Chaplin (1981) 1 WLR 837; (1981) 2 All ER 267 , the House of Lords held that a legislative power, authorising a constable to arrest without warrant a person who had refused to provide a specimen of breath, did not authorise him to enter private premises, without the permission of the occupier, for the purpose of making the arrest. 7. Although the respondents had no express or implied consent to enter the appellant's land, they contended that they were authorised to do so by the third resolution in Semayne's Case or s.27 of the Justices Act 1921 (S.A.) or both. Semayne's Case 8. In Semayne's Case, the judges of England resolved that, while "the house of every one is to him as his castle and fortress, as well for his defence against injury and violence, as for his repose" (at p 91b (p 195 of ER)), there were cases where the sheriff might enter private property without the consent of the occupier. The third resolution of the judges provided (at p 91b (pp 195-196 of ER)): "In all cases when the King is party, the sheriff (if the doors be not open) may break the party's house, either to arrest him, or to do other execution of the (King)'s process, if



otherwise he cannot enter. But before he breaks it, he ought to signify the cause of his coming, and to make request to open doors; and that appears well by the stat. of Westm 1 c 17 (which is but an affirmance of the common law) as hereafter appears, for the law without a default in the owner abhors the destruction or breaking of any house (which is for the habitation and safety of man) by which great damage and inconvenience might ensue to the party, when no default is in him; for perhaps he did not know of the process, of which, if he had notice, it is to be presumed that he would obey it ..." 9. The respondents submitted that the service of the summons and the notices in the present case constituted the execution of process for the purposes of the third resolution in Semayne's Case. Consequently, so it was contended, no trespass had occurred notwithstanding the refusal of the appellant to allow the first and second respondents to enter his land. 10. In terms, the third resolution in Semayne's Case does not deal with the question of entry onto land; it deals with the right to "break the party's house". However, by necessary implication, the right to break the house carries with it the right to enter the land on which the house is situated. Nevertheless, nothing in the third resolution supports the entry of the first and second respondents onto the appellant's land in the present case, for the service of the summons and notices was not the "execution of the (King)'s process". 11. First, the Sovereign is not a party to the present proceedings. In Munday v. Gill (1930) 44 CLR 38, Dixon J. pointed out (at p 86 ): "There is, however, a great distinction in history, in substance and in present practice between summary proceedings and trial upon indictment. Proceedings upon indictment, presentment, or ex officio information are pleas of the Crown. A prosecution for an offence punishable summarily is a proceeding between subject and subject." The summons addressed to the appellant's daughter was the product of a complaint laid by an assistant police prosecutor. The notices ordering the appellant and his wife to attend the hearing were issued by a special magistrate in accordance with the power conferred on him by s.29 of the Act. In John L Pty. Ltd. v. Attorney-General (N.S.W.) (1987) 163 CLR 508, Mason C.J., Deane and Dawson JJ. said (at pp 518-519 ) that the fact that an officer of the Department of Consumer Affairs had laid an information and that the proceedings were taken and prosecuted by him with the authority of the Acting Minister for Consumer Affairs did not make them proceedings "to which the Crown was a party in any accepted meaning of the words 'Crown' and 'party'". 12. Secondly, the service of a summons is not the execution of process for the purpose of the third resolution. In the third resolution in Semayne's Case, the judges, in referring to the execution of the King's process, were referring to the sorts of execution to which Sir Edward Coke referred in his Reports: final executions which ended the suit or those executions which tended to some end in the suit such as the writ of capias ad satisfaciendum by which a debtor was imprisoned until satisfaction was made for the debt costs and damages: see the discussion in Tomlins' Law-Dictionary under the heading "Execution". The reference to execution of process in the third resolution in Semayne's Case is a reference to the seizure of the body or goods of the defendant and not to the service of process. This can be seen from the use of the term "execution" in the fourth resolution in that case where it clearly refers to seizure and not service. The judges resolved (at p 92a (p 197 of ER)): "In all cases when the door is open the sheriff may enter the house, and do execut(ion) at the suit of any subject, either of the body, or of the goods; and so may the lord in such case enter the house and distrain for his rent or service". It is highly unlikely that the judges were using the term "execution" in the third resolution in a sense different from that used in the fourth resolution. This was obviously the view of the authors of the fourth edition of Tomlins' Law-Dictionary who stated (s.III.3) under the heading "Execution":



"whenever the process is at the suit of the king, the sheriff or his officer may, after request to have the door opened, and refusal, break and enter the house to do execution, either on the party's goods, or take his body, as the case shall be. 5 Co 91 b." 13. In R. v. Holsworthy Justices; Ex parte Edwards (1952) 1 All ER 411, at p 412, the Divisional Court had to consider the meaning of the phrase "any execution under the process of any court of justice" in s.46 of the Offences against the Person Act 1861 (U.K.) (24 and 25 Vict. c.100) which ousted the jurisdiction of justices to hear and determine a charge of assault. Lord Goddard C.J., with whose judgment Byrne and Parker JJ. agreed, said (at p 412): "Serving a summons is not an 'execution under the process of any court of justice'; it is simply the commencement of process." 14. For the two reasons set out above, the service of the summons and notices was not the execution of process within the meaning of the third resolution of Semayne's Case. 15. Furthermore, neither principle nor policy justifies the extension of the law expressed in that resolution to cover the case of service of a summons and a fortiori the case of the service of a notice. In principle, there is a fundamental difference between the arrest of a person or execution of process and the service of a summons. In the case of an arrest or execution against the body of a person, the object of the arrest or execution is to ensure that the defendant will meet his or her obligation or answer the charge. In the case of an execution against the goods of a person, the object is to satisfy a judgment already given. The object of serving a summons is different. It is to notify the defendant of the charge and to give him or her an opportunity to defend the charge: see Burn's Justice of the Peace, 30th ed. (1869), vol.I, p 1126; Reg. v. Simpson (1716) 10 Mod 378 ( 88 ER 771 ); Blake v. Beech (1876) 1 Ex D 320; Munday v. Gill, at p 86. Service of a summons is the first step towards achieving procedural fairness in the litigation. It fulfils a basic requirement of the rules of natural justice. But it is not concerned to compel the attendance of the defendant to answer the charge. If the defendant fails to appear at court on the return date, the magistrate or justice may issue a warrant for the apprehension of the defendant but is not required to do so. He or she may proceed to hear the charge even though the defendant does not appear. 16. Thus, the object of serving a summons is different from the object of an arrest or an execution against the goods or body of a person. There is no logical basis for extending a rule whose object is to ensure the satisfaction of a judgment or obligation or the attendance of a person before a court to the case of the service of a document whose object is the provision of information. The very limited nature of a constable's right to enter private property for the purpose of arrest is by itself a compelling argument for holding that, without making major changes to the law, the common law cannot logically recognise the service of a summons as a ground for entering premises against the will of the occupier. It would be incongruous for the common law to permit entry for the purpose of arrest in a few cases only but to permit entry for the purpose of serving a summons in every case whatsoever. 17. Furthermore, nothing in the policy which underpins the third resolution in Semayne's Case suggests that the achievement of its goal will be facilitated or promoted by extending the third resolution to cover the case of the service of a summons. The policy behind the third resolution is that the public interest in securing the Crown revenues and apprehending alleged offenders is greater than any consequential interference to the private rights of the occupiers of property. Serving a summons does not facilitate or promote this policy. The object of the service is not to bring the defendant before the court or to secure the revenues of the Crown but to apprise the defendant of the nature of the case which is alleged against him or her. Whether or not the defendant appears in answer to the summons is a matter entirely for that person. 18. Failure to make an arrest or issue execution may frustrate the administration of justice. But failure to serve a summons does not mean that the administration of justice is frustrated. When the defendant deliberately refuses to accept or evades service of the summons, judgment against him or her may still be entered. The defendant cannot complain in those circumstances that the rules of procedural fairness have been breached. Nor can he or she complain if execution subsequently issues. Of course, in most cases, a justice prefers to have a defendant, who evades service, apprehended and brought before the



court by warrant. He or she will prefer to do so not merely for the purpose of ensuring that the defendant does not evade the penalties imposed by law but because of the deep reluctance of those trained in the common law system to permit a charge to be heard against a person in his or her absence. Nevertheless, in such cases it is the warrant and not the summons which secures the defendant's presence. 19. At this late stage in the development of the common law, it seems impossible to declare that, for the purpose of serving a summons, a constable has a common law right of entry upon private property without the consent of the occupier. The general policy of the law is against government officials having rights of entry on private property without the permission of the occupier, and nothing concerned with the service of a summons gives any ground for creating a new exception to the general rule that entry on property without the express or implied consent of the occupier is a trespass. 20. The contention that the respondents are not liable for trespass to the appellant's land because of the third resolution in Semayne's Case must be rejected. Justices Act 1921 (S.A.), s.27 21. Section 27 of the Justices Act provides in part: "Subject to the provisions of this or any other enactment specially applicable to the particular case, any summons or notice required or authorized by this Act to be served upon any person may be served upon such person by - (a) delivering the same to him personally; or (b) leaving the same for him at his last or most usual place of abode or of business with some other person, apparently an inmate thereof or employed thereat, and apparently not less than sixteen years of age". In terms, s.27 has nothing to say about the right to enter property. In Morris v. Beardmore, Lord Diplock said (at p 455) that the presumption is "that in the absence of express provision to the contrary Parliament did not intend to authorise tortious conduct". If service of a summons could only be effected by entry on premises without the permission of the occupier, it would follow by necessary implication that Parliament intended to authorise what would otherwise be a trespass to property. But a summons can be served on a person without entering the property where he or she happens to be at the time of proposed service. Of course, inability to enter private property for the purpose of serving a summons may result in considerable inconvenience to a constable wishing to serve the defendant. But inconvenience in carrying out an object authorised by legislation is not a ground for eroding fundamental common law rights. As Woodhouse J. said in Transport Ministry v. Payn (1977) 2 NZLR 50, at p 64, where the New Zealand Court of Appeal had to deal with a similar problem: "I am unable to accept the view that it is open to the courts to remedy a 'flaw in the working of the Act' by adding to or supplementing its provisions ... Nor am I able to think that in a matter of this importance Parliament can have taken it for granted that basic rights of citizens were inferentially being overriden." In our opinion, s.27 of the Justices Act did not authorise the entry of the first and second respondents onto the appellant's property after they were informed that they did not have his consent to enter. The appeal should be allowed 22. The purported justification for the first and second respondents' entry onto the appellant's land has failed. The first and second respondents were trespassers. Judgment in favour of the respondents should be set aside and judgment entered for the appellant against all respondents on the claim of trespass, since the parties seemed to have accepted that the third and fourth respondents were vicariously responsible for the acts of the first and second respondents in entering the appellant's land. 23. The matter must be remitted to the Supreme Court for the purpose of assessing the appellant's damages. 24. In his judgment, the learned trial judge said that, even if a trespass had occurred, it was "of such a trifling nature as not to found (sic) in damages". However, once a plaintiff obtains a verdict in an action of trespass, he or she is entitled to an award of damages. In addition, we would unhesitatingly reject the



suggestion that this trespass was of a trifling nature. The first and second respondents deliberately entered the appellant's land against his express wish. True it is that the entry itself caused no damage to the appellant's land. But the purpose of an action for trespass to land is not merely to compensate the plaintiff for damage to the land. That action also serves the purpose of vindicating the plaintiff's right to the exclusive use and occupation of his or her land. Although the first and second respondents were acting honestly in the supposed execution of their duty, their entry was attended by circumstances of aggravation. They entered as police officers with all the power of the State behind them, knowing that their entry was against the wish of the appellant and in circumstances likely to cause him distress. It is not to the point that the appellant was unco-operative or even unreasonable. The first and second respondents had no right to enter his land. The appellant was entitled to resist their entry. If the occupier of property has a right not to be unlawfully invaded, then, as Mr Geoffrey Samuel has pointed out in another context, the "right must be supported by an effective sanction otherwise the term will be just meaningless rhetoric": "The Right Approach?" (1980) 96 Law Quarterly Review 12, at p 14, cited by Lord Edmund-Davies in Morris v. Beardmore, at p 461. If the courts of common law do not uphold the rights of individuals by granting effective remedies, they invite anarchy, for nothing breeds social disorder as quickly as the sense of injustice which is apt to be generated by the unlawful invasion of a person's rights, particularly when the invader is a government official. The appellant is entitled to have his right of property vindicated by a substantial award of damages. 25. Subject to the above, we agree with the orders proposed by Mason C.J., Brennan and Toohey JJ.



Orders Appeal allowed with costs. Set aside the order of the Full Court of the Supreme Court of South Australia so far as it dismisses the appeal against the dismissal of the plaintiff's claim in trespass to land. In lieu thereof order that the appeal to that Court be allowed in part and that the judgment of Mohr J. dismissing te plaintiff's claim in trespass to land be set aside and in lieu thereof judgment for damages to be assessed be entered for the plaintiff against the first and second defendants and such other defendants as the Supreme Court may hold to beliable in trespass to land. Remit the matter to the Full Court of the Supreme Court of South Australia to: (a) determine whether judgment for damages for trespass to land should be entered against the third and fourth defendants or either of them; (b) assess the plaintiff's damages against the first and second defendants and against such other defendants as the Supreme Court shall determine; and (c) determine what costs, if any, of the proceedings in the Supreme Court, including the Full Court, the defendants or any of them should pay to the plaintiff; or to direct the manner in which these questions shall be determined.
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POURZAND -v- TELSTRA CORPORATION LTD [2014] WASCA 14 126 Intentional invasions of land, whether resulting in harm or not, without the consent, leave or licence of the person in possession or entitled to possession, are actionable in trespass: Plenty v Dillon [1991] HCA 5; (1991) 171 CLR 635, 639 . The policy of the law is to protect the possession of property: Plenty v Dillon (647). POURZAND -v- TELSTRA CORPORATION LTD [2014] WASCA 14 127 The onus is on the party who claims to have the consent, leave or licence of the person in possession or entitled to possession to plead and prove that fact: Plenty v Dillon (647); Secretary, Department of Health and Community Services v JWB and SMB [1992] HCA 15; (1992) 175 CLR 218, 311 . POURZAND -v- TELSTRA CORPORATION LTD [2014] WASCA 14 126 Intentional invasions of land, whether resulting in harm or not, without the consent, leave or licence of the person in possession or entitled to possession, are actionable in trespass: Plenty v Dillon [1991] HCA 5; (1991) 171 CLR 635, 639 . The policy of the law is to protect the possession of property: Plenty v Dillon (647). Palfrey v South Penrith Sand and Soil Pty Ltd [2013] NSWCA 99 53. Having regard to that decision of the Court of Criminal Appeal, I am of the opinion that where, as here, there is no explicit requirement for an "information" and the only initiating procedure adopted is a s 246(1) application (with or without supporting affidavit), that application should be regarded as an "information presented or filed by law for the prosecution of offenders" as referred to in items (a) and (a1) of the Third Schedule to the Supreme Court Rules . I find particularly persuasive the exposition by Sperling J in the passage extracted at [24] above which, in turn, refers to statements of relevance by Bray CJ in Hanley v Steel (1973) 5 SASR 242 and by Gleeson CJ in R v Hull (1989) 16 NSWLR 385 . In addition, it may be noted that, in John Nominees Pty Ltd v Dixon [2003] WASCA 51, Parker J observed (at [28] ) that a process labelled "complaint" by the Justices Act 1902 (WA) was "more in the nature of an information laid before Justices under earlier procedures in the UK". This is no doubt a reference to the procedure described in the following extract from Stephen's Commentaries on the Laws of England, 8th ed (1880), vol 4, ch 11, at 330-331 quoted by Mason CJ, Brennan and Toohey JJ in Plenty v Dillon [1991] HCA 5; (1991) 171 CLR 635 at 643 : "Where a written information has been laid before any justice of the peace for any county or place in England or Wales, of any offence committed within his jurisdiction, and made punishable on summary conviction, - he is to issue his summons to the party charged, requiring him to appear and answer the charge: and, if the summons be disobeyed, he may then issue a warrant to apprehend him, and bring him before the court." Australasian Meat Industry Employees’ Union v Fair Work Australia [2012] FCAFC 85 Plaintiff M70/2011 v Minister for Immigration and Citizenship [2011] HCA 32, 122 ALD 237, cited Plenty v Dillon (1991) 171 CLR 635 Australasian Meat Industry Employees’ Union v Fair Work Australia [2012] FCAFC 85 58.



58. These rights of an occupier of property have long been cherished. Thus, in Semayne’s Case (1604) 5 Co Rep 91a, 77 ER 194 at 194 it was said that: The house of every one is his castle … The Earl of Chatham is reported as saying: The poorest man may in his cottage bid defiance to all the forces of the Crown. It may be frail – its roof may shake – the wind may blow through it – the storm may enter – the rain may enter – but the King of England cannot enter – all his forces dare not cross the threshold of the ruined tenement. Comparatively (much more) recently, in Entick v Carrington (1765) 19 St Trials 1029 at 1066 Lord Camden LCJ observed that: By the laws of England, every invasion of private property, be it ever so minute, is a trespass. No man can set his foot upon my ground without my licence, but he is liable to an action, though the damage be nothing … If he admits the fact, he is bound to shew by way of justification, that some positive law has empowered or excused him … This basic principle has been carried forward in time: e.g., Southam v Smout [1964] 1 QB 308 at 320 per Lord Denning MR. And it is not a principle confined to the history of England – it is a principle which continues to apply with equal force in Australia today: e.g., Plenty v Dillon (1991) 171 CLR 635 at 639 per Mason CJ, Brennan and Toohey JJ . Bradshaw & Anor v. Secure Funding Pty Ltd [2012] QCA 52 64. The decision of the High Court in Plenty v Dillon [55] which the male appellant referred to in argument did not assist the appellants. The issue in that case was whether two police officers who went to a farm owned by Mr Plenty to serve a summons on his daughter committed a trespass. The Court held that at common law a police officer charged with the duty of serving a summons is not authorised to go upon land to serve a summons except with the consent of the person in possession or entitled to possession of the land or with some implied leave or licence. The appeal was argued on the footing that any implied consent to enter upon the farm to serve the summons or any other document relating to the matter had been expressly withdrawn. In the circumstances the police officers did commit a trespass. Bradshaw & Anor v. Secure Funding Pty Ltd [2012] QCA 52 64. The decision of the High Court in Plenty v Dillon [55] which the male appellant referred to in argument did not assist the appellants. The issue in that case was whether two police officers who went to a farm owned by Mr Plenty to serve a summons on his daughter committed a trespass. The Court held that at common law a police officer charged with the duty of serving a summons is not authorised to go upon land to serve a summons except with the consent of the person in possession or entitled to possession of the land or with some implied leave or licence. The appeal was argued on the footing that any implied consent to enter upon the farm to serve the summons or any other document relating to the matter had been expressly withdrawn. In the circumstances the police officers did commit a trespass. via [55]



(1991) 171 CLR 635 .



Commonwealth of Australia v Fernando [2012] FCAFC 18



91.



91. In Plenty v Dillon (1991) 171 CLR 635 at 654 Gaudron and McHugh JJ said, in a passage cited with approval by Mason CJ, Brennan, Gaudron and McHugh JJ in Coco v The Queen (1994) 179 CLR 427 at 436, that: “[I]nconvenience in carrying out an object authorised by legislation is not a ground for eroding fundamental common law rights.”



State of New South Wales v Williamson [2011] NSWCA 183 57. To explain why, it is convenient to start with some general observations about the tort of false imprisonment. It is uncontroversial that an invalid purported arrest can result in false imprisonment: Christie v Leachinsky [1947] AC 573 at 587-8 ; Johnstone v State of New South Wales [2010] NSWCA 70 at [30], [39] . In State of New South Wales v Radford [2010] NSWCA 276 Sackville AJA said at [78] (Beazley and Macfarlan JJA agreeing): "False imprisonment is plainly one category of trespass to the person."



Unlike the situation concerning an action on the case, damages can be awarded in an action for trespass as vindication of the fact that a right of the plaintiff has been infringed, even if the plaintiff does not prove any special damage: New South Wales v Ibbett [2006] HCA 57; (2006) 229 CLR 638 at [30] ; Plenty v Dillon (1991) 171 CLR 635 at 645 . Maynes v Casey [2011] NSWCA 156 28. This legal proposition was said to derive from a number of cases, including Halliday , cited above and Plenty v Dillon [1991] HCA 5; 171 CLR 635. However, while the passages relied upon all support the principle that an implied permission can be withdrawn by notice, none stated that the mere publication of a notice, unbeknownst to the visitor, was sufficient to render that person a trespasser. For example, Plenty had been argued both in the Full Court of the Supreme Court of South Australia and in the High Court on the footing that there had been an express revocation of any implied consent: at p 638 . There was no occasion to discuss how revocation might occur. The only authority referred to by the applicants which was squarely in point was against them. In Wilson v State of New South Wales [2010] NSWCA 333, Hodgson JA, McColl and Young JJA agreeing, set out the principle in respect of a withdrawal of an implied licence to enter premises in the following terms at [51] : "Thus, in my opinion, the licensee must first have notice that the licence is revoked; and consistently with the general legal position in relation to the giving of notice, that requires a communication to the licensee, which the licensee understands as a revocation of the licence or which a reasonable person in the position of the licensee would understand as a revocation of the licence."



Maynes v Casey [2011] NSWCA 156 28. This legal proposition was said to derive from a number of cases, including Halliday , cited above and Plenty v Dillon [1991] HCA 5; 171 CLR 635. However, while the passages relied upon all support the principle that an implied permission can be withdrawn by notice, none stated that the mere publication of a notice, unbeknownst to the visitor, was sufficient to render that person a trespasser. For example, Plenty had been argued both in the Full Court of the Supreme Court of South Australia and in the High Court on the footing that there had been an express revocation of any implied consent: at p 638 . There was no occasion to discuss how revocation might occur. The only authority referred to by the applicants which was squarely in point was against them. In Wilson v State of New South Wales [2010] NSWCA 333, Hodgson JA, McColl and Young JJA agreeing, set out the principle in respect of a withdrawal of an implied licence to enter premises in the following terms at [51] :



"Thus, in my opinion, the licensee must first have notice that the licence is revoked; and consistently with the general legal position in relation to the giving of notice, that requires a communication to the licensee, which the licensee understands as a revocation of the licence or which a reasonable person in the position of the licensee would understand as a revocation of the licence."



Wilson v State of New South Wales [2010] NSWCA 333 Revocation of licence (grounds 4 – 9) 48 It was submitted for Mr Wilson that the primary judge erred in the following respects: (1) Having accepted Mr Davies and Ms Lomas as credible witnesses, nevertheless the primary judge failed to find there was a clear direction to leave the premises given by Mr Wilson well before the altercation on the verandah, following which the officers remained on the premises and thereby committed trespass. (2) The primary judge failed to apply High Court authority to the effect that once his or her licence to be on property is revoked, a person must leave as soon as is reasonably practicable, and otherwise becomes a trespasser: Halliday v Nevill [1984] HCA 80 ; (1984) 155 CLR 1, Plenty v Dillon [1991] HCA 5; (1991) 171 CLR 635, Coco v The Queen [1994] HCA 15; (1994) 179 CLR 427 and Kuru v State of New South Wales [2008] HCA 26; (2008) 236 CLR 1. (3) The primary judge found there was a statutory entitlement on Mr Davies and Ms Lomas to enter the Wilsons’ land under s 76 of the Fines Act , when this had not been pleaded and reliance on it was disavowed. (4) The primary judge erred in law in holding that a necessary element of the revocation of the licence is for the person revoking the licence to reveal an apparent authority to do so; and erred in fact in not holding that Mr Wilson had directed the officers to leave “my” property, thereby in any event revealing his apparent authority to revoke the licence. (5) The primary judge erred in finding that Mr Wilson was not entitled to remove Mr Davies from the verandah, and in not finding an assault by Mr Davies on Mr Wilson at this time, by his pulling out a canister of capsicum spray and pointing it at Mr Wilson. Kuru v State of New South Wales [2008] HCA 26 43. As was pointed out in this Court's decision in Plenty v Dillon [24] , it is necessary to approach questions of the kind now under consideration by recognising the importance of two related propositions. First, a person who enters the land of another must justify that entry by showing either that the entry was with the consent of the occupier or that the entrant had lawful authority to enter [25] . Secondly, except in cases provided for by the common law and by statute, police officers have no special rights to enter land [26] . And in the circumstances of this case it is also important to recognise a third proposition: that an authority to enter land may be revoked and that, if the authority is revoked, the entrant no longer has authority to remain on the land but must leave as soon as is reasonably practicable. via [24] (1991) 171 CLR 635 at 639 per Mason CJ, Brennan and Toohey JJ, 647 per Gaudron and McHugh JJ; [1991] HCA 5 .



State of NSW v Delly [2007] NSWCA 303 105 The term “aggravated damages” is something of a misnomer. It refers to a component of compensatory damages referrable to circumstances of aggravation: see, eg, Plenty v Dillon (1991) 171 CLR 635 at 655 (Gaudron and McHugh JJ). Thus false imprisonment may be accompanied by threats, with rudeness or with appreciable contempt; or it may be carried out courteously but in error. It may continue after it is challenged; or it may occur without challenge. The question is how to assess the effect of the circumstances of aggravation, once established, on the plaintiff: State of New South Wales v Ibbett [2006] HCA 57; (2006) 81 ALJR 427 at [33] (Gleeson CJ, Gummow, Kirby, Heydon and Crennan JJ). Damages attributable to the circumstances of aggravation are primarily awarded for injury to the plaintiff’s feelings caused by insult or humiliation. STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 29 As to (b) above the primary judge concluded that no authority to enter was to be derived from the common law, citing Plenty v Dillon (1990-1991) 171 CLR 635 and in particular the joint judgment of Gaudron and McHugh JJ at 647 . The passage which the primary judge quoted is as follows: “The policy of the law is to protect the possession of property and the privacy and security of its occupier …" "A person who enters the property of another must justify that entry by showing that he or she either entered with the consent of the occupier or otherwise had lawful authority to enter the premises ..." "Except in cases provided for by the common law and by statute, constables of police and those acting under the Crown have no special rights to enter land ... " "Consent to an entry is implied if the person enters for a lawful purpose ... However, the licence may be withdrawn by giving notice of its withdrawal. A person who enters or remains on property after the withdrawal of the licence is a trespasser.” STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 32 The trial judge concluded that the observations in the joint judgment in Plenty v Dillon at 655 applied equally here: "Although the First and Second Respondents were acting honestly 'in the supposed execution of their duty, their entry was attended by circumstances of aggravation. They entered as police officers with all the power of the State behind them, knowing that their entry was against the wish of the Appellant and in circumstances likely to cause him distress. It is not to the point that the Appellant was uncooperative or even unreasonable. The First and Second Respondents had no right to enter his land. The Appellant was entitled to resist their entry.” STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 81 As Ipp JA points out in his judgment, which I have had the advantage of reading, it has long been established at common law that any unjustified entry on land or premises in the possession of another constitutes a trespass: Entick v Carrington (1765) 95 ER 807 at 817 per Lord Camden CJ; Morris v Beardmore [1981] AC 446 at 464 per Lord Scarman; Halliday v Nevill (1984) 155 CLR 1 at 10 per Brennan J; Plenty v Dillon (1991) 171 CLR 635 at 647 per Gaudron and McHugh JJ. The question here is whether that entry was unjustified, to which I shall return after dealing first with statute. STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 86 I do not consider that Plenty v Dillon stands in the way of an interpretation of the common law that would permit a member of the police to enter upon premises in circumstances like these, though without an invitation to do so, and certainly when there has been as here an invitation to



search the premises. Gaudron and McHugh JJ referred to the common law as having a number of exceptions (at 647 ). The general rule is explained. It is that a person is a trespasser unless that person “ enters ” premises with the consent, express or implied, of the occupier. STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 88 One of the stated exceptions in Plenty v Dillon is that “ a constable … can also enter premises to prevent the commission of a felony ”. I agree generally with what is said by Ipp JA in his judgment under the heading “The right of the police, at common law, to enter the apartment”. I elaborate my own reasons below. STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 91 Moreover, even if the stated exception presupposed more than mere suspicion before a constable could enter premises to prevent the commission of a felony, here there was more than mere suspicion. One could distinguish Plenty v Dillon on the basis that the entry was not to serve a process but I prefer to treat it as an authoritative statement of principle, consistent with the view of the common law I would adopt. I should however emphasise that, had the police remained for reasons unrelated to that purpose, I agree with Ipp JA that they would not have been entitled lawfully to remain on the premises. I do not consider that any such finding would be warranted here. The most that could be said was that Mr Kuru interrupted the police in their permitted investigative task. STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141



130 It has long been established that any unjustified entry on land or premises in the possession of another constitutes a trespass: Entick v Carrington (1765) 95 ER 807 at 817 per Lord Camden CJ; Morris v Beardmore [1981] AC 446 at 464 per Lord Scarman; Halliday v Nevill (1984) 155 CLR 1 at 10 per Brennan J; Plenty v Dillon (1991) 171 CLR 635 at 647 per Gaudron and McHugh JJ. STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 150 Mr Einfeld submitted that Plenty v Dillon (1990-1991) 171 CLR 635 was authority for the proposition that the police did not have authority at common law to enter Mr Kuru’s premises. He relied, in particular, on the following remarks of Gaudron and McHugh JJ at 647 to 648: “A person who enters the property of another must justify that entry by showing that he or she either entered with the consent of the occupier or otherwise had lawful authority to enter the premises: Entick v Carrington (1765) 95 ER 807 at 817 ; Morris v Beardmore [1981] AC 446 at 464 ; Southam v Smout [1964] 1 QB 308 at 320 ; Halliday v Nevill (1984) 155 CLR 1 at 10 . … The common law has a number of exceptions to the general rule that a person is a trespasser unless that person enters premises without the consent, express or implied, of the occupier. Thus, a constable or citizen can enter premises for the purpose of making an arrest if a felony has been committed and the felon has been followed to the premises. A constable or citizen can also enter premises to prevent the commission of a felony, and a constable can enter premises to arrest an offender running away from an affray. Moreover, a constable or citizen can enter premises to prevent a murder occurring. In these cases there is power not only to enter premises but, where necessary, to break into the premises…But no public official, police constable or citizen has any right at common law to enter a dwelling-house merely because he or she suspects that something is wrong: Great Central Railway Co v Bates [1921] 3 KB 578 at 581-582 .”



STATE OF NEW SOUTH WALES v KURU [2007] NSWCA 141 151 Plenty v Dillon concerned access to premises for the purposes of the service of a summons. The case did not concern the power of a police officer to enter the property of another to enter and remain on private premises to prevent a breach of the peace from occurring. Thus, the observations of Gaudron and McHugh JJ at 647 to 648 are not binding on this court, although, of course, they must be accorded great respect. Deloitte Touche Tohmatsu v JP Morgan Portfolio Services Limited (ACN 064 567 040) [2007] FCAFC 52 114. There are many reasons why persons who have possible and valuable causes of action chose not to sue on them, as Gleeson CJ explained in Re McBain; Ex parte; Australian Catholic Bishops Conference (2002) 209 CLR 372 at 390 [7] . Suppose A, B’s neighbour, trespassed on one occasion on A’s land by parking his car on it. A asks B not to do it again. B says that he will not and A does not sue. A then sells the land to C and moves far away. No further trespasses occur or are threatened. Can the purchaser, C, sue for that one tort of trespass using A’s name and an arrangement along the lines of Westpac’s litigation agreement? Is the mere fact that A is willing to lend his name, with safeguards as in the litigation agreement, enough to justify the use of the judicial power to resolve a claim which A has no interest in litigating on A’s own account? The action in trespass is complete on wrongful entry on the land and a plaintiff is entitled to some damages. It does not require proof of loss ( Plenty v Dillon (1991) 171 CLR 635 at 645 ). In this example, the litigation is brought for C’s, the purchaser’s, benefit as a means of enabling him to make some money out of A’s relationship with B. Deloitte Touche Tohmatsu v JP Morgan Portfolio Services Limited (ACN 064 567 040) [2007] FCAFC 52 Park v Allied Mortgage Corporation Limited (1993) 15 ATPR 46-105 referred to Plenty v Dillon (1991) 171 CLR 635 New South Wales v Ibbett [2006] HCA 57 30. In Plenty v Dillon [9] , Mason CJ, Brennan and Toohey JJ said of the proposition that the trespass to the plaintiff's farm was of such a trifling nature as not to found liability in damages: "[b]ut this is an action in trespass not in case and the plaintiff is entitled to some damages in vindication of his right to exclude the defendants from his farm". In their discussion of the tort of trespass in their joint reasons in Plenty, Gaudron and McHugh JJ said that the policy of the law here was the protection of possession of property and the privacy and security of the occupier [10] . Among the authorities to which their Honours referred was the statement by Lord Scarman in another trespass case, Morris v Beardmore [11] , emphasising the fundamental importance attached by the common law to the privacy of the home. via [9]



(1991) 171 CLR 635 at 645 .



New South Wales v Ibbett [2006] HCA 57 30. In Plenty v Dillon [9] , Mason CJ, Brennan and Toohey JJ said of the proposition that the trespass to the plaintiff's farm was of such a trifling nature as not to found liability in damages: "[b]ut this is an action in trespass not in case and the plaintiff is entitled to some damages in vindication of his right to exclude the defendants from his farm".



In their discussion of the tort of trespass in their joint reasons in Plenty, Gaudron and McHugh JJ said that the policy of the law here was the protection of possession of property and the privacy and security of the occupier [10] . Among the authorities to which their Honours referred was the statement by Lord Scarman in another trespass case, Morris v Beardmore [11] , emphasising the fundamental importance attached by the common law to the privacy of the home.



via [10]



(1991) 171 CLR 635 at 647 .



Pringle & Ors v Everingham [2006] NSWCA 195



75 The plaintiff has submitted that this paragraph of the definition is insufficient to permit entry on private property, as such a right must be expressly authorised by the statute. The High Court has held that, at common law, a police officer is not authorised, without the consent of the person in possession or entitled to possession of the property and without any implied leave or licence, to go on private property in order to serve a summons, and that, if he does go on to the land to do so, he is liable in trespass: Plenty v Dillon (1991) 171 CLR 635 at 644-645, 653-654 . A statutory authority to engage in what would otherwise be tortious conduct must be clearly expressed in unmistakable and unambiguous language: Coco v The Queen (1994) 179 CLR 427 at 435-436 . See also TCN Channel Nine Pty Ltd v Anning at [24]–[28]. There is a presumption that, in the absence of any express provision to the contrary, the legislature did not intend to authorise such conduct, but that presumption is rebuttable and will be displaced if there is a clear implication that authority to enter or remain on private property was intended — for example, where such tortious conduct is a necessary implication in order to prevent the statutory provision from becoming inoperative or meaningless, bearing in mind nevertheless that mere inconvenience in carrying out an object authorised by statute is not a ground for eroding fundamental rights: Coco v The Queen at 635-636 . State of NSW v Ibbett [2005] NSWCA 445 Lamb v Cotogno (1987) 164 CLR 1 applied. Plenty v Dillon (1991) 171 CLR 635 and TCN Channel Nine Pty Ltd v Anning (2002) 54 NSWLR 333 referred to. State of NSW v Ibbett [2005] NSWCA 445 64 Mr J Maconachie QC who appeared for the Appellant acknowledged that there was no impingement of any character. He submitted that other mechanisms for control of the police were “more appropriate”. The courts should not refuse to exercise the discretion to award exemplary damages, in those rare cases in which it is appropriate to do so, merely because other mechanisms for control of government authority exist. There have always been such mechanisms, even if not as elaborate as those developed with respect to the NSW Police Force over recent years. (See, e.g. Plenty v Dillon (1991) 171 CLR 635 at 654-655 quoted below at par [89].) State of NSW v Ibbett [2005] NSWCA 445 90 In Plenty v Dillon (1991) 171 CLR 635 police officers trespassed upon the plaintiff’s land purporting to serve process. Gaudron and McHugh JJ said at 654-5 : “In his judgment, the learned trial judge said that, even if a trespass had occurred, it was “of such a trifling nature as not to found [sic] in damages”. However, once a plaintiff obtains a verdict in an action of trespass, he or she is entitled to an award of damages. In addition, we would unhesitatingly reject the suggestion that this trespass was of a trifling



nature. The first and second respondents deliberately entered the appellant’s land against his express wish. True it is that the entry itself caused no damage to the appellant’s land. But the purpose of an action for trespass to land is not merely to compensate the plaintiff for damage to the land. That action also serves the purpose of vindicating the plaintiff’s right to the exclusive use and occupation of his or her land. Although the first and second respondents were acting honestly in the supposed execution of their duty, their entry was attended by circumstances of aggravation. They entered as police officers with all the power of the State behind them, knowing that their entry was against the wish of the appellant and in circumstances likely to cause him distress. It is not to the point that the appellant was uncooperative or even unreasonable. The first and second respondents had no right to enter his land. The appellant was entitled to resist their entry. If the occupier of property has a right not to be unlawfully invaded, then, as Mr Geoffrey Samuel has pointed out in another context, the “right must be supported by an effective sanction otherwise the term will be just meaningless rhetoric”: ‘The Right Approach?’ (1980) 96 Law Quarterly Review 12 at 14, cited by Lord Edmund-Davies in Morris v Beardmore, at 461. If the courts of common law do not uphold the rights of individuals by granting effective remedies, they invite anarchy, for nothing breeds social disorder as quickly as the sense of injustice which is apt to be generated by the unlawful invasion of a person’s rights, particularly when the invader is a government official. The appellant is entitled to have his right of property vindicated by a substantial award of damages.” Candy v Thompson & Ors [2005] QCA 382 28. As to the first of these conclusions, his Honour was plainly correct as a matter of law. There is no trespass involved in entering upon land to visit a house on the land. The law recognizes an implied consent to such entry by reason of the existence of means of access leading to the entrance of the ordinary suburban dwelling house. That this is so was reaffirmed by the decision of the High Court in Halliday v Nevill . [7] In that case, Gibbs CJ, Mason, Wilson and Deane JJ said: [8] "While the question whether an occupier of land has granted a licence to another to enter upon it is essentially a question of fact, there are circumstances in which such a licence will, as a matter of law, be implied unless there is something additional in the objective facts which is capable of founding a conclusion that any such implied or tacit licence was negated or was revoked: cf Edwards v Railway Executive ( [1952] AC 737 at p 744 ). The most common instance of such an implied licence relates to the means of access, whether path, driveway or both, leading to the entrance of the ordinary suburban dwelling-house. If the path or driveway leading to the entrance of such a dwelling is left unobstructed and with entrance gate unlocked and there is no notice or other indication that entry by visitors generally or particularly designated visitors is forbidden or unauthorized, the law will imply a licence in favour of any member of the public to go upon the path or driveway to the entrance of the dwelling for the purpose of lawful communication with, or delivery to, any person in the house. Such an implied or tacit licence can be precluded or at any time revoked by express or implied refusal or withdrawal of it. The occupier will not however be heard to say that while he or she had neither done nor said anything to negate or revoke any such licence, it should not be implied because subjectively he or she had not intended to give it: see, generally, Robson v Hallett ( [1967] 2 QB 939 at pp 950 - 952, 953 - 954 ); Lipman v Clendinnen ( (1932) 46 CLR 550 at pp 556 - 557 ); Lambert v Roberts ( (1980) 72 Cr App R 223 at p 230 ). Nor, in such a case, will the implied licence ordinarily be restricted to presence on the open driveway or path for the purpose of going to the entrance of the house. A passer-by is not a trespasser if, on passing an open driveway with no indication that entry is forbidden or



unauthorized, he or she steps upon it either unintentionally or to avoid an obstruction such as a vehicle parked across the footpath. Nor will such a passer-by be a trespasser if, for example, he or she goes upon the driveway to recover some item of his or her property which has fallen or blown upon it or to lead away an errant child. To adapt the words of Lord Parker CJ in Robson ([1967] 2 QB at p 950), the law is not such an ass that the implied or tacit licence in such a case is restricted to stepping over the item of property or around the child for the purpose of going to the entrance and asking the householder whether the item of property can be reclaimed or the child led away. The path or driveway is, in such circumstances, held out by the occupier as the bridge between the public thoroughfare and his or her private dwelling upon which a passer-by may go for a legitimate purpose that in itself involves no interference with the occupier's possession nor injury to the occupier, his or her guests or his, her or their property." via [7]



(1984) 155 CLR 1 ; cf Plenty v Dillon (1991) 171 CLR 635 .



Kumer v Suncorp Metway Insurance Ltd & Ors [2005] QCA 254 40. In dealing with this aspect of the appellant's argument, and the learned primary judge's reasoning, it should be said at the outset that principles of statutory interpretation whereby it is presumed that common law rights of subjects are not to be regarded as abrogated in the absence of a clear statement of legislative intention to that effect afford little assistance to this discussion. [12] That is because the rights of a claimant against the Nominal Defendant are the creature of the Act . [13] A claimant has no right to damages against the Nominal Defendant at common law. Since it is the Act which creates rights against the Nominal Defendant, it is to the terms of that statute that one must look to discover the extent of, and limitations upon, those rights. It follows that there is no reason to prefer a reading of the Act that is different from its literal meaning in order to preserve a claimant's common law rights. via [12] Cf Twist v Randwick Municipal Council (1976) 136 CLR 106 at 109 - 110 ; Plenty v Dillon (1991) 171 CLR 635 at 639 - 641 ; Wik Peoples v State of Queensland (1996) 187 CLR 1 at 185 - 186 . State of New South Wales v. Koumdjiev [2005] NSWCA 247 21 The primary judge found that it had been a difficult night for the police, and that they had reasonable cause for believing that, for the purposes of the Intoxicated Persons Act , there would be a responsible person at Ms. Docherty’s home. On the question whether the police were entitled to enter the foyer, the primary judge found that the police would have no such entitlement unless either they had a licence, referring to Halliday v. Nevill (1984) 155 CLR 1 and Plenty v. Dillon (1991) 171 CLR 635 , or unless they had a power to enter pursuant to s. 352 of the Crimes Act , referring to Lippl v. Haines (1989) 18 NSWLR 620 . THOMPSON v VINCENT [2005] NSWCA 219 99 Alternatively, it was submitted that there was no power at common law to enter private land against the will of the occupier in circumstances such as the present and that there was no statutory authorisation that would make such entry lawful. In the absence of a warrant, the arrest was unjustified. Plenty v Dillon (1991) 171 CLR 635 at 647-8, Lippl v Haines (1989) 18 NSWLR 620 at 635 were cited. THOMPSON v VINCENT [2005] NSWCA 219



121 The contention that the police were trespassers did not rest entirely upon this uncertain base. The main submission was that the police had no entitlement to enter the land at any time during the afternoon. In particular, it was submitted that the facts did not engage the implied licence to enter unenclosed land that exists in various circumstances (see Halliday at 7 ). Nor could the officers point to any circumstances recognised at common law as justifying warrantless entry in the execution of police duty ( Lippl , Plenty at 647-8 ). R v Conway [2005] QCA 194 16. Nothing in the Act diminishes the long-established common law principle that every unauthorised entry upon private property is a trespass and a person in possession or entitled to possession of premises has the right to exclude others from those premises. A police officer who enters or remains on private property without leave or licence of the person in possession or entitled to possession commits a trespass unless the entry or presence on the premises is authorised or excused by law: Coco v The Queen . [8] As Lord Denning MR said in Southam v Smout [9] adopting a quotation from the Earl of Chatham: " 'The poorest man may in his cottage bid defiance to all the forces of the Crown. It may be frail - its roof may shake - the wind may blow through it - the storm may enter - the rain may enter - but the King of England cannot enter - all his force dares not cross the threshold of the ruined tenement.' So be it - unless he has justification by law." [10] via [10]



Quoted with approval by Mason CJ, Brennan J (as he then was) and Toohey J in Plenty v Dillon (1991) 171 CLR 635 , 639 ; see also the observation of Brennan J in Halliday v Nevill (1984) 155 CLR 1, 10 . Port Stephens Shire Council & Anor v Tellamist P/L [2004] NSWCA 353 190 From this emanates both the statement (which is trite law) that ‘trespass is actionable per se’, and the distinction between trespass and actions on the case such as nuisance, and later negligence: see Scott v Shepherd (1773) 96 ER 525. Nuisance protects against unreasonable interference with the plaintiff’s use and enjoyment of his land rather than with his possession, that interference stemming from conduct of the defendant outside the plaintiff’s land. In such circumstances, the absence of force and arms interfering with possession did not merit making the conduct actionable without proof of damage. Hence nuisance was brought as an action on the case, in which the plaintiff set out in his writ the damages allegedly suffered and the circumstances in which they were suffered, with the Court to determine whether in fact the conduct was tortious. In cases of trespass, by contrast, the disturbance of the plaintiff’s right to exclusive possession was ipso facto tortious and the plaintiff was therefore entitled to recover damages even though he had sustained no actual loss: see Plenty v Dillon (1990-1) 171 CLR 635. Were nothing more shown than that the Council trespassed on Tellamist’s land, nominal damages would be available. Coleman v Power [2004] HCA 39 185. First and foremost is the fact that s 7(1)(d) creates a criminal offence. The offence which it creates restricts freedom of speech. That freedom is not, and never has been, absolute. But in confining the limits of the freedom, a legislature must mark the boundary it sets with clarity. Fundamental common law rights are not to be eroded or curtailed save by clear words [146] . via



[146] Re Bolton; Ex parte Beane (1987) 162 CLR 514 at 523 ; Bropho v Western Australia (1990) 171 CLR 1 at 18 ; Plenty v Dillon (1991) 171 CLR 635 at 654 ; Coco v The Queen (1994) 179 CLR 427 at 435438 ; Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 CLR 543. REGINA v VORHAUER [2002] NSWCCA 483 10 In the alternative, the applicant relied on some “combination” of s 73 of the Constitution and the High Court judgment in Plenty v Dillon (1991) 171 CLR 635. This appears to be the basis of a submission that the criminal proceedings against her were invalid because the police officers were trespassers. Plenty v Dillon was an action in trespass to land against police officers who entered private property without proper authority. It has no relevance to the validity of the criminal proceedings against the Applicant or of any of the judicial orders made in the proceedings. It may have some implication for the admissibility of evidence in those proceedings, but that is not before this Court. Section 73 has nothing to say with respect to any of the conduct complained of by the Applicant. REGINA v VORHAUER [2002] NSWCCA 483 10 In the alternative, the applicant relied on some “combination” of s 73 of the Constitution and the High Court judgment in Plenty v Dillon (1991) 171 CLR 635. This appears to be the basis of a submission that the criminal proceedings against her were invalid because the police officers were trespassers. Plenty v Dillon was an action in trespass to land against police officers who entered private property without proper authority. It has no relevance to the validity of the criminal proceedings against the Applicant or of any of the judicial orders made in the proceedings. It may have some implication for the admissibility of evidence in those proceedings, but that is not before this Court. Section 73 has nothing to say with respect to any of the conduct complained of by the Applicant. R v Merritt [2002] NSWCCA 368 7 In R v O'Neill this Court considered what amounts to proper announcement in similar circumstances. After reviewing the authorities, Mason P with whom Sully and Dowd JJ agreed: "Unless the exigent circumstances exceptionally applies (see Lippl v Haines ) or unless the statute provides to the contrary, the Constable proposing to force entry in order to execute coercive process ... (Cf Plenty v Willow [ (1991) 171 CLR 635 ] (at 641,650 – 651 )) Such a search or arrest warrant sought to effect an arrest must state a lawful reason for entry without permission. The cause or purpose that must be announced by the officer and rejected by the resident is a basis for entry without consent. Gleeson CJ refers to this in Lippl v Haines on the officer’s ‘authority’.” LAURENS & ANOR -v- WILLERS [2002] WASCA 183 40 In a case dealing with attempts by police officers to effect service of a summons on private property where the owners had ordered them off, it was held that the police officers were liable in damages for trespass – Plenty v Dillon (1991) 171 CLR 635. In that case, at pages 638 and 639 Mason CJ, Brennan and Toohey JJ said: "Thus the issue for determination is simply whether a police officer who is charged with the duty of serving a summons is authorized, without the consent of the person in possession or entitled to possession of land and without any implied leave or licence, to go upon the land in order to serve the summons.



The starting point is the judgment of Lord Camden L.C.J. in Entick v. Carrington (1765) 19 St Tr 1029, at p 1066: 'By the laws of England, every invasion of private property, be it ever so minute, is a trespass. No man can set his foot upon my ground without my licence, but he is liable to an action, though the damage be nothing ... If he



(Page 18) admits the fact, he is bound to shew by way of justification, that some positive law has empowered or excused him.' And see Great Central Railway Co. v. Bates (1921) 3 KB 578, at p 582 ; Morris v. Beardmore [1981] AC 446, at p 464 . The principle applies to entry by persons purporting to act with the authority of the Crown as well as to entry by other persons. As Lord Denning M.R. said in Southam v. Smout [1964] 1 QB 308, at p 320, adopting a quotation from the Earl of Chatham: 'The poorest man may in his cottage bid defiance to all the forces of the Crown. It may be frail - its roof may shake - the wind may blow through it - the storm may enter - the rain may enter - but the King of England cannot enter - all his force dares not cross the threshold of the ruined tenement.' So be it - unless he has justification by law.' And in Halliday v. Nevill (1984) 155 CLR 1 Brennan J. said (at p 10 ): 'The principle applies alike to officers of government and to private persons. A police officer who enters or remains on private property without the leave and licence of the person in possession or entitled to possession commits a trespass and acts outside the course of his duty unless his entering or remaining on the premises is authorized or excused by law.' The proposition that any person who 'set(s) his foot upon my ground without my licence ... is liable to an action' in trespass is qualified by exceptions both at common law and by statute." TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 There was no licence to enter and film arising from the fact that the Respondent had not locked the gate. Alternatively, the Appellant entered the property for a purpose for which it knew or understood the Respondent would not consent. There was an implied licence for persons to enter land for the purpose of requesting permission to film. The Appellant did not request, and had no intention of requesting, permission. Its entry was outside the implied licence. Plenty v Dillon (1990-1991) 171 CLR 635; Halliday v Nevill (1984) 155 CLR 1; Barker v The Queen (1983) 153 CLR 338; Coco v The Queen (1993-1994) 179 CLR 427; Robson v Hallett [1967] 2 QB 939; Brunner v Williams [1975] Crim LR 250; TV3 Network Services Ltd v Broadcasting Standards Authority [1995] 2 NZLR 720 applied. Inglis Electrix Pty Ltd v Healing (Sales) Pty Ltd (1967) 69 SR(NSW) 311; Healing (Sales) Pty Ltd v Inglis Electrix Pty Ltd (1968) 121 CLR 584; Lincoln Hunt Australia Pty Ltd v Willesee (1986) 4 NSWLR 457; Morris v Beardmore [1981] AC 446; ABC v Lenah Game Meats Pty Ltd [2001] HCA 63, 76 ALJR 1; Anderson v Fairfax (1883) 4 NSWR 183; Emcorp Pty Ltd v Australian Broadcasting Corporation [1988] 2 Qd R 169; Attorney-General v Hewitt [2000] 2 NZLR 110 discussed. TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82



26 In the joint judgment of Gaudron and McHugh JJ in Plenty v Dillon (1990-1991) 171 CLR 635 at 647, their Honours said (references omitted): “The policy of the law is to protect the possession of property and the privacy and security of its occupier … A person who enters the property of another must justify that entry by showing that he or she either entered with the consent of the occupier or otherwise had lawful authority to enter the premises … Consent to an entry is implied if the person enters for a lawful purpose . In Robson v Hallett [ [1967] 2 QB 939 at 951 ] Lord Parker CJ said: ‘the occupier of any dwelling-house gives implied licence to any member of the public coming on his lawful business to come through the gate, up the steps, and knock on the door of the house.’ This implied licence extends to the driveway of a dwelling house …” [Emphasis added] TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 28 The Appellant relied on the reference in Halliday v Nevill to a “purpose of lawful communication” with, relevantly, the Respondent and to the reference to “a lawful purpose” in Plenty v Dillon . TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 52 The protection of privacy interests has long been recognised as a social value protected by the tort of trespass. Privacy is specifically referred to as such an objective in the joint judgment of Gaudron and McHugh JJ in Plenty v Dillon at 647, which I have quoted above. Their Honours refer with approval to the judgment of Lord Scarman in Morris v Beardmore [1981] AC 446 where his Lordship said at 463-464, employing terminology also used in the joint judgment of the High Court in Coco v The Queen : “… it is not the task of judges, exercising their ingenuity in the field of implication, to go further in the invasion of fundamental rights and liberties than Parliament has expressly authorised … I have deliberately used an adjective which has an unfamiliar ring in the ears of common lawyers. I have described the right of privacy as ‘fundamental’. I do so for two reasons. First, it is apt to describe the importance attached by the common law to the privacy of the home. It is still true, as was said by Lord Camden CJ in Entick v Carrington (1765) 19 State Tr. 1029, 1066, that: ‘No man can set his foot upon my ground without my licence, but he is liable to an action, though the damage be nothing … If he admits the fact, he is bound to show by way of justification, that some positive law has empowered or excused him.’ Secondly, the right enjoys the protection of the European Convention for the Protection of Human Rights and Fundamental Freedoms (1953), which the United Kingdom has ratified and under which the United Kingdom permits to those within its jurisdiction the individual right of petition: see articles 8 and 25.” TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82



86 Mr McClintock submitted that the only case in which damages for mental trauma have been awarded for trespass was when Plenty v Dillon (1990-1991) 171 CLR 635 was remitted by the High Court. (See Plenty v Dillon [1997] SASC 6372 (Judge Kelly, a Master of the Supreme Court of South Australia).) He submitted that this case was wrongly decided. The Appellant did not, however, refer the Court to any authority supporting the proposition for which it contended.



TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 103 In the light of the reasoning in Palmer Bruyn & Parker, the relevant test for recovery of consequential loss after an intentional tort in terms of “natural and probable consequence” is the preferred formulation in Australia. However, it must not be applied as if it were a statutory formulation. Numerous other cognate formulations have been used in the authorities. (See Palmer Bruyn & Parker at [76] per Gummow J.) One such formulation was “reasonable and natural consequences”. (See Wormald v Cole at 627, 630 .) This was the formulation contained in Trindade, The Law of Torts in Australia , 2nd ed (1993) at 295, which Judge Kelly adopted and applied in Plenty v Dillon on remitter, save on one occasion when he used the words “natural and probable consequence”. Similarly in the present case, her Honour used the words “natural and reasonable consequence”. I do not, however, understand Judge Kelly or Judge English to have applied this test in a manner different to a “natural and probable consequences” test. No error arises in that respect. TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 115 I note that, on this analysis, it is difficult to support the decision of Judge Kelly in Plenty v Dillon . Although each case must turn on its facts – particularly the nature of the trespass – the mental trauma suffered in Plenty v Dillon does not appear to me to be a natural and probable consequence where a person is of normal fortitude. TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 115 I note that, on this analysis, it is difficult to support the decision of Judge Kelly in Plenty v Dillon . Although each case must turn on its facts – particularly the nature of the trespass – the mental trauma suffered in Plenty v Dillon does not appear to me to be a natural and probable consequence where a person is of normal fortitude. TCN CHANNEL NINE PTY LIMITED v HENRY ALFRED ANNING [2002] NSWCA 82 178 General damages should reflect the significant purpose of vindicating the Respondent’s right to exclusive occupation. This requires a substantial award. (See Plenty v Dillon at 654-655 per Gaudron and McHugh JJ.) I would assess such damages at $25,000. REGINA v O'NEILL [2001] NSWCCA 193 19 Turning to the merits of the appeal, the learned judge correctly held that police officers commit a trespass unless their entry into private property is authorised or excused by law (see Plenty v Dillon (1991) 171 CLR 635 at 639 ). As expounded in Lippl , the common law authorises forcible entry to effect an arrest in circumstances attracting s 352 of the Crimes Act provided two conditions are satisfied. The presently relevant requirement is that, save in exigent circumstances, “proper announcement” must precede entry. This appeal raises the question as to what is a “proper announcement” . REGINA v O'NEILL [2001] NSWCCA 193



25 Unless the “exigent circumstances” exception applies (as to which see Lippl at 636-7 ) or unless statute provides to the contrary, the constable proposing to force entry in order to execute coercive process (cf Plenty at 641, 650-1 ) such as a search or arrest warrant or to effect an arrest must state a lawful reason for entry without permission. The “cause” or “purpose” that must be announced by the officer and rejected by the resident is a basis for entry without consent. Gleeson CJ refers to this in Lippl as the officer’s “authority”. REGINA v O'NEILL [2001] NSWCCA 193 2. Police officers commit a trespass unless their entry into private property is authorised or excused by law. Plenty v Dillon (1991) 171 CLR 635 (referred). Save in exigent circumstances, “proper announcement” stating a lawful reason for entry without permission must precede entry. Lippl v



Haines (1989) 18 NSWLR 620 ; Eccles v Bourque (1974) 50 DLR(3d) 753; Semayne’s Case (1604) 5 Co Rep 91a; 77 ER 194 (discussed) Launock v Brown (1819) 2 B & Ald 592; 106 ER 482 (referred). The “cause” or “purpose” that must be announced by the officer and rejected by the resident is the basis for entry without consent. R v Briggs [1995] 1 NZLR 196 ; Miller v United States 357 US 301, (1958) (referred). R v Nicholas [2000] VSCA 49 85. The "shift" there referred to may be traced, in this country at least, to the description by Brennan, J. of rights to private property in his dissenting judgment in Halliday v. Nevill (1984) 155 C.L.R. 1 where, in discussing these concepts and after having cited (at 10 ) Entick v. Carrington 19 State Tr at 1066, he said that the common law has "long protected the privacy of the home …",: at 12. It is interesting to note that when a claim for trespass arising out of the entry of police onto private premises again came before the High Court, it was the dissenting judgment of Brennan, J. which was cited in two judgments given by the members of the Court: Plenty v. Dillon (1991) 171 C.L.R. 635 at 639 and 647 . Privacy was referred to in the concurring judgment of Gaudron and McHugh, JJ. at 647 in these terms: "The policy of the law is to protect the possession of property and the privacy and security of its occupier …". See also Environment Protection Authority v. Caltex Refining Co. Pty. Ltd. (1993) 178 C.L.R. 477 at 551 per McHugh, J., referring to the passage quoted above from George v. Rockett . Egan v Willis [1998] HCA 71 [129]



Plenty v Dillon (1991) 171 CLR 635 at 653-654 ; Coco v The Queen (1994) 179 CLR 427 at 436 .



Re Residential Tenancies Tribunal of New South Wales v Henderson; Ex parte Defence Housing Authority [1997] HCA 36 There is nothing in the principles recognised in Melbourne Corporation v The Commonwealth or in any extrapolation of those principles to be found in the judgment of Dixon J in Uther or in the reasons of the majority in Cigamatic which would suggest that the Crown or its agents enjoy any special immunity from the operation of laws of general application, State or federal. Indeed, the contrary is affirmed. The rule of law requires such a result. In A v Hayden [57] Murphy J described as elementary the principle that: via [57]



(1984) 156 CLR 532 at 562 . See also Plenty v Dillon (1991) 171 CLR 635 at 639 .



R v Davidson [1996] QCA 531 In marked contrast, legislative grants of invasive powers to the executive for use against citizens are always tightly circumscribed by Parliaments and narrowly construed by courts. [25] While eavesdropping activities authorised by Parliament are limited as to their application and conditional upon prior judicial approval, it seems to me anomalous for courts to condone analogous activities free from any constraints. Although neither Australia nor Queensland has any constitutionally enshrined individual rights which are presently material, traditional common law doctrines are concerned with the protection of individual citizens in their relationships with the body politic. I do not doubt that our jurisprudence can adequately respond to criminal activity in society without jeopardising those values. Nonetheless, I consider that issues related to law enforcement powers and tactics are better left to public debate and legislative determination than judicial decision in the narrow context of individual cases selected by one of the parties, who also choose the issues and influence what is decided by the information provided to courts and the nature and content of their arguments.



via [25] George v. Rockett (1990) 170 C.L.R. 104 ; Plenty v. Dillon (1991) 171 C.L.R. 635 ; Carroll v. Mijovich (1991) 25 N.S.W.L.R. 441 ; Coco v. R. (1994) 179 C.L.R. 427 ; Grollo v. Palmer (1995) 184 C.L.R. 348, 367-368 . COCO v THE QUEEN (1994) 179 CLR 427, (1994) 120 ALR 415, (1994) Aust Torts Reports 81-270, (1994) 68 ALJR 401, (1994) 72 A Crim R 32 [1994] HCA 15 Plenty v. Dillon (1991) 171 CLR 635 at 639 per Mason CJ, Brennan and Toohey JJ, 647 per Gaudron and McHugh JJ See also Colet v. The Queen (1981) 119 DLR (3d) 521 at 526 .). In accordance with that principle, a police officer who enters or remains on private property without the leave or licence of the person in possession or entitled to possession commits a trespass unless the entry or presence on the premises is authorized or excused by law (( 2 ) Halliday v. Nevill ( 1984 ) 155 CLR at 10 per Brennan J; Plenty v. Dillon (1991) 171 CLR at 639 per Mason CJ, Brennan and Toohey JJ, 647 per Gaudron and McHugh JJ). Statutory authority to engage in what otherwise would be tortious conduct must be clearly expressed in unmistakable and unambiguous language. Indeed, it has been said that the presumption is that, in the absence of express provision to the contrary, the legislature did not intend to authorize what would otherwise have been tortious conduct ((3) Plenty v. Dillon (1991) 171 CLR at 648 per Gaudron and McHugh JJ; Morris v. Beardmore (1981) AC 446 at 455, 463 ; Colet (1981) 119 DLR (3d) at 527-528.). But the presumption is rebuttable and will be displaced if there is a clear implication that authority to enter or remain upon private property was intended. Such an implication may be made, in some circumstances, if it is necessary to prevent the statutory provisions from becoming inoperative or meaningless. However, as Gaudron and McHugh JJ observed in Plenty v. Dillon ((4) (1991) 171 CLR at 654.): COCO v THE QUEEN (1994) 179 CLR 427, (1994) 120 ALR 415, (1994) Aust Torts Reports 81-270, (1994) 68 ALJR 401, (1994) 72 A Crim R 32 [1994] HCA 15 The principle in Entick v. Carrington received affirmation by this Court in Plenty v. Dillon ((48) (1991) 171 CLR 635 .) where a power to serve a summons was held not to authorize a police officer to go on to private premises in order to serve the summons. As Gaudron and McHugh JJ observed ((49) ibid. at 648 . See also Morris v. Beardmore (1981) AC 446 at 455 .): R v Coco [1993] QCA 185 Even if under the Act it were to be held that a judge is given certain authority to authorise incidental actions which would otherwise be unlawful or illegal, it could be expected that there would exist a distinct limit on the extent of the authorisation which could be given. While the granting of any approval in respect of incidental actions otherwise unlawful would be a discretionary matter for judgment by the judge, if he has such a power at all, the limit to that discretion would necessarily be reached at the point of what was not only necessary to overhear conversations but also was reasonable to that end. While relevant conversations might take place in a variety of circumstances, the limits upon the judge's authority might be found in what was both reasonable and necessary in terms of the object of the statute. The intention of the statute is to preserve the opportunity in appropriate circumstances for conversations to be overheard by law enforcement officers and minimal activity of a kind which would otherwise amount to trespass or damage to property might be considered reasonable and necessary but it could hardly be suggested that injury to persons or serious damage to property would fall within that category and so be capable of authorisation by a judge. However, nothing in the nature of a definite conclusion calls to be expressed on this occasion and the matter can be left without attempting to reach one. A salutary reminder of the presumption against a construction giving implied authorisation of an illegality is to be found in Plenty v. Dillon (1991) 171 C.L.R. 635 and in considering whether an implication arises, it has to be conceded that s. 43(2)(c) would not be deprived of all application if it were to be held that it does not authorise the commission of what would otherwise be a trespass. In some circumstances, e.g. when the conversation occurs in a public place, a "private conversation" may be overheard by the use of a "listening device" without any trespass being committed, although to limit the application of the subsection to situations not involving entry on private premises would be to limit it very much indeed.



SECRETARY, DEPARTMENT OF HEALTH AND COMMUNITY SERVICES v. J.W.B. AND S.M.B. (MARION'S CASE.) [1992] HCA 15 5. In England, the onus is on the plaintiff to prove lack of consent(265) Freeman v. Home Office (No.2) (1984) QB 524, at p 539. That view has the support of some academic writers in Australia( 266) See Balkin and Davis, Law of Torts, ( 1991) pp 38-39 ; Luntz and Hambly, Torts: Cases and Commentary, 3rd ed. (1992), pp 680-681; Blay, "Onus of Proof of Consent in an Action for Trespass to the Person", (1987) 61 Australian Law Journal, 25, but it is opposed by other academic writers in Australia(267) See Fleming, The Law of Torts, 7th ed. (1987), p 72; Trindade and Cane, The Law of Torts in Australia, (1985), pp 39-40. It is opposed by Canadian authority(268) Hambley v. Shepley (1967) 63 DLR (2d) 94, at p 95; Kelly v. Hazlett (1976) 75 DLR (3d) 536, at p 556; Allan v. New Mount Sinai Hospital (1980) 109 DLR (3d) 634. It is also opposed by Australian authority(269) Hart v. Herron (1984) Aust. Torts Reports 80-201; Sibley v. Milutinovic (1990) Aust. Torts Reports 81-013. Notwithstanding the English view, I think that the onus is on the defendant to prove consent. Consent is a claim of "leave and licence". Such a claim must be pleaded and proved by the defendant in an action for trespass to land(270) Kavanagh v. Gudge 7 Man. and G. 316 ( 135 ER 132 ); Wood v. Manley (1839) 11 AD and E 34 ( 113 ER 325 ); Plenty v. Dillon (1991) 171 CLR 635 , at p 647 . It must be pleaded in a defamation action when the defendant claims that the plaintiff consented to the publication( 271 ) See Loveday v. Sun Newspapers Ltd. (1938) 59 CLR 503, at p 525 . The Common Law Procedure Act 1852 (15 and 16 Vict. c.76)(272) Sched. B. 44 also required any "defence" of leave and licence to be pleaded and proved. However, those who contend that the plaintiff must negative consent in an action for trespass to the person deny that consent is a matter of leave and licence. They contend that lack of consent is an essential element of the action for trespass to a person. I do not accept that this is so. The essential element of the tort is an intentional or reckless, direct act of the defendant which makes or has the effect of causing contact with the body of the plaintiff. Consent may make the act lawful, but, if there is no evidence on the issue, the tort is made out. The contrary view is inconsistent with a person's right of bodily integrity. Other persons do not have the right to interfere with an individual's body unless he or she proves lack of consent to the interference.
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