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INTRODUCTION



This appeal is from a final judgment entered on March 31, 2010 (“Judgment”) by the United States District Court, Southern District of New York, the Honorable Barbara S. Jones presiding (“District Court”), entered against defendant and appellant Halsey Minor (“Minor”), pursuant to motions for summary judgment filed by plaintiff and appellee Sotheby’s, Inc. (“Sotheby’s”), awarding $4,394,000.00 in damages and $2,245,850.99 in prejudgment interest, for a total of $6,639,850.99 to Sotheby’s. (Special Appendix (“SA”), Tab D.) Ms. Dara Mitchell (“Mitchell”) is an Executive Vice President and Director of the American Paintings Department of Sotheby’s. In 2008, Minor sought to acquire renowned American paintings. For months, Mitchell had provided advice and consultation to Minor regarding, among other things, the condition, price, and opportunities to purchase various American artwork. For example, Mitchell advised Minor that a George Caleb Bingham painting entitled “Wood-Boatman on a River” that Minor was interested in was “not a smart picture” and was not “worth buying at any price.” Minor followed Mitchell’s advice and did not purchase the painting. Mitchell advised Minor that a George Inness painting that Minor was interested in “might actually not sell if you don’t bid on it” at a Christie’s auction. Minor followed Mitchell’s advice and did not bid on the artwork.
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On May 22, 2008, Sotheby’s conducted an auction of American paintings in New York. Minor was interested in paintings by William Merritt Chase and Childe Hassam. Minor participated by telephone from Los Angeles and Mitchell attended the auction in New York and submitted bids on Minor’s behalf. Throughout the course of the auction, Mitchell continued to provide advice and consultation to Minor on various paintings up for bid, telling Minor to “save your money” on one painting, “let it go” on another painting, and “can’t recommend that” on another painting. Ultimately, Minor successfully bid on three paintings – “Diamond Dust Shoes” for $250,000, “Carriage in Winter” for $3,500,000, and “Peaceable Kingdom” for $8,600,000. Prior to the auction, Minor did not intend to bid on the “Peaceable Kingdom,” and certainly not more than $5,000,000 even if he changed his mind and decided to do so. Minor bid far more than he intended on the “Peaceable Kingdom,” largely based on advice and counsel from Mitchell, who at one point encouraged Minor to keep bidding, stating: This is, this is, this is for your house though, this is the great [sic]. I mean you buy a house like that, I mean…. An E-mail that Mitchell sent internally the day after the sale candidly described what really happened at the auction: He went further on the Hicks [i.e., the “Peaceable Kingdom”] then [sic] he intended to and needed the
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assurance that he was doing the right thing. He was shell shocked after the sale but knew he had come away with some great paintings. I recommended he pass on a few because I really thought they were not up to the quality he should have or they had condition issues. He had a huge impact on the sale and that is what is most important. After the auction, Minor discovered that Sotheby’s had loaned millions of dollars to the consignors of the “Carriage in Winter” and “Peaceable Kingdom” secured by those artworks. In fact, the consignor of “Peaceable Kingdom” had borrowed more than $11,000,000 from Sotheby’s, defaulted on the loan, and filed bankruptcy. Sotheby’s estimated that the artwork would sell for between $6,000,000 and $8,000,000. Accordingly, Sotheby’s only hope of recouping its $11,000,000 loan was that someone would substantially overbid for the “Peaceable Kingdom.” The District Court rejected Minor’s claim that Sotheby’s should have disclosed its economic interest in the “Carriage in Winter” and “Peaceable Kingdom” and granted summary judgment in favor of Sotheby’s. The District Court erred in so holding for at least three reasons. First, Mitchell/Sotheby’s was Minor’s agent and fiduciary and therefore owed a duty to disclose Sotheby’s interest in the “Carriage in Winter” and “Peaceable Kingdom.” While an auction house generally acts as an agent of the consignors, here Mitchell was also an agent of Minor who was authorized to submit and bind Minor on bids made at the
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auction. Moreover, the nature of the relationship between Minor and Mitchell and the trust and confidence that Minor reposed in Mitchell establish that Mitchell acted as an agent and fiduciary of Minor. Second, Sotheby’s misrepresented in the auction catalogue that it did not have “an economic interest equivalent to an ownership interest” in the “Peaceable Kingdom” and “Carriage in Winter.” Minor was entitled to rescind the purchase based on such misstatement. Third, Sotheby’s was required to disclose its interest in the “Peaceable Kingdom” and “Carriage in Winter” because the regulations (“Regulations”) promulgated by the New York Department of Consumer Affairs (“DCA”) provided that: If an auctioneer or public salesroom has any interest, direct or indirect, in an article, including a guaranteed minimum, other than the selling commission, the fact such interest exists must be disclosed in connection with any description of the article or articles in the catalogue or any other printed material published or distributed in relation to the sale. Sotheby’s concealment of its interest in the “Peaceable Kingdom” and “Carriage in Winter” in violation of the Regulations constitutes further evidence of Sotheby’s misconduct entitling Minor to rescind the purchase. As demonstrated below, the Court should reverse the Judgment and remand to the District Court with instructions to enter judgment in favor of Minor.
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STATEMENT OF JURISDICTION



The District Court has jurisdiction under 28 U.S.C. §1332. The Second Circuit has jurisdiction under 28 U.S.C. §1291. The Judgment was entered on March 31, 2010. (SA, Tab D.) A timely Notice of Appeal was filed on April 28, 2010. 28 U.S.C. §2107(a); Fed. R. App. P. 4(a)(1)(A). (Joint Appendix (“JA”), Vol. 10, Tab 52.) III. A.



ISSUES PRESENTED



Did the District Court err in finding that an art auctioneer who advised



and counseled a prospective purchaser about condition, price, and opportunities to purchase fine art and who advised the purchaser about bidding during an auction did not owe a fiduciary duty to the purchaser? B.



Did the District Court err in finding as a matter of law that an art



auctioneer’s right to sell artwork and keep all of the proceeds from the sale did not constitute an economic interest in the artwork equivalent to an ownership interest? C.



Did the District Court err in refusing to consider Minor’s argument



concerning the Regulations based on “judicial admission”? D.



Did the District Court err in awarding $4,394,000.00 in principal and



$2,245,850.99 in prejudgment interest to Sotheby’s?
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STATEMENT OF THE CASE



On September 2, 2008, Sotheby’s filed a Complaint in District Court against Minor for Breach of Contract (Diamond Dust Shoes),1 Breach of Contract (Peaceable Kingdom), and Breach of Contract (Carriage in Winter). (JA, Vol. 1, Tab 2.) On September 22, 2008, Minor filed an Answer and Counterclaim for Reformation of Contract. (JA, Vol. 1, Tab 3.) On October 17, 2008, Sotheby’s filed an Answer to Minor’s Counterclaim. (JA, Vol. 1, Tab 2.) On April 9, 2009, Minor filed a Motion for Leave to File an Amended Answer and Counterclaims to assert claims for Rescission of Contract for The Peaceable Kingdom, Rescission of Contract for Carriage in Winter, Breach of Fiduciary Duty, and Deceptive Practices under N.Y. General Business Law Section 349. (JA, Vol. 1, Tabs 5&6.) On May 12, 2009, Sotheby’s filed a Motion for Partial Summary Judgment on its First Claim for Breach of Contract (Diamond Dust Shoes) and for an order dismissing Minor’s claim and defense based on a violation of the New York Department of Consumer Affairs regulations (JA, Vol. 1, Tab 8), and an



1



While Minor sought to rescind the sale of the “Peaceable Kingdom” and “Carriage in Winter,” he did not do so with respect to the “Diamond Dust Shoes.”
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Opposition to Minor’s Motion for Leave to File an Amended Answer and Counterclaims (JA, Vol. 1, Tab 13). On June 9, 2009, Minor filed an Opposition to Sotheby’s Motion for Partial Summary Judgment (JA, Vol. 3, Tab 16) and a Reply in Support of his Motion for Leave to File an Amended Answer and Counterclaims (JA, Vol. 3, Tab 20). On July 31, 2009, Sotheby’s filed a Motion for Summary Judgment on its remaining claims for relief (i.e., Second Claim for Breach of Contract (Peaceable Kingdom) and Third Claim for Breach of Contract (Carriage in Winter)) and for an order dismissing the remainder of Minor’s claims and defenses. (JA, Vol. 4, Tab 25.) Minor filed a Motion for Partial Summary Judgment for an order dismissing Sotheby’s Second Claim for Breach of Contract (Peaceable Kingdom) and Third Claim for Breach of Contract (Carriage in Winter). (JA, Vol. 6, Tab 32.) On September 3, 2009, Sotheby’s and Minor each filed an Opposition to the other’s Motion for Summary Judgment. (JA, Vol. 7, Tab 35; Vol. 7, Tab 38.) On September 29, 2009, Sotheby’s and Minor each filed a Reply to the other’s Opposition to Motion for Summary Judgment. (JA, Vol. 9, Tab 44; Vol. 10, Tab 49.) On October 26, 2009, Magistrate Judge Pitman issued an Opinion and Order denying Minor’s Motion for Leave to File an Amended Answer and Counterclaims
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to the extent that Minor sought to add counterclaims for Breach of Fiduciary Duty and violation of N.Y. General Business Law Section 349. (SA, Tab B.) On March 30, 2010, the District Court entered an Order granting Sotheby’s Motions for Summary Judgment and denying Minor’s Motion for Partial Summary Judgment (“Order”). (SA, Tab C.) On March 31, 2010, the District Court entered a Judgment in favor of Sotheby’s. That same day, the District Court entered an Amended Judgment awarding $4,394,000.00 in damages and $2,245,850.99 in prejudgment interest for a total of $6,639,850.99 in favor of Sotheby’s. (SA, Tab D.) On April 28, 2010, Minor filed a Notice of Appeal of the Order and Judgment. (JA, Vol. 10, Tab 52.) V. A.



STATEMENT OF FACTS



Minor’s Relationship with Mitchell



Mitchell is an Executive Vice President and Director of the American Paintings Department of Sotheby’s. (JA, Vol. 9, Tab 46, p.3095, ¶1.) Minor is an entrepreneur and a self-made millionaire who made his fortune in the technology business. Minor’s relationship with Mitchell first began in the late 1990’s, when Mitchell traveled to Minor’s homes in San Francisco and Virginia to review some paintings in Minor’s collection that he was considering selling. (JA, Vol. 8, Tab 39, pp.2686-88.)
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In the late 2000’s, Mitchell began providing advice and consultation to Minor regarding, among other things, condition, price, and purchase opportunities concerning various American artwork. In February 2008, Minor informed Mitchell that he had recently purchased a home in Colonial Williamsburg, Carter’s Grove, and he was interested in purchasing 18th, 19th and 20th century artwork for the house. (JA, Vol. 7, Tab 39, p.2449.) Minor valued and trusted Mitchell’s advice and expertise as a specialist in American art and asked Mitchell for her opinion concerning a Gilbert Stuart portrait of George Washington. Minor believed that Mitchell’s expertise put her “in a unique position to provide guidance” on the painting. (JA, Vol. 8, Tab 39, pp.2663-64; Vol. 7, Tab 39, p.2449.) Mitchell responded to Minor that she would “be happy to give you some help this time around if you’re collecting American.... Let me do a little research on the Stuart, it looks like a good picture.” (JA, Vol. 7, Tab 39, p.2453.) Mitchell also told Minor that she would keep him apprised of paintings that were being sold privately, about which he would otherwise have been unaware. Id. (“I’ll see if I can come up with some pictures for you. I’ve actually sold about $250 million of 6 paintings privately under Sotheby’s umbrella in the last several years. If I know what you’re looking for I can keep you in mind.”). Mitchell was “extraordinarily helpful in helping [Minor] to identify the value of the [Stuart]
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work of art.” (JA, Vol. 8, Tab 39, p.2664.) Minor ultimately decided not to purchase the work. Minor also asked for Mitchell’s frank advice on other artworks. Mitchell was both helpful and responsive. For example, when Minor sought Mitchell’s opinion on a George Caleb Bingham painting entitled, “Wood-Boatman on a River,” Mitchell responded that she was “familiar with the picture” and that the “[c]ondition [of the painting] is definitely an issue. It’s been offered to many people over the years with no takers. I’ll dig into my files and see what other information I come up with.” (JA, Vol. 7, Tab 39, p.2518.) She recommended that Minor engage art conservators to check the painting for him. Id., p.2517 (“Whose [sic] going to check it for you? Use Lance Mayer and Gay Myers. They are the best and will not mislead you.”). After researching the painting, Mitchell advised Minor that the Bingham painting was “not a smart picture for you to be honest,” and that she had confirmed that the painting had been “de-accessioned” from the Amon Carter Museum (i.e., permanently removed from the museum’s collection in 2001) so it had been on the market for seven years. Minor asked Mitchell if there was “any price [he should pay] if they want to dump it,” to which she responded that she “wouldn’t have thought worth buying at any price.” Id. Minor trusted Mitchell’s expertise and
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advice and decided not to purchase the Bingham painting. (JA, Vol. 8, Tab 39, p.2734.) Thereafter, Mitchell wrote to an art conservator named Gay Myers to let her know that she was advising Minor about potential art purchases and that based on her impression of his knowledge and his prior experiences, Minor needed substantial guidance. (JA, Vol. 7, Tab 39, p.2515) (“A man named Halsey Minor may be calling you. He’s probably going to be buying a lot of pictures in the next year or so and I’ve known him for some time. He is young, arrogant and a know it all, but he got burned really badly in the 90’s by Gerald Peters and so is now asking for my help a bit. I told him he’s got to get conservators who know what they’re doing to inspect potential purchases. I recommended you all.”). Throughout the early part of 2008, Mitchell recommended paintings to Minor that Sotheby’s was offering for sale privately. For example, in late February 2008, Mitchell contacted Minor about another Gilbert Stuart painting entitled “Master Clarke.” Mitchell informed Minor that she believed that the $1,000,000 asking price for the painting was “too much.” Mitchell suggested that she and Minor “discuss whether or not you want to see the picture in person and make [the seller] an offer. I can have it picked up from [the seller’s] house, and delivered to Sotheby’s. I can also then have its condition inspected at this time.” (JA, Vol. 7, Tab 39, p.2456.) Ultimately, based upon Mitchell’s advice, Minor agreed to
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purchase the painting for which he paid approximately $825,000.2 (JA, Vol. 8, Tab 39, pp.2666-67.) Mitchell also contacted Minor about a George Inness painting that a client of Sotheby’s was considering selling. Specifically, Mitchell wrote in an e-mail, “I don’t have a price yet and he hasn’t decided whether he is going to sell privately (through me) or at public auction. I’d like to know if the painting would be of interest to you. It’s not late, but it’s beautiful and would be great for a house.” (JA, Vol. 7, Tab 39, p.2529.) Thereafter, Mitchell made on offer for the painting on Minor’s behalf but the seller ultimately decided to sell the work at an auction through Christie’s, Sotheby’s primary competitor. Mitchell then advised Minor not to bid on the artwork at the Christie’s auction. (JA, Vol. 7, Tab 39, p.2546.) (“You offered $900,000 in all. That was pretty crummy of them to give it to Christie’s after I made them that offer. I had given them an auction estimate of $600/800,000. They obviously told Christie’s about the offer and they agreed to a higher estimate figuring you’ll buy it at least for the low bid. Do you know what their estimate is? If it’s high I hope you’ll let it go. It might actually not sell if you don’t bid on it.”). Minor followed Mitchell’s advice and did not bid on the painting at the Christie’s auction. (JA, Vol. 8, Tab 39, p.2734.)



2



Although Minor paid for this painting, Sotheby’s did not deliver Master Clarke to Minor due to the disputes at issue in this case. (JA, Vol. 8, Tab 39, pp.2666-67.)
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In addition to advising Minor about particular works, Mitchell provided general advice to Minor about upcoming auctions and artworks. For example, prior to Sotheby’s Spring 2008 auction, she informed Minor about artworks that he might be interested in. (JA, Vol. 7, Tab 39, p.2538.) Subsequently, Mitchell sent Minor several emails containing images of numerous works that would be auctioned at Sotheby’s May auction, and advised him that “there is quite a good selection of very high quality smaller works that might be perfect for decorating your house at Carter’s Grove.” (JA, Vol. 8, Tab 39, pp.2551-71.) Minor declared that he trusted and relied on Mitchell’s expertise, inside industry knowledge, and advice regarding “pricing,” “what was attractive [and] what was not attractive,” and “conservatorial problems,” among other things. (JA, Vol. 8, Tab 39, p.2665.) The evidence was undisputed that Minor relied on Mitchell’s advice and that Mitchell’s expertise and guidance led him to purchase most of his art through Sotheby’s. (JA, Vol. 8, Tab 39, p.2669) (“I relied on Dara primarily and I think ended up doing more business with Dara than with anybody else”); Id. p.2668 (“I think the more I relied on her advice the more opportunity she had to introduce me to paintings both on the public and private side”).
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Sotheby’s Economic Interest In The “Peaceable Kingdom.”



On August 18, 2005, Sotheby’s Financial Services, Inc. (“Sotheby’s-FS”)3 entered into a Secured Promissory Note and Security Agreement (“Loan Agreement”) pursuant to which Sotheby’s-FS loaned Mr. Ralph Esmerian $11,574,650. (JA, Vol. 8, Tab 41, p.2786; Appellant’s Motion to File Under Seal (“AMFS”), Ex. EE.) The original maturity date of the loan was February 1, 2007. (JA, Vol. 8, Tab 41, p.2786; AMFS, Ex. EE, p.2347.) The loan was secured by certain collateral, which consisted of certain artworks owned by Mr. Esmerian, including the “Peaceable Kingdom.” (JA, Vol. 8, Tab 41, p.2786; AMFS, Ex. EE, p.2371.) The “Peaceable Kingdom” was by far the most valuable artwork that secured the $11,574,650 loan that Sotheby’s-FS extended to Mr. Esmerian. (JA, Vol. 8, Tab 41, p.2786; AMFS, Ex. EE, pp.2361-2420.) Under Mr. Esmerian’s Loan Agreement with Sotheby’s-FS, in the event of a default, the loan became immediately due and payable and Sotheby’s-FS had all rights, powers, and privileges of a secured party under the New York Uniform Commercial Code. Sotheby’s had the right to decide whether the “Peaceable Kingdom” could be sold for cash, credit, or a combination thereof in the event of a default. (JA, Vol. 8, Tab 41, p.2786; AMFS, Ex. EE, p.2351(f).)



3



Sotheby’s Financial Services, Inc. is the financial services division of Sotheby’s. (JA, Vol. 8, Tab 41, p.2786; Vol. 4, Tab. 29, p.1414.)
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On April 20, 2007, Sotheby’s-FS and Mr. Esmerian entered into an agreement extending the maturity date of the loan from February 1, 2007 to May 31, 2007. (JA, Vol. 8, Tab 41, p.2786; AMFS, Ex. EE, p.2423, ¶3.) Mr. Esmerian subsequently defaulted on the loan and failed to pay the outstanding balance by the May 31, 2007 maturity date. By letter dated January 11, 2008, Sotheby’s-FS demanded immediate payment of all sums due under the loan. (JA, Vol. 7, Tab 39, p.2425.) Consistent with Sotheby’s-FS’s right to control the disposition of the collateral, the letter informed Mr. Esmerian that Sotheby’s-FS reserved the right to auction the collateral, including the “Peaceable Kingdom,” at the next Sotheby’s American Paintings auction to be held on May 22, 2008, and that it reserved “the right to change the auction estimates and establish reserve prices in our sole reasonable discretion.” Id. As of January 11, 2008, the outstanding amount due under the loan (including accrued interest) was $11,942,663.52. Id. After receiving Sotheby’s January 11, 2008 letter, Mr. Esmerian asked Sotheby’s to pursue a private sale of the “Peaceable Kingdom” as opposed to offering it for sale at a public auction. By letter dated January 24, 2008, Sotheby’s proposed that it would offer the “Peaceable Kingdom” for sale through a private sealed bid process, and require a minimum bid of $10 million. (JA, Vol. 7, Tab 39, p.2428.) In the event that Sotheby’s did not receive a bid of at least $10 million in that process, Sotheby’s would then include the painting in its American Paintings
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auction to be held on May 22, 2008, with pre-sale estimates of $6 million to $8 million and a reserve of $5 million. Id. On February 4, 2008, Sotheby’s-FS and Mr. Esmerian entered into an agreement whereby Sotheby’s would attempt to sell the Peaceable Kingdom in a private sale, and if unsuccessful, Mr. Esmerian would consign the painting to Sotheby’s to be offered for sale at auction on May 22, 2008 (“Consignment Agreement”). (JA, Vol. 8, Tab 41, p.2788; AMFS, Ex. EE, p.2431-47.) The “Peaceable Kingdom” failed to sell through a private sale. (JA, Vol. 7, Tab 39, p.2456.) Accordingly, Sotheby’s prepared to auction the painting during its American Paintings sale in New York on May 22, 2008. (JA, Vol. 7, Tab 39, pp.2535-36.) As of May 22, 2008, the outstanding principal amount under the loan was $11,559,758.07. (JA, Vol. 8, Tab 39, p.2609.) Thus, based on Sotheby’s presale estimates of $6 to $8 million, and the fact that the “Peaceable Kingdom” failed to sell through the private sealed bid process for $10 million, Sotheby’s expected to retain the entire proceeds of any sale of the “Peaceable Kingdom.” When Sotheby’s auctioned the “Peaceable Kingdom” on May 22, 2008, the $11 million loan Sotheby’s had made to Mr. Esmerian in 2005 had been in default for almost one year. (JA, Vol. 7, Tab 39, p.2425.) In addition, Sotheby’s was aware that Mr. Esmerian was embroiled in litigation with Merrill Lynch concerning a $185 million loan Merrill Lynch had made to Mr. Esmerian in 2005,
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and that Christie’s had sued Mr. Esmerian to recover $7.8 million, the remaining balance of a $25 million loan that Christie’s had made to Mr. Esmerian. (JA, Vol. 4, Tab 27, pp.1349-54.) Mr. Esmerian filed for bankruptcy on April 15, 2008. (JA, Vol. 8, Tab 39, p.2737.) Thus, by May 2008, Sotheby’s knew that apart from the auction of the “Peaceable Kingdom,” it had little, if any, chance of recovering on the loan. C.



Sotheby’s Economic Interest In The “Carriage In Winter.”



Sotheby’s also auctioned Childe Hassam’s “Carriage in Winter” at its American Paintings auction in New York on May 22, 2008. Before Sotheby’s auctioned the “Carriage In Winter” on May 22, 2008, the painting was owned by the Gilbert A. Harrison Trust (the “Trust”). (JA, Vol. 8, Tab 41, p.2790; AMFS, Ex. EE, pp.2461-2510.) On February 29, 2008, Sotheby’s entered into a Loan Consignment Agreement with James A. Harrison and Maurice S. Spanbock, Esq., Co-Trustees of the Trust, whereby Sotheby’s would offer the “Carriage In Winter” and other paintings for sale and Sotheby’s would make a loan to the Trust in the principal amount of $6 million, to be secured by the paintings. (AMFS, Ex. EE, p.2471.) The Loan Consignment Agreement provided Sotheby’s with the right to sell the property in which it was granted a collateral interest, including the “Carriage In
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Winter,” and to apply the proceeds to the repayment of the loan. (AMFS, Ex. EE, pp.2463-64.) D.



Sotheby’s Concealment of its Economic Interests in the “Carriage in Winter” and “Peaceable Kingdom.”



In February 2008, Minor mentioned to Mitchell that he had “nearly bought” an Edward Hicks “Peaceable Kingdom” painting privately from Christie’s. (JA, Vol. 7, Tab 39, p.2452.) Mitchell advised Minor that Sotheby’s was offering a Hicks “Peaceable Kingdom” for sale privately and arranged to have a package delivered to Minor with information about the painting. (JA, Vol. 8, Tab 39, p.2690, 49:2-12; Vol. 7, Tab 39, pp.2458-59.) Mitchell advised Minor that she did not think the painting would sell privately because the asking price of $10 million was too high. (JA, Vol. 8, Tab 39, p.2691, 50:4-11.) In reliance on Mitchell’s recommendation, Minor did not make a bid on the “Peaceable Kingdom” at that time. (JA, Vol. 7, Tab 39, p.2540.) Mitchell later notified Minor that the “Peaceable Kingdom” had failed to sell through the private sale process. (JA, Vol. 7, Tab 39, p.2456.) Subsequently, Mitchell arranged for Minor to view the “Peaceable Kingdom” at Sotheby’s in New York. After he viewed the “Peaceable Kingdom,” Minor informed Mitchell that he did not intend to bid on it, but may decide to purchase it later if the bidding



WEST\222792123.2



- 18 -



Case: 10-1674 Document: 74 Page: 26



11/24/2010



153791



66



did not hit the reserve and failed to sell at the auction. On March 31, 2008, Minor wrote the following E-mail to Mitchell: I hear the Hicks guy is really in need of cash.... I went to [W]illiamsburg and saw 8 or so hicks spoke [sic] with curator and some others and think there is the possibility that its [sic] not going to see 5. So if it doesn’t hit the reserve keep me in mind since I know he intends to get rid of it. (JA, Vol. 7, Tab 39, p.2540) (emphasis added). Mitchell admitted that even she believed that Minor did not intend to bid on the “Peaceable Kingdom” at the auction. (JA, Vol. 8, Tab 39, p.2692, 80:7-25.) Even though Mr. Esmerian, the owner of the “Peaceable Kingdom,” owed Sotheby’s over $11 million, and the “Peaceable Kingdom” was being auctioned by Sotheby’s to satisfy a portion of that debt, Mitchell neither confirmed nor responded to Minor’s statement that “the Hicks guy is really in need of cash.” (JA, Vol. 8, Tab 39, p.2671, 110:10-111:16.) Despite Mitchell’s belief that Minor did not intend to bid on the “Peaceable Kingdom,” and Minor’s statement that he would only consider purchasing the “Peaceable Kingdom” for less than $5 million, Mitchell attempted to persuade Minor several weeks later to change his mind and consider bidding on the painting, knowing that Minor would rely on Mitchell’s expertise and opinions. To entice Minor to bid on the “Peaceable Kingdom,” Mitchell disclosed, among other things,
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that Sotheby’s had purportedly received a lot of interest in the work (information that was not otherwise publicly available to potential bidders): By the way, I think the Hicks will sell, because the reserve is reasonable and there is quite a bit of interest. Also of all the ones that will be available this spring and next fall, it is clearly the best. (JA, Vol. 8, Tab 39, p.2573.) At no time when Mitchell was advising Minor concerning the “Peaceable Kingdom” did Mitchell ever inform Minor that she was acting as the agent for the seller and not Minor. (JA, Vol. 8, Tab 39, p.2671, 110:10-111:16.) Additionally, when Mitchell was attempting to convince Minor to bid on the painting, Mitchell never disclosed to Minor that Sotheby’s was selling the work in order to obtain the proceeds to satisfy a portion of Mr. Esmerian’s obligations and that Sotheby’s was going to receive 100% of the proceeds from the sale of the “Peaceable Kingdom.” Id. Mitchell certainly never disclosed to Minor, or the general public participating at the auction, that Sotheby’s’ incentive to encourage overbidding went far beyond the customary percentage (i.e., the buyer’s premium) that Sotheby’s would earn upon the sale because Sotheby’s would be keeping all the proceeds. Such extraordinary incentive to encourage overbidding of the “Peaceable Kingdom” at the auction is evidenced by, among other things, the fact that Sotheby’s published a “vanity” or “single owner” catalogue exclusively about the
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“Peaceable Kingdom,” which it sent to Minor. (JA, Vol. 8, Tab 39, pp.2611-42.) Mitchell testified that in her 23 years at Sotheby’s, Sotheby’s has published a “single owner” catalogue for a single work of art less than seven times. (JA, Vol. 8, Tab 39, p.2693, 100:10-24.) Sotheby’s published a catalogue in connection with the May 22, 2008 auction at which Minor ultimately bid on the “Peaceable Kingdom” and “Carriage In Winter.” Sotheby’s catalogues included a section entitled “Buying at Auction.” That section included a “Symbol Key” which explained Sotheby’s use of the  symbol as follows:  Property in which Sotheby’s has an ownership interest. Lots with this symbol indicate that Sotheby’s owns the lot in whole or in part or has an economic interest in the lot equivalent to an ownership interest. (JA, Vol. 4, Tab 28, p.1409; Vol. 8, Tab 39, p.2631.) Although Sotheby’s had an economic interest in the “Peaceable Kingdom” in the amount of $11,559,758.07 and an economic interest in the “Carriage In Winter” in the amount of at least $6,000,000.00, Sotheby’s did not place a  next to either painting in the catalogue. (JA, Vol. 8, Tab 39, pp.2644-57.) Minor was familiar with the  symbol and its meaning from reviewing Sotheby’s auction catalogues from prior auctions. (JA, Vol. 8, Tab 39, p.2734.) At no time did Mitchell disclose Sotheby’s interest in the “Peaceable Kingdom” or “Carriage In
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Winter” to Minor. (JA, Vol. 8, Tab 39, p.2735.) Thus, when Minor participated at the auction, he was unaware of Sotheby’s interests in those artworks. Id. Minor first began to suspect that Sotheby’s had an interest in the “Peaceable Kingdom” in August 2008 when he was discussing payment for the painting with Sotheby’s. Specifically, during negotiations of a potential transaction whereby Minor would consign a collection of Richard Prince works to Sotheby’s to sell, Minor asked Sotheby’s whether it was “keeping the Hicks money.” (JA, Vol. 8, Tab 39, p.2672, 178:11-179:2.) After a long pause, Sotheby’s responded that “the client owe[d] [them] money.” Id. As Sotheby’s did not place a triangle next to the “Peaceable Kingdom” in the May 22, 2008 catalogue, Minor requested that Sotheby’s provide him with information that demonstrated that Sotheby’s did not have an interest in the “Peaceable Kingdom.” Id. 181:17-25. After Sotheby’s refused to comply, Minor broke off negotiations with Sotheby’s. Thereafter, rather than providing Minor with the information that he had requested, Sotheby’s commenced a lawsuit. It was not until April 3, 2009, when Sotheby’s produced documents in response to Minor’s discovery, including the Loan Agreement between Sotheby’s and Mr. Esmerian and communications regarding Mr. Esmerian’s default, that Minor learned the full extent of Sotheby’s interest in the “Peaceable Kingdom.” (JA, Vol. 8, Tab 39, p.2673, 185:18-25.) Similarly, Minor did not learn of



WEST\222792123.2



- 22 -



Case: 10-1674 Document: 74 Page: 30



11/24/2010



153791



66



Sotheby’s interest in the “Carriage in Winter” until Sotheby’s produced, during discovery, its Loan Consignment Agreement with the Trust. (JA, Vol. 8, Tab 39, p.2735.) E.



The Auction.



Minor was not in New York and did not attend the May 22, 2008 auction in person. Instead, Mitchell attended the auction and submitted bids on Minor’s behalf while he was on the telephone with her. (JA, Vol. 8, Tab 39, p.2694, 114:22-115:5.) The following telephone discussions took place between Minor and Mitchell at the auction: May 22, 2008 – Sale #8449, Lots 3 & 4/SOTH 0004919 *** Halsey Minor: “Just so you know, I’m probably, unless it’s very weak, I’m probably not going to do anything on the first two lots. What I really want to do is, what, what I really want are the Chase and the, and the Hassam.” Dara Mitchell: “Right.” *** Halsey Minor: “Do you have any feeling as to where the Hassam is going to go?” Dara Mitchell: “I really don’t, you know? I just, I can never tell with people. I mean, I wish I had a crystal ball. Everybody’s been asking.” Halsey Minor: “I’m prepared for, I, I think, I, I bet it goes for more than five.”
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Dara Mitchell: “Well, it might. I don’t know. Alright, that’s Lot 1. Lot 2.” *** May 22, 2008 – Sale #8449, Lot 35/SOTH 0004720 *** Halsey Minor: “Yeah, the Hassam’s going to be a problem. Ahh…Lot 30…how have the Lots been going?” Dara Mitchell: “Ah, very well. Umm…I mean, we’ve bought in two pictures so far.” Halsey Minor: “Okay.” Dara Mitchell: “Um, which is pretty good. Out of thirty, so far. Wow, this is great because this brought eight hundred and change in 1988, so its doubling, more than that. That’s a good gauge of the market. It’s up to two million.” Halsey Minor: “How do these, how do these watercolors compare to um, the one that I’m going to bid on. Like, how, how do you – ” Dara Mitchell: “Um – ” Halsey Minor: “I mean, Hassam’s obviously someone whose watercolors are quite valuable. Right?” Dara Mitchell: “Right. But the works on paper will never ever bring the kind of money that his oils bring.” Halsey Minor: “Right, but, but, but compare, but compared to many artists, the works on paper will bring a lot of money.”
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Dara Mitchell: “Well it’s not like a Degas. You know, like a Degas pastel sometimes can bring you know a fantastic amount because he was such a great um….” *** Dara Mitchell: “ … Alright, so we’re now on to the Birch. So we will just see where it goes…. Do you want to say two-thirty?” Halsey Minor: “Yes.” Dara Mitchell: “No, two-forty. Ahead of us. Do you want to say two-fifty” Halsey Minor: “Two-fifty.” Dara Mitchell (bidding): “Two-fifty.” Dara Mitchell: “Nope. Sixty against us. Do you want to bid?” Halsey Minor: “Seventy.” *** Dara Mitchell: “No, it’s…you’ve got to bid threeeighty.” Halsey Minor: “Three-eighty.” Dara Mitchell: “Four hundred against us.” Halsey Minor: “Good God!” Dara Mitchell: “Save your money.” Halsey Minor: “Yeah, I know. It’s not, it’s not….” Dara Mitchell: “Okay, he’s going to sell it then at four hundred. It’s up to you.” Halsey Minor: “Yeah, but I’m not going to buy it for four hundred because the guy’s not, never….” WEST\222792123.2
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Dara Mitchell: “No, I think the guy is going to keep going. Alright. Alright. He’s knocking it down. Okay. Alright, that was a valiant effort.” May 22, 2008 – Sale #8449, Lots 48 & 51/SOTH 0004721 *** Dara Mitchell: “I’m going to bid unless you tell me not to.” Halsey Minor: “Yeah. Just proceed…yeah.” Dara Mitchell: “I’m bidding.” Dara Mitchell: “It’s ours at two-four.” Dara Mitchell: “Two-five in a new place. I’m going to bid.” Halsey Minor: “Okay.” Dara Mitchell: “I’m gonna bid three.” Halsey Minor: “Okay.” Dara Mitchell (bidding): “Three.” Dara Mitchell: “It’s against us. I’m gonna bid.” Halsey Minor: “Okay.” *** Dara Mitchell: “Yes, the next bid is five-six.” Halsey Minor: “Five-six.” Dara Mitchell (bidding): “Five-six.” Dara Mitchell: “It’s against us at five-seven.” Halsey Minor: “Go ahead and bid.”
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Dara Mitchell: “It’s five-nine. You know, let it go.” Halsey Minor: “I’m going to let it go – ” Dara Mitchell: “Yeah, let it go.” *** Halsey Minor: “Are you there?” Dara Mitchell: “Yeah, I’m here.” Dara Mitchell: “I’ve got the consignors right here looking at me.” (laughs) Halsey Minor: “Okay.” Dara Mitchell: “The Harrison Family.” *** Dara Mitchell: “ … Alright, here we are. Here’s the Hassam.” Dara Mitchell: “You wanna…uh….” Dara Mitchell: “I feel like – do you want to say one nine?” Halsey Minor: “Yeah. Go ahead and set down.” Dara Mitchell (bidding): “Bidding.” Dara Mitchell: “It’s ours at two-three.” Dara Mitchell: “It’s against us at two-four.” *** Dara Mitchell: “It’s in a new place now, three million.” Dara Mitchell: “It’s against us at three-four.” Halsey Minor: “Go.”
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Dara Mitchell: “It’s ours at three-five.” Dara Mitchell: “It’s ours!” Halsey Minor: “Oh!” May 22, 2008 – Sale #8449, Lot 66/SOTH 0004722 *** Halsey Minor: “ … let me ask you one more question.” Dara Mitchell: “Yup” Halsey Minor: “The Abbott Fuller Graves, which is the still life with roses – ” Dara Mitchell: “Yup” Halsey Minor: “ – is a very kinda, you know genre picture – ” Dara Mitchell: “Right.” Halsey Minor: “ – um it’s large…is it, is it pretty? I mean, is it like, is it like decorative?” Dara Mitchell: “It’s very decorative, but you know what, you can’t live with. I mean that’s you know, I can’t recommend that….” Halsey Minor: “I have, I have – ” Dara Mitchell: “He’s such a third rate artist. Did you buy Daniel Ridgeway Knight’s? He goes with Daniel Ridgeway Knight.” *** Dara Mitchell: “ … Here we are on the Hicks.” Halsey Minor: “Okay.” Dara Mitchell: “Okay.”
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Auctioneer: “I have three million five hundred thousand. Three million six hundred thousand. Seven hundred thousand. I have three million – ” Halsey Minor: “It’s going to be very interesting.” Auctioneer: “– seven hundred thousand. Eight hundred thousand. I have three million nine hundred thousand. I have three million nine hundred thousand. Bidding over here now, three million nine hundred thousand.” Dara Mitchell: “Do you want to say four?” Halsey Minor: “Four.” Auctioneer: “I have three million….” Dara Mitchell (bidding): “Four.” Auctioneer: “Four million. I have four million dollars. Dara, four million dollars….” Woman in background: “Bidding.” Auctioneer: “I have four million one hundred thousand. Four million one hundred thousand.” Dara Mitchell: “It’s against us. Do you want to bid?” Halsey Minor: “Yeah.” Dara Mitchell: “Okay. I’m going to bid until you tell me not to.” *** Dara Mitchell: “It’s six-three against us.” Halsey Minor: “Go. Six-four.” Dara Mitchell: “It’s against us.” Halsey Minor: “Ugh.”
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Dara Mitchell: “This is, this is, this is for your house though, this is the great. [sic] I mean you buy a house like that, I mean….” Halsey Minor: “Ugh. Six-six. Go.” Dara Mitchell: “Uh oh, they’re weakening…oh. It’s in a new place.” *** Dara Mitchell: “It’s seven-one against us.” Halsey Minor: “God. Ugh.” Dara Mitchell: “Think of all the money you just made in contemporary.” Halsey Minor: “What’s that?” Dara Mitchell: “Just think of all the money you’ve made in contemporary.” Halsey Minor: “I know, but its…go ahead.” Dara Mitchell: “Seven-two (pause). Hmm…they’re struggling.” *** Dara Mitchell (bidding): “Eight-two.” Dara Mitchell: “It’s against us.” Halsey Minor: “Go ahead, bid eight-four.” Dara Mitchell: “Everybody must think I’m on the phone with Alice Walton.” (laughs) Halsey Minor: “They must and, unfortunately, you’re not.” (laughs)
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Dara Mitchell: “I know. (laughs) Oh! I think a I think we’re there…ahh, oh goody, oh…shoot, oh, eight-six. One more!” Halsey Minor: “Eight-six.” Dara Mitchell (bidding): “Eight-six.” Dara Mitchell: “Okay, we got it! We got it! We got it! Oh!” Halsey Minor: “Come on.” Dara Mitchell: “Yes, we got it! Yay!” (JA, Vol. 9, Tab 46, pp.3100-31) (emphases added). One day after the auction on May 23, 2008, Mitchell sent the following internal E-mail to Brad Bentoff, a vice president in the private client group at Sotheby’s with whom Minor had also worked: Brad, Please don’t be miffed at me because I chose to be on the phone with Halsey. I have been speaking with him for 3 months about American paintings, sold him something privately and kept him warm on the Hicks for the last 2 months. I knew he would need some hand holding and direction on the phone and I wanted to be able to give him that. We discussed when to stop bidding on the Chase, he could have kept going, but I thought it best for him to go after the Hassam and the Hicks and not use it all up on the Chase. He went further on the Hicks then he intended to and needed the assurance that he was doing the right thing. He was shell shocked after the sale but knew he had come away with some great paintings. I recommended he pass on a few because I really thought they were not up to the quality he should have or they had condition issues. He WEST\222792123.2
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had a huge impact on the sale and that is what is most important. This newly designed set-up is supposed to be a team effort gives [sic] the client what they need to feel well taken care of Sotheby’s [sic] on a number of different levels. So please understand that I did what I thought would work most effectively with Halsey who I’ve known for 9 years. Thanks for all your help yesterday. I’m glad Juliana’s painting sold. I was worried about it. (JA, Vol. 8, Tab 39, p.2590) (emphasis added). VI.



SUMMARY OF ARGUMENTS



The District Court granted Sotheby’s Motions for Summary Judgment and entered Judgment awarding $4,394,000.00 in damages and $2,245,850.99 in prejudgment interest to Sotheby’s. The District Court erred for at least four reasons. First, while an auction house generally acts as an agent of the consignors, New York law provides that a “servant in the general employment of one person, who is temporarily loaned to another person to do the latter’s work, becomes, for the time being, the servant of the borrower.” Parke-Bernet Galleries, Inc. v. Franklyn, 26 N.Y.2d 13 (1970). In advising, counseling, and submitting binding bids on behalf of Minor, Mitchell/Sotheby’s “temporarily” acted as the servant and agent of Minor and, therefore, owed fiduciary duty and duty of disclosure to Minor.
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Second, Sotheby’s misled Minor and other bidders by representing in the catalogues that Sotheby’s did not have “an economic interest equivalent to an ownership interest” in the “Peaceable Kingdom” and “Carriage in Winter.” The District Court determined that Sotheby’s did not mislead the bidders, including Minor, because Sotheby’s only had a security interest, not an ownership interest, in the artworks. The District Court erred because the issue is not whether Sotheby’s had an “ownership interest,” but it is whether Sotheby’s had “an economic interest equivalent to an ownership interest.” By definition, and under plain meaning, the right to sell personal property and keep all of the proceeds constitutes an economic interest in the personal property equivalent to an ownership interest. Third, Sotheby’s misled Minor and other bidders by failing to abide by the DCA Regulations, which provides that: If an auctioneer or public salesroom has any interest, direct or indirect, in an article, including a guaranteed minimum, other than the selling commission, the fact such interest exists must be disclosed in connection with any description of the article or articles in the catalogue or any other printed material published or distributed in relation to the sale. The District Court erred in refusing to consider Minor’s arguments regarding Sotheby’s violation of the Regulations on the ground that Minor made a “judicial admission” because a legal argument does not constitute judicial admission under New York law. Maurizio v. Goldsmith, 84 F. Supp. 2d 455, 464 (S.D.N.Y. 2000).
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Fourth, there was no admissible evidence supporting the District Court’s award of $4,394,000.00 in damages and $2,245,850.99 in prejudgment interest. VII. ARGUMENT A.



Standard of Review.



District Court’s order granting or denying a motion for summary judgment is reviewed “de novo.” Aulicino v. Department of Homeless Serv., 580 F.3d 73, 79 (2d Cir. 2009). Such a judgment “should be rendered if the pleadings, the discovery and disclosure materials on file, and any affidavits show that there is no genuine issue as to any material fact and that the movant is entitled to judgment as a matter of law.” “A dispute about a ‘genuine issue’ exists ... where the evidence is such that a reasonable jury could decide in the nonmovant’s favor.” The court must “‘construe the facts in the light most favorable to the non-moving party and must resolve all ambiguities and draw all reasonable inferences against the movant.’” Id. at 79-80 (citations omitted). B.



District Court Erred In Determining That Sotheby’s Did Not Owe Any Duty Of Disclosure To Minor.



The key issue to be resolved in this appeal is whether Sotheby’s owed a duty to disclose its interests in the “Peaceable Kingdom” and “Carriage in Winter” to Minor. If Sotheby’s had a duty to disclose but nevertheless failed to do so, then Sotheby’s would not be entitled to summary judgment and its claims for breach of contract must be dismissed for a variety of reasons including, among others, breach
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of fiduciary duty, fraudulent concealment, mistake, lack of consent, and failure of condition precedent, which all serve as bases for rescission or lack of formation of the alleged contracts between Sotheby’s and Minor. 1.



Sotheby’s Owed Fiduciary Duty to Minor.



The Order states that: For the same reasons Judge Pitman found it would be futile to assert a counterclaim for breach of fiduciary duty, the Court finds that Minor’s argument that Sotheby’s had a fiduciary duty to disclose its interests in the paintings fails. The Court agrees with Judge Pitman that (1) Minor does not properly allege the existence of a fiduciary duty, (2) Minor has not pled an injury with particularity as required by Rule 9(b) of the Federal Rules of Civil Procedure, and (3) Minor fails to identify how Sotheby’s failure to disclose its interests is material. (SA 0055.) The District Court erred because Minor properly alleged sufficient facts establishing fiduciary duty, injury, and materiality of Sotheby’s failure to disclose. Even if Minor did not, the District Court, at a minimum, should have granted Minor leave to amend. a.



An agent owes a fiduciary duty to its principal as a matter of law.



It is undisputed that Minor was in Los Angeles, not in New York, and Mitchell attended the auction and submitted bids on Minor’s behalf. (JA, Vol. 8, Tab 39, p.2694, 114:22-115:5.) The undisputed fact that Mitchell was authorized
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to submit bids on Minor’s behalf was sufficient to establish that Mitchell was an agent of Minor as a matter of law. Parke-Bernet Galleries, 26 N.Y.2d 13. In Parke-Bernet Galleries, a California buyer received a catalogue from plaintiff Parke-Bernet, a well-known auctioneer of works of art, describing certain paintings to be sold at an auction at plaintiff’s galleries in New York. As here, a Parke-Bernet employee informed the buyer in California of the bids that were being made during the course of the auction. Buyer, in turn, gave the employee his bids and the latter relayed the bids to the auctioneer who announced them to the other bidders in the auction room. As a result of the bidding, two paintings were knocked down to the buyer as purchaser. The New York Court of Appeal determined that the Parke-Bernet employee was buyer’s agent. Although it may be true that an auctioneer is normally regarded as the agent of seller, Mr. Nash was not the auctioneer. Although employed by Parke-Bernet, his sole function during the auction was to assist the defendant and to carry out his instructions. ParkeBernet had, in effect, “loaned” Nash to the defendant for the duration of the sale and he had undertaken, at the defendant’s request, to serve as the link between the latter in California and the auctioneer in the auction room. As this court declared some years ago, “The principles of law which control in this class of cases are quite well settled. A servant in the general employment of one person, who is temporarily loaned to another person to do the latter’s work, becomes, for the time being, the servant of the borrower.” Id. at 18-19
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Either Mitchell was authorized to bind Minor with bids made on Minor’s behalf or she was not. If she was, then Mitchell was an agent of Minor. If she was not, then Minor is not bound by the bids that Mitchell made on his behalf, and Minor had no obligation to purchase the art. Merrill Lynch Interfunding, Inc. v. Argenti, 155 F.3d 113, 122 (2d Cir.1998) (“an agent must have authority, whether apparent, actual or implied, to bind his principal”); Van Damme v. Gelber, 2009 WL 2045568, at *3 (N.Y.Sup. July 7, 2009) (“Agency is a fiduciary relationship that results from the manifestation of consent of one person to permit another to act on that person’s behalf, and it binds the principal when the agent enters into a contract within the scope of the agent’s authority.”). The District Court erred in determining that Minor failed to allege any facts establishing the existence of a fiduciary duty because it is well settled that an agent owes a fiduciary duty to its principal as a matter of law. Phansalkar v. Andersen Weinroth & Co., L.P., 344 F.3d 184, 200 (2d Cir. 2003) (“Under New York law, an agent is obligated to be loyal to his employer and is ‘prohibited from acting in any manner inconsistent with his agency or trust and is at all times bound to exercise the utmost good faith and loyalty in the performance of his duties.’”); Sokoloff v. Harriman Estates Dev. Corp., 96 N.Y.2d 409, 410 (2001) (“agents owe their principal a fiduciary duty to act in good faith and with loyalty”); 2A N.Y. Jur. 2d (Agency) § 217. The fact that Mitchell was authorized to submit bids on
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Minor’s behalf, which Sotheby’s contends is binding on Minor, is sufficient to establish the existence of an agency, fiduciary duty, and duty of disclosure owed by the agent, Mitchell, to her principal, Minor. Evvtex Co. v. Hartley Cooper Assoc. Ltd., 102 F.3d 1327, 1332 (2d Cir. 1996) (“Within the exercise of reasonable skill, care and diligence, an agent has a duty to disclose information.”); Conway v. Icahn & Co., 16 F.3d 504, 510 (2d Cir. 1994) (“A broker, as agent, has a duty to use reasonable efforts to give its principal information relevant to the affairs that have been entrusted to it.”); 2A N.Y. Jur. 2d (Agency) § 225 (“It is an agent’s duty to disclose to his or her principal all material facts which come to the agent’s knowledge or attention relating to the subject of the agency.”). b.



The nature of the relationship between Minor and Mitchell established a fiduciary duty



Even if an agent does not owe any fiduciary duty to the principal under New York law (and she does), a fiduciary relationship “exists between two persons when one of them is under a duty to act for or to give advice for the benefit of another upon matters within the scope of the relation.” JPMorgan Chase Bank, NA. v. The IDW Group, LLC, 2009 WL 321222, at *8 (S.D.N.Y. Feb. 9, 2009). Whether a fiduciary relationship exists is a fact-specific inquiry and “the ongoing conduct between parties must be considered in order to assess, for example,
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whether a party reposed confidence in another and reasonably relied on the other’s superior expertise or knowledge.” Id. at *9. In JPMorgan Chase, the parties entered into a series of written agreements whereby defendant agreed to provide executive search services to JPMorgan. JPMorgan alleged that IDW breached its fiduciary duty to JPMorgan by recruiting JPMorgan employees to work at a competing firm. Id. In sustaining plaintiff’s breach of fiduciary duty claim, the court held that while the agreements did not explicitly reference a fiduciary duty, “liability is not dependent solely upon an agreement or contractual relation between the fiduciary and the beneficiary but results from the relation.” Id. at *9. JPMorgan alleged a “broader ongoing relationship between JPMorgan and IDW” and “also pled facts indicating that the relationship went beyond the typical arms’ length commercial transaction.” Id. Specifically, JPMorgan alleged that it “relied upon IDW’s superior knowledge of the marketplace for financial services executives, in regards to the pool of available candidates, candidates’ qualifications and skills, candidates’ ability to accommodate JPMorgan’s institutional needs and organizational structure, candidates’ market value, and the best means of structuring candidates proposed
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compensation packages.” Id. On these facts, the court held that JPMorgan had sufficiently alleged a fiduciary duty between itself and IDW. Id. at *10.4 Here, the facts establish that Minor also relied on Mitchell for advice and expertise regarding American art. Minor trusted Mitchell to act in Minor’s best interests and followed Mitchell’s advice and counsel. Mitchell continued to provide advice and consultation during the auction, advising Minor to “save your money” on one painting, “let it go” on another painting, and “can’t recommend that” on another painting. Minor’s trust and reliance on Mitchell’s advice and judgment was particularly evident with respect to the “Peaceable Kingdom.” Mitchell admitted that she knew that Minor did not intend to bid on the “Peaceable Kingdom” and may decide to purchase it later if it failed to reach the reserve and did not sell at the action. Nevertheless, Mitchell admittedly “kept him warm on the Hicks for the last 2 months.” (JA, Vol. 8, Tab 39, p.2590.) Mitchell succeeded in persuading Minor to change his mind by claiming, among other things, that the reserve was “reasonable” and that Sotheby’s had purportedly received a lot of interest in the



4



See also Xpedior Creditor Trust v. Credit Suisse First Boston (USA) Inc., 399 F. Supp. 2d 375, 385 (S.D.N.Y. 2005) (denying summary judgment on breach of fiduciary duty claim and finding that disputed issues of material fact existed because plaintiff produced evidence that it relied on defendant for advice and to act in plaintiff’s best interests in underwriting IPO and setting IPO price); Frydman & Co. v. Credit Suisse First Boston Corp., 272 A.D.2d 236, 237 (1st Dep’t 2000) (reversing the dismissal of a claim for·breach of fiduciary duty because “‘it is not mandatory that a fiduciary relationship be formalized in writing,’ and ‘the ongoing conduct between the parties may give rise to a fiduciary relationship that will be recognized by the courts’”) (citation omitted).
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painting (information that was not otherwise publicly available). (JA, Vol. 8, Tab 39, p.2573.) Sotheby’s argued that Mitchell could not have been acting as a fiduciary for Minor because the auction catalogue indicated that Sotheby’s was acting as the agent for its consignors. Just because a person is acting as an agent for one principal does not necessarily mean that the person cannot act as an agent for another principal. Moreover, if Mitchell was not acting as an agent for Minor, then she could not enter bids on his behalf and there was no contract for Minor to breach. A dual agent acts as an agent, as that term is understood under the law, for two principals. Hidden Brook Air, Inc. v. Thabet Aviation Int’l Inc., 241 F. Supp. 2d 246,267 (S.D.N.Y. 2002). The dual agency principle is based on the recognition that “when an agent acts for two principals with conflicting interests he must necessarily be disloyal to one.” The Alvin M Schwartz, MD., P.A. Employer/Employee Profit Sharing Plan v. O’Grady, 1990 WL 156274, at *5 (S.D.N.Y. Oct. 12, 1990). “Despite the existence of inherent conflicts of interest, a principal may consent to representation by a dual agent.” Id. In order to establish the requisite consent for dual agency, an agent must demonstrate “that both principals are fully informed of every fact material to their interests and that they consent freely in the presence of such knowledge.” Sotheby’s Int’l Realty, Inc. v.
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Black, 2007 WL 4438145, at *2 (S.D.N.Y. Dec. 17, 2007). Here, Minor was not “fully informed of every fact material to [his] interests” and he did not “consent freely in the presence of such knowledge.” Moreover, as the facts regarding Sotheby’s interests in the artworks were exclusively within Sotheby’s knowledge, Sotheby’s cannot invoke a disclaimer clause to preclude evidence of fraudulent concealment. See, e.g., Hi Tor Indus. Park, Inc. v. Chemical Bank, 114 A.D.2d 838, 839 (2d Dep’t 1985) (sustaining claim for breach of a duty to disclose a material fact and holding that a seller cannot invoke disclaimer clauses to preclude evidence of any oral misrepresentations “if the facts allegedly misrepresented are peculiarly within the seller’s knowledge”) (citation omitted); Yurish v. Sportini, 123 A.D.2d 760, 76162 (2d Dep’t 1986) (“fraudulent sellers may not invoke even specific disclaimer clauses in order to preclude evidence of oral misrepresentations if the facts allegedly misrepresented are peculiarly within the seller’s knowledge”) (citations and internal quotations omitted). At a minimum, there were triable issues of fact regarding whether Minor reposed confidence in Mitchell and reasonably relied on her superior expertise or knowledge. The relationship between Minor and Mitchell, wherein Mitchell provided, and Minor relied upon, Mitchell’s expertise, industry knowledge, and advice, gave rise to the fiduciary duty that Sotheby’s breached here.
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Minor sufficient alleged that Sotheby’s concealment was material and caused injury.



The District Court ruled that assuming Minor alleged facts establishing Sotheby’s duty of disclosure, Minor did not plead injury with particularity as required by Rule 9(b) of the Federal Rules of Civil Procedure and failed to identify how Sotheby’s failure to disclose its interests was material. (SA 0055.) The District Court’s ruling is erroneous for three reasons. First, Minor’s Counterclaim did allege injury and materiality of Sotheby’s concealment with particularity because Minor alleged that he would have been able to purchase the “Peaceable Kingdom” for far less had Sotheby’s disclosed its interest in the artwork. (JA, Vol. 1, Tab 3, p.0044, ¶45 (“Had potential purchasers of the Peaceable Kingdom, including Mr. Minor, known that Sotheby’s had an economic interest in the Peaceable Kingdom, Mr. Minor would have been able to purchase the Peaceable Kingdom for far less than $8.6 million.”).5 For obvious reasons, an auction house would have far more than its customary financial incentive (i.e., the buyer’s premium) to steer the public to overbid for an artwork where, as here, the bid price will be used to repay the loan made by the auction house to the consignor. Such incentive was especially strong here because Mr. Esmerian was already being sued by Merrill Lynch and Christie’s to collect on



5



Minor became aware of Sotheby’s interest in the “Carriage in Winter” through discovery after Minor filed the original counterclaim. (JA, Vol. 8, Tab 39, p.2735.)
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debts totaling more than $190 million and had already filed for bankruptcy protection. Thus, Sotheby’s knew that the auction of the “Peaceable Kingdom” was its only hope of recovering on its loan to Mr. Esmerian. Had Sotheby’s disclosed its financial interest in the “Peaceable Kingdom” and “Carriage in Winter,” the bidders, including, Minor, would have been more cautious about bidding for those works. Certainly, Minor would have questioned the veracity of Mitchell’s statements that the amount of the reserve for the “Peaceable Kingdom” was “reasonable” and that Sotheby’s had purportedly received a lot of interest in the painting, and would have been more cautious about bidding. Second, because Minor was seeking rescission, not damages, based on Sotheby’s failure to disclose and breach of fiduciary duty, Minor was not required to allege damages with specificity under New York law. Lipsky v. Commonwealth United Corp., 551 F.2d 887, 898 (2d Cir. 1976) (“under New York law, damage need not be specifically pleaded in an action to rescind a contract”); Chan v. Mui, 1993 WL 427114, at *7, n.2 (S.D.N.Y.) (“Although plaintiff did not allege damages or loss causation specifically, his claim of fraudulent inducement is not defective because, as noted, he may obtain a remedy of rescission instead of damages for that form of fraud.”). Third, even if Minor was seeking money damages (and he did not) and even if Minor was required to allege such damages with specificity, the District Court, at
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a minimum, should have granted Minor the opportunity to amend his answer and counterclaim before summarily dismissing his claims and defenses. Excimer Assoc., Inc. v. LCA Vision, Inc., 292 F.3d 134, 140 (2d Cir. 2002) (“we vacate the dismissal of the second action and remand the case to the district court to allow LCA an opportunity to amend its complaint to plead its claims of a direct injury with greater particularity”); Pangburn v. Culbertson, 200 F.3d 65, 70-71 (2d Cir. 1999) (“while ‘futility’ is a valid reason for denying a motion to amend, this is true only where it is ‘beyond doubt that the plaintiff can prove no set of facts in support’ of his amended claims”). District Court erred in failing to allow Minor to do so. 2.



Sotheby’s misleading disclosure in its catalogue gave rise to a duty of full and complete disclosure.



A duty to disclose can arise when a party “has communicated a half-truth or made some other misleading, partial disclosure.” M&T Bank Corp. v. Gemstone CDO VII, Ltd., 2009 WL 921381, *8 (N.Y. Sup. Apr. 7, 2009). See also Junius Constr. Corp. v. Cohen, 257 N.Y. 393, 400 (1931) (“having undertaken or professed to mention [alleged undisclosed material facts], he could not fairly stop halfway, listing those that were unimportant and keeping silent as to the other.”). Sotheby’s May 22, 2008 auction catalogue included a section entitled “Buying at Auction,” which explained Sotheby’s use of the  symbol as follows:
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 Property in which Sotheby’s has an ownership interest. Lots with this symbol indicate that Sotheby’s owns the lot in whole or in part or has an economic interest in the lot equivalent to an ownership interest. (JA, Vol. 4, Tab 28, p.1409; Vol. 8, Tab 39, p.2631.) Although Sotheby’s had economic interests in the “Peaceable Kingdom” in the amount of $11,559,758.07 and the “Carriage In Winter” in the amount of at least $6,000,000.00, Sotheby’s did not place a  next to either painting in the catalogue. Sotheby’s misleading and inaccurate use of the  symbol in its catalogue created a duty on the part of Sotheby’s to disclose its economic interests in the “Peaceable Kingdom” and “Carriage in Winter.” M&T Bank Corp., 2009 WL 921381, at *8; Junius Constr., 257 N.Y. at 400. See also Juman v. Louise Wise Servs., 254 A.D.2d 72, 74 (1st Dep’t 1998) (“Given plaintiffs’ total dependency on defendant for the relevant facts, such a misleading partial disclosure, if the withheld facts are proven to have been material, would be actionable as fraud.”). Sotheby’s claimed that the phrase “an economic interest in the lot equivalent to an ownership interest” was added to its catalogues in 2001 “in order to apply it to certain joint venture transactions in which it does not have legal title works, but nonetheless has exactly the same interests as an owner.” (JA, Vol. 4, Tab 25, pp.1294-95.) Sotheby’s proffered no evidence supporting such a claim or
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explaining how a joint venturer would have “exactly the same interests” as an owner. Sotheby’s catalogue stated, “Lots with this symbol [i.e., the  symbol] indicate that Sotheby’s owns the lot in whole or in part or has an economic interest in the lot equivalent to an ownership interest.” If Sotheby’s were a member of a joint venture which owned a lot in question, Sotheby’s already would be an owner of the lot “in part,” which would render the phrase “an economic interest in the lot equivalent to an ownership interest” unnecessary and superfluous. The plain language of the disclosure renders Sotheby’s explanation of “joint venture transactions” implausible. The District Court did not buy Sotheby’s far-fetched explanation either. Rather, the District Court ruled that the catalogue was not misleading because the Loan Agreement and Consignment Agreement did not grant Sotheby’s an “ownership interest” in the artworks.6 The District Court reasoned that, “In Endico Potatoes, Inc. v. CIT Group/Factoring, Inc., 67 F.3d 1063 (2d Cir. 1995), the Second Circuit analyzed several economic issues to decide whether the defendant obtained an ownership interest or no more than a security interest in a dealer’s account’s receivable.” (SA 0061.) Applying the criteria cited in Endico Potatoes,



6



The District Court’s analysis is erroneous because it equates “an economic interest in the lot equivalent to an ownership interest” with “an ownership interest.” The “economic interest in the lot equivalent to an ownership interest” cannot be equated with “ownership interest” because “ownership interest” is already covered under “owns the lot in whole or in part” and would render the phrase “economic interest in the lot equivalent to an ownership interest” superfluous. Thus, the phrase “economic interest in the lot equivalent to an ownership interest” must necessarily mean something different than an “ownership interest.”
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Inc., the District Court concluded that “Sotheby’s had only a security interest in Carriage in Winter and Peaceable Kingdom” (SA 0061) and not an “ownership interest” in these artworks (Id., 0064-65 (“Moreover, factors other than those cited in Endico further indicate that Sotheby’s did not possess ownership interests in the two paintings. The owners [of the Carriage in Winter and Peaceable Kingdom] expressly represented and warranted in their respective agreements with Sotheby’s that they were the sole owners of the collateral items; nothing in the agreements purports to transfer ownership or any of the risks or benefits that define ownership interests; and the collateral and foreclosure rights that were granted to Sotheby’s are the normal rights of a secured party under the Uniform Commercial Code…. But even if Sotheby’s had enforced its rights as a secured creditor, that would not have given it an ownership interest.”). The District Court’s determination is erroneous for three reasons. First, the District Court’s reliance on Endico Potatoes is misplaced. In Endico Potatoes, sellers sold perishable agricultural commodities to a buyer. The buyer assigned its accounts receivable to the CIT Group as security for borrower’s obligations on a revolving line of credit obtained from lender. After buyer filed bankruptcy, sellers brought suit under the Perishable Agricultural Commodities Act (PACA) for a determination of their rights, vis-à-vis the CIT Group, with respect to proceeds from buyers’ accounts receivable. The sellers argued that they
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were beneficiaries of a trust established under PACA and consequently had a right to the accounts receivable superior to the CIT Group. The CIT Group argued that it was a bona fide purchaser of trust assets entitled to take such assets free and clear of any claim by the trust beneficiaries (i.e., the sellers). After analyzing the transaction between the CIT Group and buyer, the Court of Appeal determined that the CIT Group was only a secured lender and not a bona fide purchaser. The issue in Endico Potatoes was whether an assignment of accounts receivable to secure a line of credit constitutes a grant of a security interest or a bona fide purchase for value under New York trust law. Id. at 1067 (“At issue in this action is the well recognized principle from trust law that a bona fide purchaser of trust assets receives the assets free of any claim by the trust beneficiaries.”). The issue here is whether Sotheby’s misled Minor and the bidding public under New York tort law by representing in its catalogue that Sotheby’s did not hold any “economic interest in the lot equivalent to an ownership interest” when in fact Sotheby’s had the right to sell the lot and the right to keep all the proceeds. To answer that question, the District Court should have analyzed how Minor and other members of the bidding public who reviewed Sotheby’s catalogue interpreted and understood the phrase “an economic interest in the lot equivalent to an ownership interest.” Endico Potatoes is neither illuminating nor apposite for answering this question.
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The word “economic” means: 1. Of or relating to the development, production, and management of material wealth, as of a country, household, or business enterprise. 2. Of or relating to economics. 3. Of or relating to matters of finance…. WEBSTER’S II NEW COLLEGE DICTIONARY 364 (3d ed. 2005). The word “equivalent” means: 1a. Equal, as in force, value or meaning. b. Having identical or similar effects. 2. Corresponding or practically equal in effect …. Id. at 388. By definition and plain meaning, an owner’s economic interest in an artwork is its financial value. Sotheby’s held “an economic interest in the lot equivalent to an ownership interest” in the “Carriage in Winter” and “Peaceable Kingdom” because Sotheby’s expected to sell and keep, and did sell and keep, all the proceeds from the sale of the artwork. At a minimum, whether or not Sotheby’s representation that it did not hold “an economic interest in the lot equivalent to an ownership interest” in the artwork was misleading is a triable issue of fact for the jury to decide. 3.



The DCA Regulations imposed a duty of disclosure on Sotheby’s.



In addition to common law duties, a duty to disclose may be imposed by statute or regulation. In re Morgan Stanley Tech. Fund Sec. Litig., 2009 WL
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256005, at *7 (S.D.N.Y. Feb. 2, 2009). Section 2-122(d) of Subchapter M of Title 6 of the Regulations provides: (d) If an auctioneer or public salesroom has any interest, direct or indirect, in an article, including a guaranteed minimum, other than the selling commission, the fact such interest exists must be disclosed in connection with any description of the article or articles in the catalogue or any other printed material published or distributed in relation to the sale. Such notice may be denoted by a symbol or letter which will refer the reader to an explanation of the nature of the interest the symbol or letter denotes. *** (h) If an auctioneer makes loans or advances money to consignors or prospective purchasers, this fact must be conspicuously disclosed in the auctioneer’s catalogue or printed material.... (JA, Vol. 1, Tab 12, pp.0399-0402.) Sotheby’s claimed that it confirmed with the DCA in 1987 and 1997 that it did not have to disclose that its loans to the Trust and Mr. Esmerian were secured by the “Carriage in Winter” and “Peaceable Kingdom.” 2d SJ Mot. at 39. Sotheby’s points to the fact that on October 27, 1997, Sotheby’s wrote to the General Counsel of the DCA stating the following: Since the adoption of the revised regulations in April 1987, Sotheby’s has understood that if the auctioneer makes a loan to an auction consignor secured by works of art which are included in an auction, Sotheby’s is not obligated specifically to disclose in the catalogue which items are loan collateral. Rather, Sotheby’s satisfies its WEST\222792123.2
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disclosure obligation by including in the catalogue a general policy statement that sets forth its lending policy. See Title 6, Chapter 2, Subchapter M, § 122(h). Enclosed is a copy of the disclosure of loan policy that appears in our catalogues. (JA, Vol. 1, Tab 11, p.0349.) The disclosure of loan policy that was enclosed with Sotheby’s letter stated the following: Financial Services Sotheby’s offers a wide range of financial services. These financial services include advances on consignments and loans secured by art collections which are not intended for sale. It is Sotheby’s general policy, subject to exceptions, to loan no more than 40% of the total of the low estimates for such property…. (JA, Vol. 1, Tab 11, p.0351.) In response to Sotheby’s letter, on December 19, 1997, the DCA sent a terse, one-page reply to Sotheby’s stating the following: I can confirm that the practices described in your letter are in accord with the pertinent provisions of Title 6 of the Rules of the City of New York, as interpreted by this agency. (JA, Vol. 1, Tab 11, p.0369.) First, Sotheby’s loan was for 100%, not “40% of the total of the low estimates” for the “Carriage in Winter” and “Peaceable Kingdom.” As Sotheby’s loans to the Trust and Mr. Esmerian did not conform to the practices described in
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Sotheby’s letter to the DCA, the DCA’s interpretation of Sotheby’s practices have no bearing on the dispute in this case. Indeed, by making the representation to the DCA that it is Sotheby’s policy “to loan no more than 40% of the total of the low estimates for such property,” Sotheby’s is acknowledging that loans of more than 40% should be disclosed under DCA Regulations. Here, the loans exceeded 100% of the low estimates for the artwork. Second, Sotheby’s claim that the DCA’s interpretation of its regulation is “binding” is without merit because the DCA did not provide any legal analysis supporting the “interpretation” that the “practices described in [Sotheby’s December 19, 1997] letter are in accord” with the Regulations. Accordingly, the DCA’s rubber stamp of Sotheby’s interpretation is not entitled any deference. Sotheby’s also argued that there is no “private right of action” to enforce the Regulations. In response, Minor argued in the opposition to Sotheby’s Motion for Summary Judgment that Sotheby’s argument is a red herring because Minor’s claims are “not based on, or brought under any DCA regulations.” Rather, the fact that Sotheby’s violated the Regulations constitutes further “evidence” of Sotheby’s tortious conduct (i.e., fraudulent concealment and breach of fiduciary duty) entitling Minor to rescission. By way of example, suppose a person drives 100 miles per hour on a road where the maximum speed limit is 35 miles per hour set under New York Vehicle and Traffic Law and crashed into another person. While
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the second person may not have a private right of action to enforce the speed limit (e.g., issue a citation or suspend the first person’s driver’s license), the second person is not precluded from alleging and proving the first person’s violation of the speed limit as evidence of that person’s negligence or recklessness. No less is true here. The District Court declined to consider any of Minor’s arguments regarding the Regulations on the ground that Minor made a “judicial admission.” The Order states: It is well-settled that statements by a party’s attorneys in legal papers or oral arguments can be binding judicial admissions. Here, Minor made a judicial admission in his response to Sotheby’s motion for partial summary judgment. Minor stated that his claims are “not based on, or brought under any DCA regulations.” (Minor’s Opp’n to Sotheby’s SJ Mot. at 8.) Minor goes on to argue that “the DCA regulations are relevant only insofar as they constitute evidence of materiality of the information Sotheby’s concealed from Minor, i.e., the materiality of its economic interest in the artworks at issue.” (SA 0068-69 (citations omitted).) Again, Minor’s statement that he is not bringing a private cause of action to enforce the Regulations does not preclude Minor from alleging and proving Sotheby’s violation of the Regulations as evidence of Sotheby’s fraudulent concealment or breach of fiduciary duty. In any event, a legal argument (as opposed to a statement of fact) does not constitute judicial admission. Maurizio v.
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Goldsmith, 84 F. Supp. 2d 455, 464 (S.D.N.Y. 2000) (“This Court will not transform such legal arguments into judicial admissions, and, thus, these statements do not serve as grounds for granting Goldsmith’s summary judgment.”) (citing United States v. McKeon, 738 F.2d 26, 30 (2d Cir. 1984)); In re Met Life Demutualization Litigation, 624 F. Supp. 2d 232, 268 (E.D.N.Y. 2009) (“These are not binding judicial admissions, they are legal arguments related to MetLife’s theory of loss causation.”). C.



The District Court Erred In Awarding Sotheby’s $4,394,000.00 In Principal And $2,245,850.99 In Prejudgment Interest.



The District Court awarded $4,394,000.00 in principal and $2,245,850.99 in prejudgment interest for a total judgment of $6,639,850.99 in favor of Sotheby’s. (SA 0078-79.) The District Court apparently awarded $4,394,000.00 in damages by adding Minor’s bid prices/hammer prices for the “Diamond Dust Shoes,” “Carriage in Winter,” and “Peaceable Kingdom” (i.e., $250,000, $3,500,000, and $8,600,000, respectively), adding “buyer’s premium” to each of the bid prices (i.e., $51,000, $461,000, and $1,073,000, respectively), and subtracting the purchase prices for those artworks from subsequent sales (i.e., $218,500, $2,322,500, and $7,000,000, respectively). The District Court erred in awarding $4,394,000.00 in principal because Sotheby’s submitted no evidence whatsoever establishing that the “Peaceable
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Kingdom” was resold for $7,000,000. Indeed, while the Order refers to Sotheby’s declaration and statements of material fact for the resale prices of the “Diamond Dust Shoes” and “Carriage in Winter,” the Order states that “Sotheby’s notified Minor and the Court that Peaceable Kingdom was resold in February 2010, for a purchase price of 7 million.” (SA 0044.) A letter to the District Court, after the motions for summary judgment were fully briefed and submitted without hearing, “notifying” that the “Peaceable Kingdom” was purportedly resold for $7,000,000 does not constitute sufficient or admissible evidence of the resale price. Even if Sotheby’s unsworn letter was competent and admissible, the District Court erred in failing to add the buyer’s premium to the $7,000,000 resale price in performing the calculation.7 By failing to do so, the District Court allowed Sotheby’s to recover its commission twice – once from Minor and again from the new purchaser. Such double recovery should not have been allowed. The District Court also erred in awarding $2,245,850.99 in prejudgment interest because Sotheby’s submitted no evidence and the District Court provided no explanation or analysis justifying such an unconscionable interest. The Order states that:



7



Because the District Court did not require Sotheby’s to submit a declaration or a copy of an invoice issued to the new buyer, it is uncertain whether the $7,000,000 includes the buyer’s premium. However, the round number suggests that the $7,000,000 does not include the buyer’s premium which, according to Sotheby’s catalogue, is defined as “25% of the hammer price up to and including $20,000, 20% of any amount in excess of $20,000 up to and including $500,000, and 12% of any amount in excess of $500,000.” (JA, Vol. 4, Tab 28, p.1407.)
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Pursuant to the Conditions of Sale, Sotheby’s could impose a “late charge” at the rate of “Prime + 6% of the total purchase price.” (Sotheby’s SJ 56.1 Stmt. ¶8; Minor’s Resp. to Sotheby’s SJ 56.1 Stmt. ¶8.) Sotheby’s claims that as of July 31, 2009, Minor owes late charges of over $467,000 for Carriage in Winter and over $1.1 million for Peaceable Kingdom. (Sotheby’s SJ 56.1 Stmt. ¶8.) (SA 0044-45.) Sotheby’s provided no evidence of the prime rate, and the District Court provided no explanation or analysis regarding what prime rate was selected, how the interest was calculated, and whether the interest was assessed against Minor’s bid price or the difference between Minor’s bid price and the resale price. VIII. CONCLUSION Based on the foregoing, Minor respectfully requests that the Court (a) reverse the Judgment, (b) remand with instructions to grant summary judgment in favor of Minor, and (c) award Minor attorneys’ fees and costs on appeal. November 24, 2010



DLA PIPER LLP (US)
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