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In the Customs, Excise & Service Tax Appellate Tribunal West Block No.2, R.K. Puram, New Delhi-110066 Appeal No.ST/52012/2014 (Arising out of Order-in-Appeal No.DEL-SVTAX-000-COM-188-2013 dated 10.12.2013 passed by Commissioner of Service Tax, New Delhi)



M/s CST Delhi



…Appellant Vs



M/s Chanson Car At Call Pvt Ltd Appearance: Present for the Appellant Present for the Respondent



…Respondent : :



S/Sh Amit Jain, Adv. & Rahul Tangri, CA Shri H.C. Saini, AR



Coram: HON’BLE MR S.K. MOHANTY, MEMBER (JUDICIAL) HON’BLE MR B.RAVICHANDRAN, MEMBER (TECHNICAL) Date of hearing: 31.10.2017 Date of decision: 03.01.2018 Final Order No.50003/2018 Per B. Ravichandran,



The Revenue is aggrieved by the order dated 10.12.2013 of Commissioner of Service Tax, New Delhi. The Commissioner, vide the impugned order, dropped the demand proceedings against the respondent. The said proceedings were initiated by SCN dated 23.04.2013 to demand and recover service tax amounting to Rs.2,02,03,245/- for the period 01.10.2007 to 31.03.2012 under the category of “Rent-a-Cab-Scheme Operator’s Service.” The brief facts of the case are that the respondent are engaged in the business of running of “radio taxies” and are providing transport services to both individual and corporate customers. The
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Revenue held a view that such transport services provided by the respondent, generally termed as “radio taxies”, are in two parts, namely, transport services, where the driver of the radio taxies charges the passenger on the spot in car as per the meter reading and second, transport services where instead of taxi driver charging the passenger, invoices raised by the respondent directly on customer on some periodic basis and the settlement is done by the customer on such lumpsum amount. As regards transport services of the first category, there is no dispute that the respondent is not liable to be taxed under “Rent-a-Cab-Service’. However, regarding transport service, for which bills were raised periodically, instead of on the spot, the Revenue held a view that the same are liable to be taxed under rent-a-cab-service. 2.



The original authority, after examining the terms of agreement, entered



into by the respondent with some of the corporate clients and interpreting the legal provisions for service tax came to the conclusion that the service rendered by the respondent to the corporate clients cannot fall under the category of “rent-a-cab-service” in as much as services provided by the respondent are in the nature of “hire-on-call-service” or “hire-on-demand-service” like provided by them to individual customers in which no tax can be demanded. The impugned order held that the nature or category of services is neither dependent on the mode and manner of bills raised by the service provided nor on the mode and manner of payment by the service receiver. Accordingly, he concluded that in terms of the contract clauses, the vehicles were given on hire and not on rent in the present case. The Commissioner also relied on certain decided cases in support of his findings.
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3.



The ld AR elaborating that grounds of appeal by the Revenue submitted



that the adjudicating authority has erred in dropping the demand by relying on the clarification dated 19.06.2006 with reference to radio taxies. He submitted that the corporate clients requested for commercially registered vehicles for transport of their staff as and when required for a fixed period for which payment was made against the invoice at periodical intervals as per mutually agreed terms. There is a difference between the service provided to individual customers and corporate customers. The rate used to calculate the consideration for such corporate clients are not in terms of RTA rules. The contract did not talk about radio taxies



but only for the provision of vehicles 24X7 as per the



requirement of the corporate client.



Contesting the reliance placed by the



original authority on certain case laws, the ld AR referred to the decisions of the Tribunal in M/s Deepak Transport Bus Service-2012 (27) STR 357 (Tri.-Mumbai) and Shri Harjinder Singh & Others-2013 (6) TMI 585-CESTAT Delhi. 4.



In the present case, the respondent retained the control of the vehicle



provided along with driver and were looking after the repair and maintenance of the said vehicle. The ld AR also referred to the decision of Hon’ble Punjab & Haryana High Court in Sh Kuldeep Singh Gill-2010 (18) STR 708 (P&H). 5.



None appeared on behalf of the respondent. In fact, on various earlier



occasions also, when the case was listed, no one appeared on behalf of the respondent in spite of notice issued. Accordingly, we are proceeding to decide the case based on appeal papers and submissions made by the ld AR. The admitted facts of the case are that the respondent is providing various vehicles for transport of people. In respect of such transport for individual passengers for
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which consideration was received on the spot by the driver of the said vehicle, no service tax liability arises. This position is not in dispute. The dispute is with reference to service to corporate clients. The original authority, after examining the facts of the present case, observed as below: “34. Further, I am of opinion that the nature/category of services is neither depended on the mode and manner of bills raised by the service provider nor on the mode and manner of payment to the noticee by the service recipient. As such, I am of considered view that the contract clause clearly reflect on the facts that the vehicles were given on hire and not on rent in the present case. My above findings are further strengthened by the fact that on perusal of some of the invoices raised by the noticee and submitted by them in their defence clearly suggests that the monthly receipts of the noticee from their clients may vary from vehicle to vehicle and will depend upon the use of vehicle by their clients both individual customer as well as corporate customers and the Kms. Run of the same. I also find that the Hon’ble Tribunal in case of “M/s Vijay Travels” and “Miglani Taxi Service” has held that where the vehicles remain under the disposal and control of owner of the vehicle the same shall not be treated as a ‘rent-a-cab’ service. 35. Moreover, the Hon’ble Ahmedabad Tribunal (L.B.) recently n case of Shree Gayatri Tourist Bus Service Vs CCE Vadadara [2013 (29) STR 499 (Tri.Ahmd.)] observed that in case of “Rent”, owner of the property is depossessed from the possession and same passes on in the hands of person who has taken out the same for usage. In the present case, the appellant entered into an agreement for a period of 1 year with ONGC for transportation of personnel and their delegates under the instructions and direction from the officials of ONGC with payment to be made on monthly basis. Whenever trip were required to be under taken, company officials were required to intimate the contractor and vehicle was required to be at the door step of ONGC with sufficient fuel to run for a distance of 500 kms. The appellant was solely responsible for the maintenance and running of vehicles, make the vehicle available along with driver and substitute the vehicle in the case of any break down of vehicle. I find that said clause clearly indicate that “appellant herein is in possession of vehicles and is only hiring out the vehicles to ONGC for a stipulated period or as per agreement. Whether the hiring out of vehicles is for a day or a month does not mean anything, as the said vehicle is still in the possession of appellant-assessee or his driver during the entire period. The services rendered by the appellant cannot fall under the category of ‘Rent-a-Cab Service’.
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36. Also, while dealing with the very similar circumstances as that of the noticee, the Hon’ble Delhi Tribunal in case of CCE, Ludhiana Vs Singh Travels ]2013 (30) STR 96 (Tri.-Del.) held that “In the present case there is no condition of providing of vehicles on terms basis to NFL but was on call basis i.e. one hour from booking time for local duties and with suitable notice time for outside journey. This clearly shows that in the present case there was only a permanent arrangement of providing transport service without renting the vehicles. When the vehicle was running liability to make the payment by NFL was as per rate schedule agreed. Without running or without any call or demand no service was available to NFL. Such distinctive feature does not permit us to hold that the respondent has rented any Cab to NFL and does not invite liability under the Finance Act, 1994. Accordingly, Revenue’s appeal fails for which that is dismissed.”



37. Accordingly, on the basis of above findings, judgments of the Hon’ble CESTAT and clarification, issued by the Coimbatore Circular, it can be said that services provided by the noticee being transportation of passenger from one point to another against specific call/request rather than to make available the vehicle for a particular time span, where possession and control of vehicle always lie with the noticee or driver, cannot be taxed under “rent-a-cab service’ by no stretch of imagination irrespective of charges per trip are fixed amount instead of per KM basis.”



6.



Against the above findings, the Revenue also relied on certain case laws



referred to above. We note that in Shri Kuldeep Singh Gill (supra), the Hon’ble Punjab & Haryana High Court was examining the service tax liability with reference to vehicles provided by the appellant to IOC for which payment are received on a fortnightly basis. In the said case, the High Court examined the scope of ‘tour’ ‘tourist vehicle’ and ‘tour operators’ and ‘rent-a-cab scheme’, ‘operator’ and held that by providing van to IOC on contract basis, the appellant were providing transport service. The High Court relied on a decision of Madras High Court in the Secretary, Federation of Bus Operator-2006 (2) STR 411 Madras. In the said decision, Madras High Court was examining the scope of ‘tourist vehicle’ and related concepts. We find the facts of the present case are not covered by the decisions of both the High Courts.
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7.



Hon’ble Uttrakhand High Court



in Sudhir Malhotra-2014 TIOL 2039



Uttrakhand ST held that the most important and crucial element to decide whether the activity is renting of cabs is with reference to control of vehicle were made-over to hirer and he is given possession for howsoever short a period. The Tribunal in APSRTC ADDAPA-2017 TIOL 4420, CESTAT-Hyderabad relying on the above decision held that when the contract is to hire a vehicle, there is no renting of cab. The said ratio has been followed in other decisions of the Tribunal also. 8.



In view of the above discussion and analysis, we find no reason to interfere



with the impugned order and accordingly the appeal by the Revenue is dismissed.



(Pronounced in the Court on 03.01.2018)



(S.K. Mohanty) Member (Judicial) pcs



(B.Ravichandran) Member (Technical)
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