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UNITED STATES DEPARTMENT OF JUSTICE EXECUTIVE OFFICE FOR lMMIGRATION REVIEW



UNITED STATES IMMIGRATION COURT NEW ORLEANS, LOUISIANA



IN THE MATTER OF



Respond ent



) ) ) ) ) ) )



IN REMOVAL PROCEEDINGS FILE No.:



CHARGE:



Section 212(a)(6)(A)(i) of the Immigration and Nationality Act



APPLICATIONS:



Asylum, withholding of removal under INA §241(b)(3), and withholding of removal u nder the Convention Against Torture



ON BEHALF OF RESPONDENT: Mary K. Richardson, Student Practitioner Hiroko Kusuda, Clinic Professor Loyola University New Orleans College of Law Smith Law Clinic & Center for Social Justice 7214 St. Charles Ave. , Box 902 New Orleans, LA 701 18



ON BEHALF OF DHS: Justin Burrows Assistant Chief Counsel Department of Homeland Security U.S. Immigration & Customs Enforcement 1250 Poydras St., Suite 2100 New Orleans, LA 70113



DECISION AND ORDERS OF THE IMMIGRATION JUDGE



I.



Pr.occdural History of the Case



The Respondent is a 40-year-old, female, native and citizen of Honduras. The United States Department of Homeland Security (DHS) has brought these removal proceedings against · the Respondent under the authority of the Immigration and Nationality Act (INA). The Responden admitted the allegations in the Notice to Appear (NTA) and conceded removability as charged under INA§ 212(a)(6)(A)(i). On the basis of the Respondent's admissions and concession, I find that the Respondent's removability has been established. Honduras was designated as the country of removal. The Respondent applied for relief from removal in the fonn of asylum under INA §208(a), withholding of removal under INA §24 1(b )(3 ), and withholding of removal under the regulations implementing the Convention Against Torture (CAT). At the time of filing the Respondent was advised of the consequences of knowingly filing a frivolous application for asylum. See 8 C.F.R. § 1208.18. The Respondent's amended Form I589 application for asylum is contained in the record as part of Exhibit 4. Prior to admission of
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the application the Respondent was given an opportunity to make any necessary corrections and then swore or affirmed that the contents of the application, as conected, were all true and correct to the best of her knowledge. The evidentiary record consists of the following documentary exhibits: Exhibit I



Notice to Appear



Exhibit 2



Respondent's motion and original Fom11-589 application



Exhibit 3



Respondent's birth certificate (For Identification Only)



Exhibit 4



Respondent's brief and suppo1ting evidence



Exhibit 5



Frivolous asylum application warnings



Exhibit 6



Form I-213



Exhibit 3 was marked for identification only because it did not contain an English-language translation. All other exhibits were admitted without objection. I have reviewed the entire record of proceedings and all admitted evidence identified above has been considered in its entirety regardless of whether specifically mentioned in the text of this decision. II.



Credibility



Considering the totality of the circumstances, and all relevant factors, a trier of fact may base a credibil ity dete1mination on the demeanor, candor, or responsiveness of the applicant or witness, the inherent p lausibility of the applicant's or witness's account, the consistency between the applicant's or witness's written and oral statements whenever made and whether or not under oath, and considering the circumstances under which the statements were made the internal consistency of each such statement , the consistency of such statements with other evidence of record, and any inaccuracies or falsehoods in such statements, without regard to whether an inconsistency, inaccuracy, or falsehood goes to the heart of the applicant's claim, or any other relevant factor. INA§ 208(b)(l)(B)(iii). Upon careful consideration of all the facts of record individually and cumulatively, I find that the Respondent was a credible witness. Her testimony was detailed, consistent, and believable.
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III.



Findings of Facts



Respondent first entered the United States on June 9, 2013, at the age of 35. She filed her 1-589 application on March 17, 2015. Respondent's case was originally consolidated with that of her daughter, who accompanied Respondent into the United States, but her daughter has since obtained lawful status in the United States. Respondent testified that her childhood was difficult, as her father was abusive and violent towards her mother. Respondent claimed that her father was abusive because of machismo, where he felt he had control over his wife. Respondent's mother called the police on one occasion after Respondent's father had hit her with a machete, but he was never punished as police could not locate him by the time they arrived. Respondent's mother was never able to leave the relationship because she and Respondent's father were married and he would never give her a divorce. Respondent also testified that her father struck her and her siblings on occasion. In 1994, Respondent, who was 17 years old, met who was 22. About three months later, Respondent moved in with She testified that she was not in love with but felt she needed to get out of her parent's home and her father's violence. eemed fine at first, but that he soon started Respondent stated that her relationship withchanging and became "terribly dangerous" to her. ~ as first violent with Respondent in 1994 or early 1995, when they had gone to Sabanagrande to attend a birthday p~ m aunt's house. ame outside and saw started hitting Respondent on the face and called her Respondent talking to two cousins. ~ insulting names, such as "bitch" and "garbage." Respondent suffered a laceration on her nose, s father intervened to stop the mistreatment. Respondent, having which bled profusely. no place to go, stayed and returned home to Tegucigalpa with A second incident occurred in mid-1995. Respondent and visited his a walk down to the store to buy some grandmother's house. The grandmother asked o get the cigarettes, but when she resisted, explaining cigarettes for her. He told Respon~ gave Respondent a "tremendous beating," resulting in that she did not know where to go,insistence that she her eye swelling shut for nearly a month. Respondent believed that ~ go get the cigarettes related to his machismo, or chauvinistic attitudes towards women. Respondent and ~ ad three children together, all born between 1997 and 2000. Respondent testified that ] •• as less violent towards her during this time. Around that time, however, stopped working, requiring Respondent to start working in approximately 2001. did not like that Respondent was working; he would go to her workplace to scream at Respondent and insult her, alleging, for example, that she was cheating on him with her bosses. ~ ecame increasingly violent again towards Respondent. In 2003, Respondent was returning home from church with the children when• • grabbed her by the hair and dragged her into the house. Respondent testified that• • ctid not like her going to church.



•



•



~ d e n t testified that the children shouted and cried, and that a neighbor called police . . _ . . . ,topped the attack after the neighbor yelled that she had called the police. Respondent went to the neighbor's house when• - stopped the attack. Police arrested and held him for twenty-four hours before releasing him; he returned home upon his release.



•



Respondent testified to multiple other instances in which vvould rape her, often in front of the children, if she declined consensual sexual relations. At times, Respondent's children were in the bed with and Respondent when the rape occurred. The children cried and even told • • •o stop, but he would scream at them to be quiet and continue. told Respondent that she was never going to separate from him and he was never going to leave her alone. Respondent said she tried to leave but he would always follow her to her mother's home. He would threaten to keep Respondent away from the kids if she did not return home, so she relented and returned. Other times, would lock Respondent inside their home so she could not escape when he left the home. Between 2003 and 2012, Respondent called police about seven times, which she said was "every time" he was aggressive with her or the children. The police typically came, arrested Leonel, and held him for twenty-four hours before releasing him. nvariably returned home upon his release. During cross-examination, Respondent testified that~ as given a restraining order each time he was arrested, but that he never complied with the order. Respondent testified that one of the seven calls to police was to report a violation of one of the restraining orders. Respondent also testified that at least during some of the police calls-she said it was three times total-she was referred to a special prosecutor for domestic violence victims. She said a special medical examiner also helped with the investigation. These investigations resulted in being held for twenty-four hours and being issued a restraining order, with which did not comply, according to Respondent. Respondent further stated that, despite there being an order that:• • atay away from the children, he one time misled the children into going to his mother's home. Respondent went with police to retrieve the chi ldren fromt• • • mother's home, as she felt that was the only way to get them back. Respondent also testified thatwas drunk dming some of these incidents, but sober during others. drank every weekend he had money, and struggled to hold a job because of his drinking. In 2012, Respondent returned home from work at about 8 pm. not "too drunk," was at home waiting for Respondent. He struck her with a large metal tube, about the size of a broomstick, when she walked inside. The children were present. Respondent indicated that she treated her very had a scar on her right arm from the incident. Respondent testified tha~ B badly, hitting her on her head, shoulder, and arm. Respondent's oldest son, then approximately 15 years old, interfered and hit on the back with a small machete. let Respondent go . Respondent's sonjumped out a window and ran to the nearest police, about one hour
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away by foot. old police that he thought his mother was dead because she was lying on the floor when he last saw her. Respondent lost consciousness. When the police arrived, they arreste~ and took Respondent to the hospital. She was given a cast for her arm and treated for a head injury. Respondent's oldest son was also treate~ uries, including for a laceration on his head went to jail for one month. Respondent did not caused by a strike from the metal tube. live with ~ gain. After she was released from the hospital, Res~t went to her mother's home about 1 ½ hours away by bus, thinking she would be safe . . . . .gain appeared and told Respondent to return to live with him. He threatened violence and to take the children if she did not return. Respondent remained at her mother's for about four months. She then left Honduras in June 2012, bound for the United States. Respondent left her children with her mother, because she thought the trip north would be too challenging with her children. In Mexico, Respondent was kidnapped by a person from the Zetas drug caitel and raped. Respondent was able to escape when the Zetas went to get mangos. Respondent called Honduras to check on her children and she learned that her youngest brother had been killed in front of Respondent's daughter and his children. Respondent then returned to Honduras, where she earned she was there. stayed at her mother's home before came to her work while Respondent Respondent got a job at a tortilla factory. was there. In April 2013, Respondent again left Honduras, this time with her daughter. She arrived in the United States in June 2013. Respondent testified that she expressed the basis of her fear to officers at the border> but she says she was not told anything, and she said that no one told her she needed to file for asylum within one year of her entry. Respondent moved to Louisiana upon her release. In November 2013, Respondent met with the Loyola University immigration clinic to discuss her daughter's case, but she did not discuss her own situation at that time. While in the United States, Respondent has received a phone call from after he got her phone number from one of her sons. In August 2014called Respondent and insulted her; he told her that she would pay for everything she did> and he threatened to kill Respondent if she went back because she took their daughter. Respondent testified tha has called her about four times since she has been in the United States, most recently in December 2017, and he has said similar things during each call. Respondent's mother told Respondent that_ , ,as back in jail for a few months from approximately July to October 2014. His imprisonment related to the 2012 attack upon Respondent, as the prosecutor's office obtained a conviction in approximately February 2014. Respondent's mother also told Respondent that has looked for Respondent's mother and Respondent's son and insulted them.
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Respondent believes that ~ ill harm her if she returns to Honduras. She does not think that the police will protect her. She says it takes police thirty to sixty minutes to arrive after being called. Respondent testified that she cannot relocate within Honduras because she would have no other place to live. ··•~' Respondent's oldest son was killed in Honduras in August 2016. His killing was Her other son, came to the United States but was sent back to unrelated to Honduras. Respondent testified that her daughter suffers from depression. During cross-examination, Respondent testified that she no longer considered herself to but continued believing that he was in a relationship be in a relationship withwith her, as he fe lt that he was Respondent's owner. When asked if anyone would think she was in a relationship with f she returned to Honduras, Respondent testified that there is no ould never leave her alone because he would trunk they were still relationship , but that~ in a relationship.



IV.



Statement of the Law



The burden of proof is on the Respondent to establish eligibility for asylum, withholding ofremoval under INA§ 241 (b)(3), or protection under the CAT regulations. The testimony of the applicant may be sufficient to sustain the applicant's burden without corroboration, but only if the applicant satisfies the trier of fact that the applicant's testimony is credible, is persuasive, and refers to specific facts sufficient to demonstrate that the applicant is a refugee. In determining whether the applicant has met the applicant's burden, the trier of fact may weigh the credible testimony along with other evidence ofrecord. Where the trier of fact determines that the applicant should provide evidence that corroborates otherwise credible testimony, such evidence must be provided unless the applicant does not have the evidence and cannot reasonably obtain the evidence. An applicant for asylum has the burden of proving: (1 ) by clear and convincing evidence that the application for asylum has been filed within 1 year of the date of the alien's arrival in the United States, or (2) that he or she qualifies for an exception to the 1-year deadline. 8 C.F.R. § 1208.4(a)(2). An application fo r asylum may be considered, notwithstanding the fact that it is filed outside of the one year deadline, if the alien demonstrates to either the existence of changed circumstances which materially affect the applicant's eligibility fo r asylum or extraord inary circumstances relating to the delay in filing an application. INA§ 208(a)(2)(0 ). To qualify for asylum under INA § 208 the Respondent must show that she is a refugee within the meaning of INA §l OI (a)( 42). An asylum applicant may demonstrate that she is a "refugee" by showing that she has suffered harm rising to the level of persecution and that such ham1 was on account of a protected ground, which includes race, religion, nationality, membershiP. in a pa11icular social group, or political opinion. fNA § 1Ol(a)(42)(A). She may also demonstrate that she is a refugee by showing she has a well-founded fear of future persecution on account of a protected ground. Id. The statute specifies that the appl icant must



establish that one of the five grounds was or will be at least one central reason for persecuting the applicant. INA § 208(b)( 1)(B)(i) An applicant seeking relief based on membership in a particular social group must establish that the group is: (1) composed of members who share a common immutable characteristic; (2) defined with paiiicularity; and (3) socially distinct within the society in question. MatterofM-E-V-G-, 26 I&N Dec 227,237 (BIA 2014).



If past persecution on account of a protected ground is established, a presumption arises that the applicant has a well-founded fear of future persecution on the basis of his original claim. 8 C.F.R. § 1208. 13(b)(l). This regulatory presumption may be rebutted if OHS establishes by a preponderance of the evidence that the applicant's fear is no longer well-founded due to a fundamental change in circumstances or that the applicant could avoid future persecution by relocating to another part of the country and that it would be reasonable to expect her to do so . 8 C.F.R. § 1208. 13(b)(l)(i)-(ii). Absent the presumption, to establish a well-founded fear of future persecution, the applicant must demonstrate that her fear is subjectively genuine, objectively reasonable, and on account of a protected ground. See 8 C.F.R. § 1208.13(b)(2)(i). Credible testimony by an applicant may be enough to satisfy the subjective component, depending on the circumstances. Once a subjective fear of persecution is established, the applicant need only show that such fear is grounded in reality to meet the objective element of the test; that is, she must present credible, specific, and detailed evidence that a reasonable person in her position would fear persecution. The applicant's fear may be well-founded even ifthere is only a slight, though discernible, chance of persecution. INS v. Cardoza-Fonseca, 480 U.S. 421, 431 (1987). When the persecution entails harm inflicted by an actor other than the government, the alien must demonstrate that the government is unable or unwilling to control the alleged persecutor. Tesfamichael v. Gonzales, 469 F.3d 109, 113 (5th Cir. 2006); 8 C.F.R. § 1208.13(b)(l). Finally, an applicant must also establish that asylum is wan-anted in the exercise of discretion. As with asylum, a threshold determination must be made as to the credibility of the applicant for withholding of removal. IN A § 241 (b )(3)(C). A claim for withholding of removal is factually related to an asylum claim, but the applicant bears a heavier burden of proof to merit relief. Thus an applicant who fails to establish her eligibility for asylum necessarily fails to establish eligibility for withholding. Generally for withholding of removal under INA § 24l(b)(3), the applicant must demonstrate that, ifretumed to her country, there is a clear probability, meaning it is " more likely than not," that she will be persecuted on account of a protected ground. INS v. Cardoza-Fonseca, 480 U.S. 421, 423-24 (1987). The applicant's credible testimony alone may be sufficient to sustain this burden of proof. 8 C.F.R. § l 208.16(b) .
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The Convention Against Torture and its implementing regulations provide that no person may be removed to a country where it is "more likely than not" that such person will be subject to torture. See United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment ("CAT"); Pub. L. 105-277 (1998); 8 C.F.R. §§ 1208. 16, 1208.17, 1208 . 18; see also Matter of M-B-A-, 23 I&N Dec. 474, 477-478 (BIA 2002). "Torture" is defined, in part, as the intentional infliction of severe pain or suffering by, or at the instigation of, or with the consent or acquiescence of a public official. 8 C.F.R. § 1208. l 8(a)(l ). For an act to constitute torture, it must be directed against a person. Acquiescence of a public official requires that the official have awareness of or remain "willfully blind" to the activity constituting torture, prior to its commission, and thereafter breach his or her legal responsibility to intervene to prevent such activity. 8 C.F.R. § 1208. l 8(a)(7). The applicant for CAT protection bears the burden of proof. 8 C.F.R. § 1208. 16(c)(2). In assessing whether the applicant has satisfied the burden of proof, the Court must consider all evidence relevant to the possibility of future torture, including evidence that the applicant has suffered toriure in the past; evidence that the applicant could relocate to a par1 of the country of removal where he is not likely to be tortured; evidence of gross, flagrant or mass violations of human rights within the country ofremoval; and other relevant information on country conditions. 8 C.F.R. § 1208.16(c)(3). To meet his burden of proof, an applicant for CAT relief must establish that someone in his particular alleged circumstances is more likely than not to be tortured in the country designated for removal. Matter ofJ-E-, 23 I&N Dec. 29 1, 303-304 (BIA 2002).



V.



Analysis and Conclusions A. Asylum 1. Timeliness



The Respondent last entered the United States on June 9, 2013, but her Form I-S89 application was filed with the court more than one year later. The Court finds, however, that Respondent's failure to file earlier was due to extraordinary circumstances, as the evidence shows that she made diligent efforts to fi le the application, but was limited in her ability to do so by rules goveming the filing of such applications for aliens in removal proceedings. See, e.g., Ex. 2, Tab B (receipt showing submission ofl-589 to USCIS Nebraska Service Center on February 6, 2015). Prior to September 14, 2016, defensive I-589s could only be fi led in open court before an immigration judge. Respondent's first immigration court hearing was held on May 15, 20 15, by which time Respondent's application was filed with the Court. Accordingly, the Court finds that Respondent has shown that her asylum application should be deemed timely filed. 1



It appears that Respondent's asylum application must also be found timely pursuant to Concely def Carmen Mendez Rojas v. Johnson, 2018 WL 1532715, at *1, *9 (W.D. Wash. Mar. 29, 1



2018), a nationwide class action suit in which the D istrict Court ordered that all class members, which would seem to include Respondent, have their asylum applications accepted as timely if
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2. Past Persecution



The Respondent in this case has canied her burden to demonstrate that the harm she suffered rises to the level of persecution. Respondent credibly testified that she was regularly including rapes that occun-ed mistreated and violently raped on numerous occasions by in front of Respondent's children. ondent was also otherwise injured on several occasions, including the 2012 incident where beat her with a metal pole to the point where she lost consciousness. Such harm is plainly so extreme that it rises to the level of persecution. See Tamara-Gomez v. Gonzales, 447 F.3d 343 (5th Cir. 2006) (citingAguilera-Cotav. INS, 914 F.2d 1375 (9th Cir. 1990)). Because the past harm the Respondent suffered was not inflicted by the government, she must demonstrate that the government is unable or unwilling to control the alleged persecutor. s The Respondent has done so here. Respondent credibly testified that she reported violence against her to the police on numerous occasions- she says about 7 in total-and she and also testified that the police would typically come to her aid in the moment, anest as actually apparently hold him for twenty-four hours. After Respondent left Honduras, ~ convicted of a crime relating to the 2012 assault and he served a few months in jail. That the police cooperated with Respondent, that Respondent worked with a special domestic violence prosecutor, that- es ondent was issued protective orders against l md that the police were II indicate that the Honduran government was willing to control willing to arres the alleged persecutor. See Ortiz-Araniba v. Keisler, SOS F.3d 39, 42 (1st Cir. 2007). the restraining orders, and the like did not actually keep However, the an-ests o~ Respondent safe from severe harm and mistreatment. • • was typically detained for only 24 hours before being released. He returned home, despite the presence of restraining orders. And he continued his violence, sexual and otherwise against Respondent. Such a result is also consistent with the country conditions evidence. The State Department's 2016 Human Rights Report for Honduras (Country Report) indicates "[v)iolence against women and impunity for perpetrators continued to be a serious problem." Ex. 4 at 57. Similarly, the United Nations Report of the Special Rapporteur on violence against women, its causes and consequences, stated that, "while there are legal provisions aimed at securing the safety of those accessing justice through protection orders, injunctions or other interim measures," "perpetrators seldom abide by these provisions." Ex. 4 at 73. For these reasons, the Court finds that Respondent has shown See Madrigal v. Holder, 716 F.3d that the Honduran government was unable to control499, 506-07 (9th Cir. 2013) (Mexican government may be willing to control Los Zetas but country conditions evidence indicated they are unable to do so). In making this determination, Respondent notes that the "unable or unwilling" requirement is written in the disjunctive. See Tesfamichael, 469 F.3d at 113 ("Past persecution entails harm inflicted on the alien on account of a statutorily enumerated ground by the government or forces that a government is unable or unwilling to control") (emphasis added). Thus, to establish past persecution, an application need show either that the government is unwilling to control the persecuting force or that the



•



fi led within one year of DHS issuing adequate notice of the one-year filing deadline for asylum applications. See Ex. 4, Tabs 0 , P.



government is unable to control it. Here, while Respondent has not shown unwillingness from the Honduran government, she has shown that the government is unable to protect her from



-



Further, Respondent has shown that the past persecution was on account of her membership in a particular social group, namely, Honduran women unable to leave a relationship. In Matter ofA-R-C-G-, 26 I&N Dec. 388, 392-94 (BIA 20 14), the Board concluded that, based on the facts present, the respondent in that case had established that "married women in Guatemala who are unable to leave their relationship" was a cognizable particular social group. Because the background factual record in the instant case is similar to that discussed by the Board in Matter ofA-R-C-G-, the Court finds that Respondent's proposed group in the instant case is similarly cognizable under the statute. See, e.g., Ex. 4 at 73 (UN report noting provisions aimed at protecting domestic violence victims); see generally Ex. 4. The Court notes that gender is an immutable characteristic and that, even though Respondent's proposed group does not require marriage, its requirement that the group members be unable to leave the relationship is sufficient to establish the group is cognizable. See Matter ofA-R-C-G-, 26 I&N Dec. at 392-93. Additionally,



Respondent has also shown that she is a member of her proposed particular social group, in that she is a Honduran women unable to leave her relationship. While Respondent now while in Honduras, considers her relationship over, she was never able to free herself ofarm occuned precisely because Respondent was unable to leave her relationship and ~ with · For these reasons, Respondent has demonstrated that her mem bership in a particular social group was at least one central reason for persecuting the Respondent and she has, therefore, established past persecution on account of a protected ground. 3. ·w ell-Founded Fear of Future Persecution Because Respondent has established past persecution on account of a protected ground, she is entitled to a rebuttable presumption that her fear is well founded. Moreover, DHS, has failed to rebut the presumption, as it has not shown a fundamental change in circumstances such that Respondent's fear is no longer well founded, and it has not shown that Respondent could relocate within Honduras to avoid future harm and that it would be reasonable to do so. While was incarcerated for a few months while Respondent was in the United States, DHS has ould not attempt to harm Respondent again if not shown that he is still detained or that~ she were to return to Honduras. B. \-Vithholding of Removal under I NA § 241 (b)(3) and CAT



Because the Court is granting Respondent's application for asylum, it will deny as moot her application for withholding of removal and CAT protection.
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VI.



Orders



IT IS HEREBY ORDERED that the Respondent's application for asylum be GRANTED. IT IS FURTHER ORDERED that the Respondent's application for withholding of removal under INA §241 (b)(3) to Honduras be DENIED AS MOOT.



p



IT IS FURTHER ORDERED that the Respondent's request for withholding of/emoval to Honduras under the Convention Against Torture be DENIED AS MOOT.



April 3. 2018 Date Immigration Judge Appeal date: May 3, 20 I 8 NOTICE OF THE RIGHT TO APPEAL: You are hereby notified that both parties have the right to appeal the Immigration Judge's decision in this case to the BIA. 8 C.F.R. § 1003.38(a). A Notice of Appeal (Form EOIR-26) must be submitted to the BIA within 30 calendar days from the issuance or mailing of this decision. 8 C.F.R. §1003.38(b). If the final date for filing falls on a Saturday, Sunday, or legal holiday, the filing date is extended to the next business day. Id. If no appeal has been taken within the time allotted to appeal, the Immigration Judge's decision becomes final. id. By failing to timely file an appeal, a party iJTevocably relinquishes the opportunity to obtain review of the Immigration Judge's decision and challenge the ruling.
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