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May 17, 2012 UNITED STATES OF AMERICA NUCLEAR REGULATORY COMMISSION BEFORE THE ATOMIC SAFETY AND LICENSING BOARD ) In the Matter of: ) THE DETROIT EDISON COMPANY (Fermi Nuclear Power Plant, Unit 3)



Docket No. 52-033-COL ) ) )



*



*



*



*



*



INTERVENORS’ RESPONSE IN OPPOSITION TO APPLICANT’S MOTION FOR SUMMARY DISPOSITION OF CONTENTION 6 (ALGAE) Now come Intervenors Beyond Nuclear, et al.1 (hereinafter “Intervenors”), by and through counsel, and set forth their response in opposition to



“Applicant’s Motion for Summary



Disposition of Contention 6.” Intervenors maintain that there are issues of material fact which demonstrate that summary disposition is unwarranted and the contention must proceed to a merits hearing. Legal Principles Governing Summary Disposition As the attached “Statement of Facts Demonstrating Issues of



1



In addition to Beyond Nuclear, the Intervenors include: Citizens for Alternatives to Chemical Contamination, Citizens Environmental Alliance of Southwestern Ontario, Don’t Waste Michigan, Sierra Club (Michigan Chapter), Keith Gunter, Edward McArdle, Henry Newnan, Derek Coronado, Sandra Bihn, Harold L. Stokes, Michael J. Keegan, Richard Coronado, George Steinman, Marilyn R. Timmer, Leonard Mandeville, Frank Mantei, Marcee Meyers, and Shirley Steinman. -1-



Material Fact” reveals, DTE now finally concedes that the cyanobacterium algae, Lyngbya wollei, has been found within 4 lake-surface miles of the site of Fermi 3, but not that Lyngbya is spreading and likely to prosper in substantial volumes immediately offshore from Fermi 3. DTE further denies that the algae’s successful colonization will likely be boosted both by the understated thermal plume and chemical effluent predicted to emanate from Fermi 3 on a continuing basis throughout plant construction and operations. The burden of proof with respect to summary disposition rests upon DTE, which must demonstrate the absence of any genuine issue of material fact. Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 102 (1993); Dairyland Power Cooperative (La Crosse Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519 (1982), citing Adickes v. Kress and Co., 398 U.S. 144, 157 (1970). Summary disposition is not appropriate when the movant fails to carry its burden of setting forth all material facts pertaining to its summary disposition motion. Gulf States Utilities Co. (River Bend Station, Unit 1), LBP-9510, 41 NRC 460, 466 (1995). Thus, if a movant fails to make the requisite showing, its motion may be denied, even in the absence of any response by the proponent of a contention. La Crosse, supra, 16 NRC at 519. The moving party fails to meet its burden when the filings
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demonstrate the existence of a genuine material fact, when the evidence introduced does not show that the nonmoving party’s position is a sham, when the matters presented fail to foreclose the possibility of a factual dispute, or when an issue arises as to the credibility of the moving party’s evidentiary material. Entergy Nuclear Vermont Yankee, L.L.C., and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), LBP-06-5, 63 NRC 116, 122 (2006). A summary disposition nonmovant is entitled to the favorable inferences that may be drawn from any evidence submitted. See Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and Decommissioning Funding), LBP-94-17, 39 NRC 359, 361, aff’d, CLI-94-11, 40 NRC 55 (1994). Facts Demonstrating Issues of Material Fact After maintaining earlier in this litigation that there has been no Lyngbya wollei identified at the Monroe Power Plant outfall, a DTE coal burning facility located 6 miles downstream (and southwest of) the proposed Fermi 3 site, DTE now admits that the algae has been identified in waters off Sterling State Park, which is located four (4) miles from the proposed Fermi 3 site. Lowe study, Att. 1 to DTE MSD, p. 4.



Statement of Facts ¶ 2.



Although DTE has committed to not use phosphorous and calcium compounds at Fermi 3 after operations commence,



it



remains that water withdrawal from Lake Erie occurs in the process of cooling a nuclear power plant - water, some of which will
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be vaporized from use as coolant.



Hence, water containing twice



(2X) the calcium naturally-occurring level in Lake Erie will be returned to the Lake in Fermi 3's effluent. Statement of Facts ¶ 2. Calcium boosts the growth of Lyngbya. The construction phase of Fermi 3 will also cause calcium runoff from the excavations for structural foundations, because the shallow bedrock in the vicinity is limestone, which contains calcium. Statement of Facts ¶ 3.



Calcium levels remain near saturation in Lake Erie



offshore of the Fermi site, hence adding concentrated calcium in the form of thermal effluent assures that maximum calcium saturation will become the norm as a direct result of Fermi construction and operation.



Statement of Facts ¶ 5.



DTE has downplayed the size and nature of the thermal plume which will flow from Fermi 3's cooling tower. DTE maintains that Fermi operations will cause a 9 foot by 12 foot plume (108 square feet), although tens of millions of gallons of lakewater will circulate through its cooling system at the height of summer heat.



Each day, Fermi 3 will routinely return at least 75.127



acre-feet of water of up to 96 degrees F. water to Lake Erie, in the shallow (average depth 24 feet) Western Basin. Statement of Facts ¶ 4.



There is no discussion of the winter appearance and



effects of the plume, when the surrounding lake water is cooler, than in the summer, when the overall Lake Erie temperatures are
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higher. DTE does not deny, but attempts to trivialize, the conclusion that as occurs with any industrial thermal discharge, there will be an additive effect to the heating of Lake Erie as a consequence of Fermi 3. DTE suggests that the discharge pipes of Fermi Unit 2 and Unit 3 are 2,000 feet apart and that it is unlikely the plumes will mix, hence F3 will not induce more algae.



This in essence



is reliance on the dilution solution to thermal pollution.



DTE’s



analysis is not authoritative, because it is not multi-variate, i.e., DTE fails to account for Fermi 3's anticipated thermal pollution to Lake Erie plus the effects of possibly increased use of agricultural chemicals in the Lake Erie basin plus global warming plus the boost to lyngba wollei and cladophora that has been identified from zebra and quagga mussel wastes. Recent scientific observation of two common mussels in Lake Erie reveals that they enrich the water habitat for benthic algae and promote algae’s growth and productivity, aiding in blooms and creating a greater food quality for grazers. ¶ 6.



Statement of Facts



DTE’s own expert admits the significant presence of Lyngbya



and other algae in the vicinity of concentrations of freshwater mussels. Id. DTE’s conclusory assertion (DEIS Vol. I, p. 563) that



“None



of these [quagga and zebra mussels] species are considered abundant in the vicinity of the Fermi site” is belied by other
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statements appearing in the DEIS.



At Vol. II, p. 204, zebra



mussels are noted to have “substantially changed the ecosystem characteristics of Lake Huron by increasing benthic productivity, reducing plankton and planktivorous fish abundance, and altering the substrate available to demersal organisms.” north, and upstream, of the Fermi site.



Lake Huron is



And, “[t]he ecology of



Lake Erie has been dramatically altered by the introduction of dreissenid mussels,



with quagga mussels dominating the eastern



basin and zebra mussels dominating the



western basin of Lake



Erie (Benson et al. 2011).” DEIS Vol. II, p. 252.



Statement of



Facts ¶ 7. Perhaps by miracle, the Fermi site has been spared the scourge of invasive mussel species in all of the Great Lakes. One would have expected that more scientific research might have been directed at understanding such providence. There is increasing recognition of power plant thermal pollution as a causative factor in production of harmful algal blooms in tandem with factors such as industrial and agricultural activities and commercial fishery production. Statement of Facts ¶ 8. Most global circulation models predict that reductions in precipitation from global warming, an increase in evaporation, and less ice cover will lead to lower Lake Erie water levels. Statement of Facts ¶ 9. Argument Intervenors have demonstrated differences of material fact
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on key issues. DTE has employed a simplistic approach to analysis of the probable effects of thermal pollution on algal growth (not to mention mussel habitat) in Lake Erie which tends to view Fermi 3's discharge as a sole source instead of as a cumulative contributor.



Without producing data, Applicant assumes less-nu-



trient-laden water flowing past the plant site from the north despite the reality that nonnative mussel populations enhance the water richness north of the plant to sustain or expand algal development.



Too, DTE fails to provide evidence (as opposed to



conclusory statements) that other water uses, such as agricultural drainage from points north and west in the Great Lakes Basin, are inconsiderable factors in its conclusion of no effects from a new Fermi 3.



Nor does Applicant seriously consider



the effects of global warming and its potential for evaporation in the Lake Erie Western Basin, which will leave the Lake even shallower than its present average 24 foot depth in the Basin. DTE predicates the supposedly de minimis effects of thermal pollution on the perspective that the entire year in southeastern Michigan is a hot summer day.



As all large-scale thermal emit-



ters into shallow waters, Fermi 3 will create microclimate change.



Given the lack of consideration of - or admission of the



existence of - macroclimatic change in a multi-variate analysis, DTE’s conclusions do not easily follow.
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An evidentiary hearing is necessary if a genuine issue of material fact is in dispute. Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 119-20 (1993). Intervenors dispute several critical factual claims advanced by DTE with significant evidence. Consequently, DTE’s Motion should be denied and Contention 6 set for hearing. WHEREFORE, Intervenors respectfully pray the ASLB deny DTE’s Motion for Summary Disposition of Contention 6. /s/ Terry J. Lodge Terry J. Lodge (OH #0029271) 316 N. Michigan St., Ste. 520 Toledo, OH 43604-5627 (419) 255-7552 Fax (419) 255-7552 [email protected] Counsel for Intervenors
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STATEMENT OF FACTS DEMONSTRATING ISSUES OF MATERIAL FACT, IN SUPPORT OF INTERVENORS’ RESPONSE IN OPPOSITION TO DTE’S ‘MOTION FOR SUMMARY DISPOSITION OF CONTENTION 6' Now come the Intervenors herein, by and through counsel, and set forth material facts in support of their opposition to “Applicant’s Motion for Summary Disposition of Contention 6.” 1. “Dissolved substances include materials already present in cooling water drawn from Lake Erie and chemicals added in the plant to control corrosion. The concentrations of naturally occurring material are greater in the effluent than in the lake because of evaporative losses as water is recycled through the closed cooling system. Consequently, the discharge of higher concentrations of substances, such as calcium, do not constitute mass additions to Lake Erie.” Lowe study, p. 8, Att. 1 to DTE MSD. DTE admits, however, that “[b]ecause Fermi 3 will operate on approximately two cycles of concentration, the concentrations of calcium in Fermi 3 effluent are approximately twice that in the intake water.” DTE Statement of Material Facts, ¶ 7. 2. DTE has finally accepted that Lyngbya has been detected offshore near Sterling State Park, which lies between the Monroe Power Plant (which is 2 miles south) and the site of Fermi 3 (which is 4 miles north). Bridgeman and Penamon, "Lyngbya wollei in Western Lake Erie," Journal of Great Lakes Research 36 (2010) 167, 168, Fig. 1; also, Lowe study, p. 4, Att. 1 to DTE MSD. -1-



3. Fermi 3 effluent to flow into Lake Erie will still deposit calcium (table, ER Rev. 2, p. 3-49, where Table 3.6-2 lists among “Effluent Chemical Constituents,” calcium, at an average 71.9 ppm). Calcium is a nutrient source for Lyngbya wollei, see Joyner, “Growth Dynamics and Management of the Cyanobacterium, Lyngbya wollei, in NC and FL,” powerpoint presentation, slides 13, 17, 18, http://www.ncsu.edu/wrr i/conference/2006ac/pdf/Joyner.pdf. The entire region, including the Fermi site, rests on limestone bedrock. (FSAR), Rev. 1 Chapter 02 - Site Characteristics - Section 02.04 - Hydrology ML091760823. Limestone contains calcium, and there will be runoff of calcium into Lake Erie from excavation to build the Fermi 3 foundation. 4. DTE maintains that Fermi 3's thermal plume will affect only a 9' X 12' surface area of Lake Erie in late summer. Yet the estimated effluent returned to Lake Erie will likely be 75.127 acre-feet per day2, some portion of which will be delivered @ 96 degrees F. The added presence of the Fermi 3 plume will help sustain Lyngba and other algae by giving them increased winterhardiness, which in turn will promote earlier commencement of growth seasons. 5. DTE’s expert maintains that calcium levels remain near saturation in Lake Erie offshore of the Fermi site and that the bedrock will precipitate excess calcium as calcium carbonate. Lowe study, p. 11, Att. 1 to DTE MSD. 6. DTE’s conclusions that the discharge pipes of Fermi Unit 2 and Unit 3 are 2,000 feet apart and that it is unlikely the plumes will mix, hence F3 will not induce more algae, relies on the dilution solution to thermal pollution. Applicant fails to account for multiple variables in addition to Fermi 3's anticipated thermal pollution to Lake Erie, such as the effects of possibly increased use of agricultural chemicals in the Lake Erie basin, global warming, and the boost to lyngba wollei and cladophora that has been identified from zebra and quagga mussel wastes. Mayer and Armenio (2011) observed that the two mussels are “giving several nutrients to benthic algae and these added resources can promote their growth and productivity, aiding in blooms and create a greater food quality for grazers.”3 DTE’s 2



From ER page 3-17 Ch. 3 Rev. 1: Discharge of 17,000 gpm x 60 min. x 24 hrs. = 24,480,000 gal. per day / 325,851 U.S. gal./acre = 75.127 ac.-ft. 3



“New resource contributions from Dreissena spp. to Lyngbya wollei and Cladophora glomerata,” Abstract, http://www.lakeerie.ohio .gov/LinkClick.aspx?fileticket=8kosPFG4VwI%3d&tabid=61. -2-



own expert has identified the significant presence of Lyngbya and other algae in the vicinity of concentrations of freshwater mussels. Lowe study, p. 4, Att. 1 to DTE MSD. 7. There are references in the DEIS of plans to use biocides and thermal shock to ward off zebra mussels if they present a clogging problem for the station water supply, and also, there are several acknowledgments of mussel populations in the vicinity of Fermi. DEIS Vol. I, pp. 522, 564, 631, 745, 746. DTE’s conclusory assertion (DEIS Vol. I, p. 563) that “None of these [quagga and zebra mussels] species are considered abundant in the vicinity of the Fermi site” is belied by statements appearing in DEIS Vol. II, p. 204, such as that “Zebra mussels in particular have substantially changed the ecosystem characteristics of Lake Huron by increasing benthic productivity, reducing plankton and planktivorous fish abundance, and altering the substrate available to demersal organisms.” Lake Huron is north, and upstream, of the Fermi site. Moreover, the DEIS (Vol. II, p. 252) notes that: The ecology of Lake Erie has been dramatically altered by the introduction of dreissenid mussels, with quagga mussels dominating the eastern basin and zebra mussels dominating the western basin of Lake Erie (Benson et al. 2011). Dreissenid mussels have increased benthic productivity, reduced plankton and planktivorous fish abundance, and altered the substrate available to demersal organisms. (EPA 2008c). 8. There is increasing recognition of power plant thermal pollution as a causative factor in production of harmful algal blooms in tandem with factors such as industrial and agricultural activities and commercial fishery production. Jing Yu, Dan-Ling Tang, Im-Sang Oh, and Li-Jun Yao, “Response of Harmful Algal Blooms to Environmental Changes in Daya Bay, China Terr. Atmos. Ocean. Sci., Vol. 18, No. 5, 1011-1027, December 2007. 9. Most global circulation models predict that global warming-caused reductions in precipitation, an increase in evaporation, and less ice cover will lead to lower Lake Erie water levels (Lofgren et al. 2002). “Indicator: Lake Erie Water Levels,” http://www.epa.gov/med/grosseile_site/indicators/wat erlevels.html.
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/s/ Terry J. Lodge Terry J. Lodge, Esq. 316 N. Michigan St., Ste. 520 Toledo, OH 43604-5627 (419) 255-7552 Fax (419) 255-7552 [email protected] Counsel for Intervenors -
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