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Robust Constitutionalism Brad Taylor [email protected]



Introduction The idea that governments can be dangerous and must be restrained by constitutional limits has a long and illustrious history. Philosophers such as Locke and Montesquieu have argued that government must be constrained in order to protect individual liberty and welfare. The idea has had political, as well as philosophical, impact. The idea was clearly in the minds of the framers of the United Sates Constitution. The most thorough modern defence of constitutional limits on the power government power comes from James M. Buchanan and various co-authors. From the 1970s, Buchanan‟s thought has given rise to the discipline of Constitutional Political Economy, which straddles the boundaries between economics, political theory, and social philosophy. The desirability of restricting the power of government to oppress individuals is obvious; the possibility thereof is less so. In this paper, I will consider two arguments which jointly threaten to undermine Buchanan‟s constitutionalism. These arguments, one implicitly and the other explicitly, rely on the notion of “robustness” of political systems, a major element of Buchanan‟s position. I will argue that they uncover a genuine problem with Buchanan‟s thought, but do not significantly weaken the normative force of constitutional constraints as a means of protecting individual liberty. Both Constitutional Political Economy and ideas of robustness in political economy need to be refined in response to these arguments.



2 Buchanan’s Worst-Case Constitutional Political Economy The core argument permeating all of Buchanan‟s work is that unbridled government power is apt to produce tyranny. This can be a tyranny of either the majority1 or political elites2. When making a collective choice, conflicting interests will lead to disagreement. As every particular political decision benefits some at the expense of others, everyday politics is inherently adversarial. To mitigate this conflict, the rules of politics must be decided separately from everyday politics. Just as unanimity over the rules of a card game is more likely before the cards are drawn, so constitutional choice must take place at a higher level of abstraction than pragmatic politics. This is similar to Rawls‟s suggestion that justice can be decided by people ignorant of their particular interests and preferences. Where Rawls imagines a hypothetical veil of ignorance, Buchanan posits an actual veil of uncertainty. Constitutional rules are high-level meta-rules for deciding how lower-level concrete rules are made. There will be innumerable rules made within a set of constitutional meta-rules. As such, individuals will not generally be aware of which constitutional rules are likely to give them an unfair advantage over others. This will lead people to promote the general good. 3 Essential to the analysis is the presumption that the individual is uncertain as to what his own precise role will be in any one of the whole chain of later collective choices that will actually have to be made. For this reason he is considered not to have a particular and distinguishable interest separate and apart from his fellows. … His own self-interest will lead him to choose rules that will maximize the utility of an individual in a series of collective decisions with his own preferences on the separate issues being more or less randomly distributed.4
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Buchanan & Tullock 1999 [1962], Ch. 8. Brennan & Buchanan 2001 [1980]. 3 Buchanan & Tullock 1999 [1962], pp. 78-79. 4 Buchanan & Tullock 1999 [1962], p. 78. 2



3 While Buchanan thinks people often, but not always, act out of self-interest, his theories still have value to those less convinced of selfish rational-choice as a descriptive model of human behaviour.5 Even if people are often motivated by moral concerns and value the well-being of others, it is dangerous to rely on this. Even if an assumption of self-interest is empirically unfounded, it is wise to assume that people are selfish when comparing alternative institutions. This insures against the worst possible outcomes. By assuming the worst-case view of human nature, or any other politically relevant variable, we are putting extra weight on particularly bad outcomes. The best descriptive theory of human nature is not the most relevant at the level of constitutional choice. We may believe people to be angelic, or at least basically moral, but with such high stakes we should not gamble on this being the case. Brennan and Buchanan use the analogy of hiring a builder. Presumably, you would only deal with a builder you believe to be honest. Yet a contract is drawn up and effort is taken to avoid a con. You now “make the assumption that the builder is going to fleece you, not because you believe this necessarily is his objective but because this is the contingency against which you wish to guard.”6 When choosing between alternative constitutional arrangements, their relative merits under best-case assumptions of human motivation are not the only, or even the most relevant consideration. The worst-case scenario should also be considered. An institution that performs better than another under ideal conditions may produce disastrous results when the conditions are altered. If avoiding disaster is considered important, worst-case theorizing is essential. This approach is similar to the minimax decision criterion developed by von Neumann and Morgenstern and used by Rawls.7 John Stuart Mill made similar warnings against naïve confidence in human nature: Whether the institution to be defended is slavery, political absolutism, or the absolutism of the head of a family, we are always expected to judge of it from its best instances …Who doubts that there may be great goodness, and
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Brennan & Buchanan 1981. Brennan & Buchanan 1981, p. 161. 7 Brennan & Buchanan 2001 [1980] p. xxiii, p. 220; Rawls 1971; von Neumann & Morgenstern 1964. 6



4 great happiness, and great affection, under the absolute government of a good man? Meanwhile, laws and institutions require to be adapted, not to good men, but to bad.8 [T]he very principle of constitutional government requires it to be assumed that political power will be abused to promote the particular purposes of the holder; not because it always is so, but because such is the natural tendency of things, to guard against which is the especial use of free institutions.9



Worst-case theorizing is also implicit in the works of Adam Smith. The Theory of Moral Sentiments presents a descriptive account of man as significantly altruistic. In The Wealth of Nations he shows that even when people are selfish, which he does not believe they generally are, private property and exchange lead to socially beneficial outcomes.10 David Hume is often cited as a worst-case theorist. His suggestion that constitutions must be designed with knaves in mind has an obvious resemblance Buchanan‟s constitutionalism.11 Hume, however, differs from worst-case theorists such as Buchanan, Mill, and Smith in that he actually believes people to be knaves. People often act morally toward their friends and family, but seldom do so toward strangers. Where worst-case theorists treat people as selfish to insure against the worst possible outcomes in institutional choice, Hume treats people as selfish because he actually believes them to be so.12 I take the crucial component of worst-case thinking to be the separation of the best empirical model from the most prudent model for institutional choice. Under this criterion, Hume is not a worstcase theorist.
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Mill 1999 [1869], p. 42 Mill 1861, Ch. 12. 10 Brennan & Buchanan 1981, p. 163; Smith 1759, 1776. 11 Farrant & Paganelli 2005 offer a thorough reading of Hume as a worst-case theorist. Crampton & Farrant 2006, 2008; Boettke & Leeson 2004; Leeson & Subrick 2006 all approvingly use Hume as an example of worstcase political economy. 12 For example: “Men being naturally selfish, or endowed only with a confined generosity, they are not easily induced to perform any action for the interest of strangers, except with a view to some reciprocal advantage, which they had no hope of obtaining but by such a performance. … Were we … to follow the natural course of our passions and inclinations, we should perform but few actions for the advantage of others … because we are naturally very limited in our kindness and affection.” Hume 1739, Book III, Part II, Section V. 9



5 David Levy likens Buchanan‟s insights on worst-case theorizing to John Tukey‟s theory of robust statistics.13 A statistical technique is robust if it continues to perform well when its central assumptions, such as normality of the data, are false. Similarly, a political institution is robust when it continues to perform well when its assumptions, such as benevolent human nature, are false. For Levy, a robust institution is one in which the harm from less-than-ideal conditions is bounded. A robust institution offers insurance against the worst possible outcomes.14 One institution cannot be described as superior to another without specifying the conditions under which this will be the case. Institutions that dominate others under every possible state of the world are unlikely. 15 Levy offers a simple diagram representing the relative performance of political institutions as a function of the theoretical assumptions made about the world.16 More useful for the present purposes is to graph the performance of political institutions as a function of the state of the world. Figure 1 does this, showing that while institution B performs better under ideal conditions, institution A is more robust to a variety of states of the world. The measure “Good Stuff‟” (Levy‟s term) is a generic metric which could represent welfare, equality, liberty, etc or any weighted combination of various desirable outcomes. The point T represents the best-case scenario. As we move away from this point, the state of the world is less conducive to producing good stuff. The “State of the World” metric could measure any variable which affects the performance of political institutions, such as the degree of self-interested behaviour. Choosing a robust institution often comes at a cost. Absolute government power, for example, is preferable to constrained government when governors are benevolent. This changes dramatically with self-interested rulers. Insurance against tyranny must be paid for by preventing benevolent government from having full power.17 In the above graph, the cost of choosing institution A is the good performance of institution B close to T.
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Levy 2002. Levy 2002, p. 135. 15 Levy 2002, p. 136. 16 Levy 2002, p. 133, 136. 17 Brennan & Buchanan 2000 [1985], p. 62. 14
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Figure 1: The relative robustness of two institutions.



Constitutional constraints are desirable insofar as they protect against the worst excesses of government. Even if we have no reason to think that politicians will use the power of the state to pursue their selfish ends or that the majority will oppress minorities, it is prudent to choose constitutional rules on the basis that this is the case. Buchanan admits that his argument depends on the ability of constitutions to constrain the power of government.18 He argues that constitutional constraints such as supermajorities, bicameral legislatures, balanced-budget requirements and quantitative limits on taxation all restrict the power of government.19 Best-Case Thinking by the Back Door? Some theorists have disputed the claim that constitutional constraints on government can ever be binding. Anthony de Jasay points out that for rules to have any meaning, they must be enforced. If society, as represented by government, desired some outcome unattainable under the existing
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Buchanan 2001 [1981], pp. 47-49. Buchanan 2001 [1981], pp.56-57; Buchanan & Tullock 1999 [1962], Chapters 15 and 16.



7 constitution, there is nothing preventing them from simply using another constitutional rule and having their way. Without someone to guard the guardians, government power is unbounded.20 Constraints on government which are themselves part of the government machinery are nonsensical. Government is only limited by constitutional rules if it accepts and abides by them. A rule which is only binding when one decides to obey it is no rule at all. Anything more substantial would require a rule “that is representative yet stands above interests, decisive yet benign, conflictual yet unanimous, square yet round”.21 Similarly, Andrew Farrant suggests that while Buchanan‟s constitutionalism professes to engage in worst-case theorizing, it allows best-case thinking in through the back door by assuming constitutions are always respected and enforced. In fact, constitutional constraints are only “contingently robust”. The effectiveness of a political institution depends on its enforcement.22 Buchanan argues for constitutional constraints to check the knavery of public choosers, thus implicitly abandoning the assumption of motivational symmetry at the constitutional level [and] supposing angels both write and enforce the constitutional rules of the game.23 Does constitutional political economy have something akin to a benevolentdespot assumption … at its very heart? Without such an assumption, however, it is unclear why – in terms of Levy‟s „insurance‟ metaphor – the „insurance‟ will actually pay off when “worst-case” disaster threatens to rear its ugly head.24



While Buchan and other Constitutional Political Economists vigilantly engage in worst-case theorizing at the level of everyday politics, they are naïve best-case thinkers at the constitutional level. Something must enforce constitutional rules. Whether this is the government proper or some quasiindependent agency, it is unreasonable to assume its benevolence. Farrant admits that best-case 20



de Jasay 1989. de Jasay 1989, p. 299. 22 Farrant 2004; Farrant & Paganelli 2005. 23 Farrant & Paganelli 2005, p. 74. 24 Farrant 2004, p. 449. 21



8 theorizing can be useful in some situations but insists that “political economists ought to readily admit to themselves that best-case thinking is perhaps inescapable within their models.”25 The arguments of de Jasay and Farrant jointly present an extreme indictment of Buchanan‟s entire project. If government cannot be bound, Constitutional Political Economy is not viable. De Jasay argues that constitutional rules are simply conventions which can be broken at will. Farrant argues that by assuming constitutions are always enforced, Buchanan is engaging in best-case thinking. The Robustness of Constitutional Rules These critiques are powerful and demand a conceptual refinement of both robustness and Constitutional Political Economy. Ultimately, though, Constitutional Political Economy can survive the challenge. Constitutional constraints on the power of government are not absolute. If a government completely ignored constitutional rules, it would indeed produce the same result as if no rule existed. Constitutionalism protects against disaster not by insuring that the worst case is not disastrous, but by reducing the likelihood that the worst case will eventuate. The very worst case may be same under constitutionally limited government and simple majority rule. This is no reason to ignore the very real benefits of constitutional constraints. This departs from simple worst-case thinking, but does not revert to simple best-case thinking. Looking at the whole range of possible states of the world and their relative likelihood is the only sensible way we can consider the robustness of political institutions. The word “robust” connotes the degree to which a system can withstand external pressures and continue to perform well. This obviously depends on the badness of the worst outcome, but also on the likelihood of that outcome. The concept of robustness as used by Buchanan and defined by Levy is simplistic. The analogy between robust institutions and robust statistical procedures fails in several respects.26 Most important for the argument presented here is the independence of political institutions and deviations from ideal
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Farrant & Paganelli 2005, p. 82. Farrant 2004, pp. 449-450; see also Crampton & Farrant 2006, 2008 for robustness arguments which do not fit neatly with Levy‟s schema. 26



9 conditions. Where the normality of a dataset does not depend on the procedure used to analyse it, political behaviour does depend on the institutional environment in which it is embedded. De Jasay and Farrant are slightly uncharitable in their characterizations of constitutional constraints. While neither discuss in any depth precisely what sort of constitutional constraints they are considering, their analyses proceed as if constitutional constraints were merely rules which prohibited certain government actions.27 A rule which simply says “Do not do X” is not a genuine constraint without enforcement. Constitutions, however, do not primarily operate through such written rules. The delegation of formal powers to various actors – through bicameral legislatures, independent judiciaries, federalism, and supermajority requirements, for example – diffuse power and thereby restrict the ability of government to engage in actions opposed by certain groups. It is, in part, these types of constraints which Buchanan has in mind.28 Constraints such as bicameral legislatures and federalism often enforce themselves. By distributing power among various agencies with different rules of representation, the compound republic changes the conditions under which political decisions are made, rather than prohibiting any particular decisions by fiat. Formal power, of course, ultimately rests on formal rules. Could not members of the White House, Senate, House of Representatives, and various state governments simply decide that they no longer wished to be restrained by the separation of powers and form a totalitarian regime? This is possible, but unlikely for a number of reasons. First, the capabilities of organizations emerge over time with interaction among members. Once an organization is in place, it has a large degree of inertia. People from various organizations can not 27



“What stops today‟s society from proceeding to collective decisions under some less restrictive constitution …? Force is an instrument controlled and directed by society; it cannot protect Rule A from violations if the balance of forces in society desires them. There is, under popular sovereignty, never an answer to the question: quis custodiat ipsos custodes?” de Jasay 1989, p. 299. Farrant‟s focus on the enforcement of constitutional rules seems most relevant to prescriptions and prohibitions. 28



See especially Buchanan & Tullock 1999 [1962], Chapters 15 and 16.



10 simply merge as they desire and expect to achieve anything. The machinery of state as it exists today is geared towards enforcing existing rules. Bureaucrats take significant risks acting blatantly against the rules, even if public opinion demands such violation. Even though it is actual power that matters, and actual power is not the same as formal power, the latter has a positive effect on the former. As people are granted formal powers they gain resources which they can retain even if the formal power were removed. Further, people tend to respect authority they perceive as legitimate. The infamous Milgram Experiment shows in frightening detail how far people are willing to go in accepting authority.29 Since most people accept the constitution as a legitimate restraint, we can reasonably expect them to follow it in most circumstances. Revolution is possible, but history and theory30 suggest it is rare. Suggesting that since Buchanan does not focus on the worst-case scenario at the constitutional level, he is a best-case thinker commits the fallacy of the excluded middle. Buchanan departs from pure worst-case thinking, but not all the way to best-case thinking. Constitutional Political Economy remains concerned with robustness at the constitutional level, but not in such a simple-minded way as implied by Levy. If we wish to compare the ability of bound and unbound government to avoid disaster, it is not simply the badness of the worst outcome which is relevant, but also the probability of that outcome. Levy‟s analogy with robust statistics suggests that the probability of a given state of the world is independent of political institutions. This is clearly not the case. This can be shown by further modifying Levy‟s diagrammatic representation of robustness. Taking an extreme case to illustrate the point, Figure 2 shows institution B as completely dominated by A when using Levy‟s logic.



29 30



Milgram 1963. Tullock 1971.
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Figure 2: A dominated institution.



If the horizontal axis is used to represent a state of the world weighted by how likely it is under a given political institution, however, a very different result could be observed. Now the further we are from T, the less likely that state of the world is to hold. Suppose that the state of the world was much more likely to remain close to ideal conditions under institution B. This would vertically flatten and horizontally stretch B relative to A. With enough of a difference in probability, something like Figure 3 could result. Now institution B seems more robust than institution A. Taking probability into account is surely a better measure of robustness than simple unweighted states of the world. Figure 3: Dominated no more.



12 In the very worst case, institutional variables do not matter at all. Whoever holds the guns will have their way. If we cannot trust governments to obey constitutional limits, nor can we trust armies to obey governments, or individual soldiers to obey their superiors. Absolute knaves will ignore rules completely and rules will be irrelevant. On the minimax criterion, there is no basis for choosing between any two sets of institutions. The minimax criterion is, of course, a foolish choice rule. It is reasonable to give extra weight to particularly bad outcomes. It is not reasonable to completely ignore everything but the worst outcome. Rules cannot be guaranteed to perfectly restrain behaviour, but they will act as a constraint within a more or less broad range of human motivation. Governments often bend but seldom break the rules of their constitutions. Only in the most extreme cases do executives ignore or capture legislatures or do militaries seize power by force. Unrestrained majoritarian democracies often pass laws which would not make it through a more constrained and separated government. The empirical evidence in unequivocal that constitutions have real effects on government behaviour.31 This would not be the case unless constitutions were genuine constraints. Thinking about the worst case is useful in considering the robustness of political institutions. It should not, however, blind us to situations which are slightly better than the worst case, but still very bad. Levy‟s insurance metaphor is problematic. It is suggestive of one aspect of robustness – the badness of the worst case – but ignores the other. When attempting to avoid or mitigate a disaster of any sort, it may be wise to take out insurance. It would also be wise to take measures to prevent the undesired event from happening. The example of protecting against the harm caused by a house fire provides a useful analogy. One type of protection is insurance. This is analogous to simple worst-case thinking. We assume, against what we actually believe, that our house will burn down and take action that will mitigate the harm we suffer. Another way, analogous to the other side of robustness I have emphasized here, is to install
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See Persson & Tabellini 2003 for a thorough investigation of the relationship between constitutional arrangements and political outcomes.



13 smoke alarms and sprinkler systems, use safe heating and take any other actions to reduce the probability of a fire. The latter strategy is not, as Farrant implies, best-case thinking. We are taking seriously the possibility that our house could burn down, and considering actions to prevent this from happening. The bestcase thinker, after buying a lottery ticket, would not bother installing smoke alarms or buying insurance. The well-being of a person with both insurance and smoke alarms is more robust to house fires than that of a person with only insurance. Similarly, constitutionally-constrained democracy is more robust to the existence of knaves than is unconstrained majoritarianism. The worst-case outcome is the same in both, but much less likely in the former. The pure worst-case theorist has no basis for choosing between constitutionally constrained and unconstrained government. The pure best-case theorist prefers unconstrained government. The sensible option, however, is to be an all-case theorist. Putting extra weight on particularly bad and particularly likely outcomes will lead the all-case theorist to favour constitutional limits on the power of government. This seems the only reasonable way of comparing the relative robustness of alternative political institutions. Conclusion Farrant is right to criticize Buchanan for proceeding too readily as if constitutional constraints were absolute. They are clearly not. He is also right in pointing out that Buchanan is not purely a worstcase thinker. His assertion that Buchanan is a best-case thinker at the constitutional level, however, is incorrect. Buchanan accepts that government is never perfectly constrained, but insists that constitutions do constrain government to a significant degree under normal conditions.32 Buchanan never deals seriously with the very worst-case of constitutionally constrained government, which is that constitutional constraints are no longer effective. This is a weakness of his analyses. Buchanan is not a consistent worst-case thinker and this is something he fails to recognize.
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Buchanan 2001 [1981], pp. 47-48.



14 Buchanan‟s neglect of the worst-case at the constitutional is not, in itself, a virtue. However, as I have argued, it does shed light on a neglected aspect of robust institutions. The worst case at the constitutional level should be given less weight33 than at the level of everyday politics. Voters and politicians are less likely to blatantly flout entrenched constitutional restrictions, and constitutional structures have effects more meaningful than enacting simple unenforced rules. If there is no reason to favour constitutionally constrained government over majoritarianism under simple worst-case theorizing, so much the worse for simple worst-case theorizing.
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But not, as Buchanan gives it, zero weight.
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