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I. INTRODUCTION Plaintiff Jakob Tiarnan Rumble (“Mr. Rumble” or “Jakob”) submits this Memorandum of Law in opposition to the motions for summary judgment filed by Defendants Fairview Health Services (“Fairview”) and Emergency Physicians, PA (“EPPA”). Mr. Rumble has alleged that the medical care he received from Defendants when he sought emergency room care and was admitted inpatient at Fairview Southdale Hospital in June 2013 was inequitable and discriminatory because he is transgender, in violation of Section 1557 of the Affordable Care Act (“Section 1557”) and the Minnesota Human Rights Act (“MHRA”). Mr. Rumble alleges that Defendants failed to provide him with competent and appropriate medical care, exposed him to harsh and abusive language when he sought medical care, and provided physically rough and abusive care. His experiences are painfully consistent with survey results about the widespread incidents of healthcare discrimination experienced by transgender persons, as collected by Lambda Legal and incorporated into Mr. Rumble’s Complaint at ¶ 18.1 (Dkt. 1.) When Healthcare Isn’t Caring, which was published more than three years before Mr. Rumble’s discriminatory experiences at Fairview, documents that 70% of transgender and gender-nonconforming respondents reported experiencing discrimination in a healthcare setting. (Dkt. 1 at ¶ 18.) Nearly 27% of transgender or gender-nonconforming respondents reported having been refused care, nearly 21% reported being subjected to harsh or abusive language, and nearly 8% reported experiencing physically rough or abusive treatment. (Id.; The Lambda Legal report is located at Exhibit 21 to the Declaration of Jill Gaulding in support of the Memorandum of Law in Opposition to the Exclusion of Plaintiff’s Experts Nelson and Hebl. 1



1
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Ex.21 to Gaulding Decl. at 10-11.) Mr. Rumble has alleged all of these types of disparate treatment as part of his Section 1557 and MHRA claims, and these national trends bolster the credibility of his experiences. Resolving these motions will require this Court to make important decisions about the legal standards relating to a claim of discrimination under Section 1557 and the Minnesota Human Rights Act. Unsurprisingly, the parties have differing views on what legal standard should govern Plaintiff’s claims. Under any legal framework, summary judgment would be improper, because there are numerous disputed genuine issues of material fact. The extensive factual record, developed through written and document discovery as well as through more than a dozen fact witness depositions and ten expert depositions, raise jury questions on Mr. Rumble’s claims of discrimination. Viewing the evidence in the light most favorable to Mr. Rumble, believing his evidence, and drawing all justifiable inferences in his favor, as this Court is required to do when considering Defendants’ summary judgment motions, summary judgment must be denied. See Tolan v. Cotton, 572 U.S. __, 134 S. Ct. 1861, 1866 (2014); Walsh v. United States, 31 F.3d 696, 698 (8th Cir. 1994). The Court must deny Defendants’ motions for summary judgment, and allow Mr. Rumble’s discrimination claims to proceed to a jury. II. FACTUAL BACKGROUND A.



Mr. Rumble sought emergency medical care from Defendants in June 2013.



Plaintiff Jakob Rumble is a transgender man. (Ex.1 at 86:9-11.) He was born with female genitalia and was raised as female but from a young age, Jakob identified as male. (Ex.1 at 154:17-22, 354:21-22.) Jakob came out to his family as 2
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transgender when he was sixteen, (Id. at 86:9-13), and by the time he sought medical care from Defendants in 2013, he had been taking male hormones for several years. (Id. at 112:14-16; 157:7-18.) When he was seventeen, Mr. Rumble legally changed his first name to Jakob from the name he was given at birth. (Id. at 329:11-14; Ex.2 at 100:16-21, 288:6-8.) As photographs taken by his mother show, when he sought care from Defendants, Jakob Rumble had facial hair and other masculine-gendered features and presented as male. (Ex.17 at 3-4) (photos showing Mr. Rumble while he was hospitalized); (Ex.1 at 357:6-2) (describing himself as “masculine presenting” and “outwardly viewed as a male.”). On Sunday, June 23, 2013, when Mr. Rumble was eighteen years old, he urgently needed medical care. For several days, he had been feverish and experiencing serious genital pain and pain while urinating. (Ex.1 at 124:6-20.)2 Jakob had visited his primary care provider earlier that week, who prescribed antibiotics and conducted tests to rule out a bladder or urinary tract infection or other common bacterial or viral infections, but the provider had not identified a diagnosis. (Ex.1 at 122:18-123:22; Ex.2 at 91:23-92:9; Ex.5.) Jakob’s pain increased throughout the week. By that weekend he could barely walk and had to grab something to brace himself or bite down on a towel to endure the pain he experienced when urinating. (Ex.1 at 124:6-20; Ex.2 at 92:10-93:6.) That Sunday, his temperature was 103.9 degrees, and he and his mother Jennifer, with whom he lived at the time, agreed that he needed emergency medical care. They chose Defendant Fairview’s Southdale Hospital in Unless otherwise noted, all of the Exhibits are to the Declaration of Katherine S. Barrett Wiik in Support of Plaintiff’s Memorandum of Law in Opposition to Defendants’ Motions for Summary Judgment. 2



3
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Edina, which was the closest emergency room to where they lived in Bloomington, Minnesota. (Ex.2 at 93:7-11.) Defendant Fairview contracts with Defendant EPPA to staff and manage its emergency department. EPPA provides the emergency room physicians to staff Fairview Southdale and oversees patient care within Fairview’s emergency department. (Ex.48 at FV000675, 000701.) EPPA physician Dr. Michael Rock is the medical director of emergency medicine at Fairview Southdale Hospital and is therefore responsible for overseeing patient care for all of Fairview’s emergency room patients. (Ex.48 at 27; Ex.43 at 12:4-16.) Mr. Rumble arrived at the Fairview’s emergency room around 1pm on Sunday, June 23, 2013. (Ex.4 at 4.) He stayed in the emergency department for nearly seven hours, and was finally admitted to the hospital around 8pm that day. (Id.) He remained in the hospital for several days, and was discharged on Friday, June 28, 2013. (Id.) While Mr. Rumble was Defendants’ patient, he was forced to endure traumatic, negative and, he will prove, illegally discriminatory treatment. This began at check-in and continued throughout the emergency department and as an admitted patient. Defendants misgendered him by making him wear a patient wristband identifying him as female, treated him with hostility and coldness, subjected him to an unnecessarily painful genital exam that he experienced as assaultive, and provided him with substandard medical care, all in violation of Section 1557 and the MHRA. B.



Mr. Rumble’s discriminatory experiences at Fairview Southdale Hospital’s emergency department began at intake.



Mr. Rumble’s traumatic experiences at Fairview began almost immediately after his arrival. He informed the clerk at the emergency room check-in desk that



4



CASE 0:14-cv-02037-SRN-FLN Document 177 Filed 12/22/16 Page 14 of 67



he had a high fever and was having trouble urinating and walking because of severe genital pain. (Ex.2 at 94:1-7.) Jennifer accompanied him to the check-in desk because she was “worried he was going to fall, because he was so unstable when he stood, because he had so much pain.”(Id. at 94:8-13.) When asked, Jakob handed over his driver’s permit card and insurance information (Id. at 94:14-19.) At the time, Jakob’s driver’s permit had his correct first name as Jakob, but it still identified him as female. (Ex.1 at 126:11-16.) When the clerk could not find him in Fairview’s computer system, Jakob explained that he is transgender and might be in the system with his prior first name. (Ex.1 at 126:19-127:20; Ex.2 at 94:19-95-2.) Despite Jakob’s clear explanation, the clerk continued to have difficulties, and so Jakob and Jennifer moved to a bench twenty or so feet away so Jakob did not have to remain standing. (Ex.2 at 95.) The clerk held up a clipboard and began speaking with another male Fairview employee, and the two kept looking at Jakob and one of them chuckled. (Id. at 96:2-8.) Jennifer recalls witnessing the exchange: [I]mmediately, like, my heart kind of sank and I said this is the wrong hospital. Because I truly believe that something was being said about him being transgender and I—when I saw the guy laugh and their eyes move over us, I really felt like this was the wrong place to have brought him. (Id. at 96:9-17.) Jakob also perceived that the men were discussing his gender. (Ex.1 at 128:16-129:5.) Jennifer didn’t leave the hospital with Jakob, however, because of how high her son’s fever was and how scared she was about his “inability to actually stay on his feet.” (Id. at 97:19-98:2.) Jakob and his mother were soon moved to a triage area where Jakob’s vital signs were taken. (Ex.2 at 98:19-99:19.) In the triage area, the Fairview ER clerk



5
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first gave Jakob a patient ID wristband. The wristband identified Jakob as female, even though he had informed the hospital staff he was transgender and identified as male. (Ex.1 at 126:17-127:23) (describing the staff as “visibly confused and/or distraught” at his gender identity). Defendants knowingly and intentionally misgendered Mr. Rumble. Jakob asked the ER clerk to change the gender marker on his patient wristband to male, because he identifies as male. (Id. at 127:14-20; 317:24-319:20) (explaining that the wristband was “embarrassing” and “discriminatory” and caused him to continuously monitor his wrist to keep the gender marker turned inwards). Mr. Rumble also explained to the ER clerk that he had been able to have a proper gender identification at other medical providers. (Ex.1 at 126:17-127:23, 318:8320:8.) The Fairview ER staff refused to change Jakob’s gender on the ID wristband. (Id. at 320:9-12; 363:16-364:20.) This wristband misgendering was “a stressor in the situation that could have probably been resolved.” (Id. at 321:3-6.) Mr. Rumble explained: Well, I always kept the “F” label turned in because it was really just—it was bothersome to think about other people looking at it, like anyone, kind of like with the whiteboard but more serious because I had to actually wear it on myself at all times…I’m always looking down at myself worrying if this is facing a certain way because I just don’t want people to know that if they don’t have to know that, and just the fact that it had to be on me at all times. (Id. at 364:5-20.) Mr. Rumble’s mother explained the impact of the misgendering upon both Jakob and herself: “[O]nce he got that band and it said ‘F’ on it, it made me really sad for him, because it basically like stripped him of his identity and it took away Jakob, to me.” (Ex.2 at 133:5-9.) Plaintiff’s damages expert Dr. Angela Lawson agreed that this misgendering, as well as Defendants’ other 6
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negative actions, traumatized Mr. Rumble. (Ex.E to the Declaration of Christy Hall in Support of Plaintiff’s Memorandum in Opposition to Defendants’ Motion to Exclude Lawson.) C.



Defendants failed to provide Mr. Rumble with equitable and appropriate care in the Fairview Southdale emergency department.



After Jakob’s humiliating check-in experience and being forced to wear a patient wristband that labeled him as “female” around his wrist, Mr. Rumble was then roomed in a patient room in the emergency department, where he and his mother waited for him to be treated. (Ex.2 at 102:15-106:4.) Jakob’s records from Fairview indicate that he was registered in the ER at 12:58pm, and was roomed at 1:03pm. (Ex.4 at 4.) Once he was roomed in the ER, no staff came to care for him for quite some time, causing Jennifer to press the button to call a nurse to the room and when no one responded, go into the hallway to find a nurse to assist her son with his pain. (Ex.1 at 286:17-287:12; Ex.2 at 104:3-105:12.) She testified that “Jakob seemed so uncomfortable” that he was not “verbalizing anything anymore.” (Ex.2 at 105:17-19.) He was “just kind of squirming around in the bed and being uncomfortable. So I was kind of trying to advocate for him at that time, because he seemed really, you know, introverted because of his pain level.” (Id. at 19-24.) Jakob similarly recalls that the ER nursing staff seemed to be avoiding his room. He testified, “[I]t was nearly every time that the call light would be on and still someone would have to be found, and when the nurses came into the room, their body language seemed very clear that they were uncomfortable and did not want to be taking care of this issue.” (Ex.1 at 286:22-287:2.) He recalls that “nearly all of” the ER nursing staff acting this way. “Most of them seemed generally



7
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uncomfortable and avoidant of my room.” (Id. at 287:7-8.) Even though Jakob was seeking care for extreme genital pain and reported to his nurses that his genitals were swollen, ER nurse Tracey Klocksien did not do a genital exam of Jakob, refusing even to visually examine his genitals because she “didn’t feel it was appropriate.” (Ex.15 at FV000748; Ex.38 at 40:18-20, 53:13-20.) Ms. Klocksien recalls that Mr. Rumble “was in pain and obviously uncomfortable,” (Ex.38 at 52:24-25), and that Jennifer Rumble was “very upset and wanting her son to be seen.” (Ex.38 at 42:6-13; see also Id. at 52:5-13.) Defendants also failed to adequately manage Jakob’s pain while he was in the ER. Both Jakob and Jennifer’s recollection is that Jakob had to wait three or four hours in the emergency room before Jakob received any pain medication. (Ex.1 at 134:9-24; Ex.2 at 118:25-119:14.) The parties dispute how long Mr. Rumble had to wait before Defendants provided him with pain medication. Contrary to both Mr. Rumble and his mother’s memory, Jakob’s medical records indicate that he was given one dose of oral pain medication (hydrocodoneacetaminophen) at 13:30 (1:30pm) by nurse Klocksien. (Ex.4 at 22.) During his deposition, when shown his medical records, Mr. Rumble stated that he may have been given one dose of oral pain medication shortly after he arrived, but “[n]othing that took away my pain enough.” (Ex.1 at 174:3-175:1.) His medical records indicate he was not given any other pain medication for several more hours, until one dose of intravenous morphine was given to him around 5pm. (Ex.4 at 22, 34) (showing morphine was administered at 17:00 or 16:54, respectively).



8
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The record is unclear about whether Mr. Rumble received intravenous morphine before or after Dr. Steinman examined his genitals. During his deposition, Mr. Rumble testified that he thought he had received the IV morphine prior to Dr. Steinman’s genital exam. (Ex.1 at 176:16-177:8.) But Dr. Steinman’s notes, which describes his genital exam as having already occurred, state, “I have asked the nurse to obtain blood and cultures and also to give morphine for the pain.” (Ex.4 at 7.) This strongly suggests that the genital exam occurred before Jakob was given morphine, and that Jakob had had only the one dose of oral pain medication hours before Dr. Steinman conducted his genital examination. Dr. Steinman knew this, as he was responsible for managing Mr. Rumble’s pain.3 Just as Defendants waited hours to adequately manage Mr. Rumble’s pain, they also waited hours to order appropriate labs and other medications. As Plaintiff’s expert Stephen Nelson opines, while Dr. Steinman eventually ordered labs and medications given Jakob’s symptoms, “he did so three to five hours later than would be expected for a patient presenting with Mr. Rumble’s symptoms.” (Ex.2 to Gaulding Decl. in Support of Memorandum of Law in Opposition to Motion to Exclude Drs. Hebl and Nelson, at ¶6.) Experts for both the Defendants and Plaintiff agree that Mr. Rumble’s infections could have resulted in life-threatening septic shock if not properly treated. (Id.) (citing Dr. Hart’s expert report at 7.) That Mr. Rumble may have some difficulty recalling exact times and timing of events from his stay in the emergency room is not surprising. As defense expert Dr. Hart testified, severe pain can impact memory regarding the period of time in which they were in extreme pain, as well as how ones perceive the passage of time. (Ex.51 at 168:15-169:2). 3



9
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D.



Dr. Steinman subjected Mr. Rumble to hostile questioning and an unnecessarily painful and traumatic genital exam.



Mr. Rumble also endured hostile and abusive treatment, both medical and interpersonal. This included an unnecessarily painful and traumatic genital examination conducted by Dr. Randall Steinman that continued after Mr. Rumble asked him to stop the exam. Dr. Steinman is an emergency room physician employed by Defendant EPPA and is part of the medical staff with hospital privileges at Fairview. He oversaw Mr. Rumble’s medical treatment in the Fairview Southdale emergency room on June 23, 2013. There is no dispute that if Dr. Steinman’s actions constitute or support a claim of discrimination in violation of Section 1557 and the MHRA, both Defendants are legally responsible for his illegal actions.4 Mr. Rumble had to wait many hours in the emergency room before he was seen by a doctor. The parties generally agree that Dr. Steinman attended to Mr. Rumble on two primary occasions. During the first visit to Mr. Rumble’s exam room, Dr. Steinman took a medical history and performed a physical examination, and during the second visit, he performed a manual genital examination on Mr. Rumble. However, the parties disagree on many material facts relating to these two key interactions between Dr. Steinman and Mr. Rumble. Both Mr. Rumble and his mother, who was present with him the entire time he was in the emergency department, each testified that during Dr.



As a means of resolving several disputed discovery issues, Plaintiff executed a Stipulation with each Defendant, which are Exhibits 34 and 35 to the Barrett Wiik Declaration. In its stipulation, Fairview agreed that it could be held legally responsible for the actions of Dr. Randall Steinman. (Ex. 35 at ¶¶2-4.) 4
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Steinman’s first examination of Jakob, Dr. Steinman’s demeanor towards Jakob was hostile, angry, and rude.5 Jakob testified that immediately after introducing himself to Jakob and Jennifer, Dr. Steinman demanded to know, “Who are you having sex with?” (Ex.1 at 138:5-139:5.) Jakob described his questioning as hostile and aggressive, based upon Dr. Steinman’s body language and close proximity to Jakob when he questioned him, and his quick and short tone. (Id. at 140:2-12.) Jakob asked what the doctor meant, and he replied, “Men, women, or both?” (Id. at 141:12-16.) “And he was very close to my face at the time in a way that made me feel unsafe.” (Id. at 141:16-17.) Mr. Rumble estimates that Dr. Steinman was only four inches from his face when he asked him these personal questions in a hostile tone. (Id. at 141:25-142:11.) Dr. Steinman continued his questioning, asking Jakob if he engaged in penetration and if he ever had sex with objects. (Id. at 150:16-151:4.) Jakob described his tone as angry because “[i]t was short. It was loud. He was tense. He was close to my face.” (Id. at 150:21-25.) Dr. Steinman’s manner was so hostile that Mr. Rumble felt like his questions were designed to embarrass him rather than to diagnose him. (Id. at 151:15-21.) When Jakob asked the doctor why this information was relevant, he did not provide an answer. (Id. at 151:24-152:9.) Jennifer Rumble’s testimony corroborates Jakob’s testimony. (Ex.2 at 270:20-24) (she heard Dr. Steinman ask Jakob if he had sex with objects); (Id. at 224:25-225:8) (describing Dr. Steinman’s demeanor as aggressive and hostile);



In Lambda’s survey “When Healthcare Isn’t Caring,” 21% of transgender respondents reported medical providers using harsh language towards them. (Ex. 21 to Gaulding Decl. at 11-12.) 5
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(Ex.6 at 1-2) (Jennifer’s handwritten notes documenting Steinman’s hostile and angry behavior.) Dr. Steinman disputes Mr. Rumble and his mother’s account of how he questioned Mr. Rumble about his health history. (Ex.40 at 251:20-7) (disagreeing that he used an angry or hostile tone with Jakob and that he would state his questions about his sexual history in that way). He agrees, however, that he did ask Jakob those questions. (Id. at 252:25-3) (“Well, I would have asked him if he had, you know, sex with men or women or toys or objects.”); (Id. at 253:25-254:1) (“I believe I did ask toys or objects.”). The record suggests that during this first interaction with Mr. Rumble, Dr. Steinman physically examined Jakob but did not examine his genitals. For this physical examination, Dr. Steinman’s scribe Cheslyn Dilbeck was in the examination room with him, to record Jakob’s medical history information. (Ex.40 at 285:1-8) (Steinman explaining that scribe was no longer in the examination room during the second interaction when he performed the genital exam, because the medical history portion had happened earlier.) It is unclear, however, whether Dr. Steinman also visually examined Mr. Rumble’s genitals during this first substantive interaction while his scribe was present. And given nurse Klocksien’s refusal even to visually examine Jakob’s genitals, it is not clear that any care provider examined his genital area, visually or otherwise, before Dr. Steinman performed his genital examination many hours after he arrived at the Fairview Southdale emergency room. This is despite the fact that Mr. Rumble came into the ER with genital pain so severe he could barely walk or stand, and a high fever. This refusal even to look at the area of his body central to his
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symptoms is consistent with the high rates of transgender people reporting that healthcare professionals refused to touch them or used excessive precautions. (Lambda Report, Ex.21 to Gaulding Decl. at 11) (reporting that 15.4% of transgender respondents reported “Healthcare professional refused to touch me or used excessive precautions.”). The medical records do not indicate when Dr. Steinman performed his genital examination. When asked when he first saw Jakob, he referenced the time stamp on the note started by his scribe at 2:33pm, and another at 6:32pm. (Ex.40 at 275:6-18.) (“[T]hat would either be the time that we signed into the—the chart or possibly when I dictated to her. But it may be the time that she started the chart on the patient, I would think. Yep. And then there’s another time stamp at 1832 [6:32pm], which looks like the time I signed the chart.”). Dr. Steinman agreed that he would have completed his genital examination of Jakob by 6:32pm that day. (Id. at 280:17-281:4.) Defense expert Dr. Hart agrees that the medical records cannot answer the question of when the contentious genital examination took place. (Ex.51 at 149:17-150:12.) Both Jakob and Jennifer Rumble’s testimony about Dr. Steinman’s traumatic genital examination is the same.6 The parties do not dispute that Dr. Steinman conducted an external genital examination and that Jakob consented to allow him to begin that examination. Yet the parties fundamentally disagree about how Dr. Steinman conducted the genital exam. Jakob and Jennifer say that EPPA claims that Jennifer Rumble agrees with Dr. Steinman and ED Tech Fofana that she was the only one to say, “Stop.” (EPPA brief at 7, under seal, Placeholder at Dkt. 146.) This is false. The fact that her handwritten notes document that she stopped the exam (a fact that everyone agrees with) says nothing about whether Jakob also asked unsuccessfully to stop the exam. 6
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Jakob told Dr. Steinman to stop and he ignored those requests, stopping only after Jennifer intervened to make him stop the exam. Dr. Steinman and ER technician Fofana claim that Jennifer is the first person to ask for the exam to stop. (Compare Ex.1 at 161:1-25 and Ex.2 at 122:9-125:18 with Ex.40 at Ex.42 at 22:22-23:4, 42:12-22.) Jakob, who was lying down on the examination bed, was in extreme pain and so he asked Dr. Steinman to be please be gentle as he touched him. (Ex.1 at 153:11-20.) Using gauze, Dr. Steinman repeatedly rubbed and jabbed at Jakob’s labia “very hard after I’d ask him specifically to be gentle, and then he poked at my body parts with his fingers repeatedly.” (Id. at 156:2-6.) While he was examining Jakob’s genitals, Dr. Steinman also expressed dismay and confusion about what Jakob’s genitals would normally look like, asking Jakob what “it” normally looks like because he could not tell how much of the swelling on his genitals were from the male hormones or something else. (Ex.1 at 256:17-24; Ex.40 at 10-12.) Jakob informed him that he had been taking hormones for years, that he knew what his body typically looks like and that his labia was swollen to three times its normal size. (Ex.1 at 256:17-24.) Mr. Rumble testified that Dr. Steinman was “tense,” during the exam and “disregarded what I said about my own body, he disregarded what I said about how to help take care of my body.” (Id. at 158:5-11.) Mr. Rumble testified that the pain from Dr. Steinman’s jabbing at his genitals made him cry. (Id. at 159:7-8.) He asked Dr. Steinman to stop at least two times, and yet Dr. Steinman did not stop. (Id. at 161:1-25.) Jakob then asked his mother, “Mom, can you make him stop?” (Id. at 161:18-25.) Jakob’s mother was sitting in a chair farther away from
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Jakob but holding his hand, and Dr. Steinman was closer to Jakob than she was. When asked if Jakob thought Dr. Steinman could hear him ask to stop the exam, Jakob answered: No. I think he could hear me. I think that’s why my mom had to yell at him and stand up to get him to stop. That’s assaultive. I asked him to stop twice, and I had to get someone who was way further away to get him to stop by becoming aggressive themselves. Q. And do you know why the nursing assistant or emergency room tech left the room at that time? A. I don’t know why, but if I had to guess, it would be because she probably knew something was wrong. Why would you want to be in there for that or be a part of that? Q. Did she ever try to have it stop? A. No. (Ex.1 at 162:5-18.) The notes Jennifer Rumble took while Jakob was still in Fairview Southdale corroborate Jakob’s testimony, as does Ms. Rumble’s deposition testimony. (Ex.6; Ex.2 at 122:9-125:18.) Ms. Rumble told Dr. Steinman, “Did you not hear him?” He said ‘Stop.’ You’re hurting him.” (Ex.2 at 124:5-6.) While Dr. Steinman’s testimony was that he “very gently, very carefully” examined Jakob’s genitals, (Ex.40 at 334:9-10), which is a material fact that Plaintiff and his mother directly dispute, Dr. Steinman did acknowledge how difficult and painful his genital examination was for Jakob. (Id. at 334:10-17) (stating that he thought it was “very, very important to really do a thorough exam to rule out anything life-threatening,” and that it was “difficult and painful” for Jakob). Dr. Steinman testified that Jakob “tried to cooperate and he tried to work with me on it. And I appreciate that. But it was very hard for him.” (Id. at 334:14-17.) Dr. Steinman remembers that Jakob started crying during the genital exam. (Id. at 258:12-15) (stating that he remembers Jakob crying during
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the genital exam but that he was not crying when Steinman first went into the room). Dr. Steinman admitted that Jakob may have used the word “stop” to his mom. (Ex.40 at 261:19-24.) (“I don’t recall hearing him specifically say ‘stop.’ He may have mentioned it—said it while he was talking to his mom, but yeah.”). And although Ms. Fofana described Jakob as moaning and calling for his mom during the examination, when asked if she knew whether Jakob was in pain or looked like he was in pain, she answered, “I don’t know.” (Ex.42 at 22:1113, 23:2.) Ms. Fofana also testified, “I don’t know whether [Dr. Steinman] was angry or not, but I know that he was very serious when he was doing the exam.” (Id. at 43:3-5.) The testimony of Fairview OBY/GN Dr. Karee Lehrman, who Dr. Steinman called into the hospital to provide a consult for Mr. Rumble, strongly substantiates Jakob and Jennifer’s testimony that something went very wrong during Dr. Steinman’s genital examination. When Dr. Lehrman briefly spoke with Dr. Steinman at the hospital before she examined Mr. Rumble, Dr. Steinman said “something to the effect—and this is not verbatim—it didn’t go so well.” (Ex.3 at 36:20-37:3.) When asked by defense counsel whether Mr. Rumble raised any complaints to her about the care that he received at Fairview Southdale, she answered, “I just recall a little comment that the prior exam was rough.” (Id. at 102:12-15.) Dr. Lehrman understood Mr. Rumble to have been referring to the examination that he had received from Dr. Steinman as having been rough. (Id. at 117:12-23.) When asked whether Jakob seemed upset about the examination that Dr. Steinman had performed, she answered, “I can only—I only know that he looked very uncomfortable.” (Id. at 118:12-15.) She confirmed that based on her
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examination of him, which occurred after he had received intravenous morphine, “He was in pain if anything—if he moved or anything was touched…He seemed sad. And upset.” (Id. at 39:1-5.) Eric Nelson’s notes from Dr. Lehrman’s interview with the OCR indicate that Dr. Lehrman reported that Jakob “was in a lot of pain distress.” This is critical corroborating testimony, made even more significant given that the doctors are friends. Steinman went to college with Lehrman’s husband. (Id. at 94:18-95:18.) They once went out couples with Dr. Steinman, and it “may have been the evening of this [Mr. Rumble’s] ER visit.” (Id.) And notes that Eric Nelson took during Dr. Lehrman’s interview with the OCR indicate that Dr. Lehrman “disclose[d] Randy Steinman is a personal friend.” (Ex.12 at 4.) The notes also state, “Randy told the GYN he felt very bad that the exam did not go well.” (Id.) Viewing the evidence in the light most favorable to Mr. Rumble, this traumatic genital exam supports his claims of inequitable and discriminatory medical care. And whether or not Steinman’s examination was unnecessarily rough and painful is at its core an issue of witness credibility for the jury. The existence of this material fact dispute is itself enough to require the denial of Defendants’ motions. E.



Mr. Rumble’s continued to experience discriminatory care as an admitted patient at Fairview.



Due to the severity of his condition, Jakob was admitted to Fairview, where he remained for five days. (Ex.4 at 7.) There he continued to experience the same hostility and disrespect that he had in the emergency room. (Ex.1 105:14–22.) In fact, with the exception of one nurse Hannay who treated Jakob
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with respect and compassion, the staff behavior ranged from discomfort and tenseness to outright rudeness and hostility, especially when staff examined him. (Ex.1 at 105:14-22.) Jakob’s nurses would not make eye contact with him when they came to examine him. (Id.) When he inquired about what they were doing, the nurses became visibly frustrated. (Id.) These same nurses seemed unable or unwilling to address him using any pronouns. (Id.) Both Jakob and Jennifer recall that one nurse, Mary Jo Weiss, was particularly hostile and aggressive in her physical examination of Jakob’s genitals. (Ex.1 at 107:9–19.) She described the genital exam as “just something that needs to be done, so we’re just going to do it and get it over with” without explaining what she was doing to Jakob’s painfully sensitive genitals or why. (Ex.1 at 107: 13-19.) Jakob further explained that this nurse “became very angry at anything I asked about my own body.” (Id. 107: 24-25). This particular nurse’s behavior was corroborated by Jennifer Rumble who concluded that Weiss “genuinely, to me, seemed as if she did not want to help my son because of his trans status.” (Ex.2 at 85:13-15.) Other nurses’ examinations were hasty and superficial, often only having Jakob lift up his gown and visually observing his genitals. (Ex.1 at 120:9-25). The nurses all agreed that it is a crucial aspect of their job to put patients at ease and communicate effectively with them, and to communicate exactly what they are doing when examining a patient, particularly for a genital exam. (Ex.36 at 56:10-57:13; Ex.39 at 20:16-22:16; Ex.45 at 23:12-21; Ex.38 at 25:11-26:21; Ex.37 at 17:11-19:1.) This is directly contrary to what Jakob says about his experiences. Jakob explained that he believed the way many of the nurses performed their
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exams was discriminatory because, “normally . . . when you examine someone’s genitals, you explain to them what’s going to happen. I mean, I’ve had examinations before transitioning, so female presenting, and everything was very clearly laid out to me as it happened. This did not happen with the nurses at Fairview . . .” (Ex.1 at 107:18-23.) When Jakob was finally admitted inpatient and assigned to a private room, it included a dry erase board, which listed on-duty nursing staff and reported pain levels. (Ex.1 at 188:25-189:9.) This white board also included the name and specialty of Jakob’s doctors including Dr. Lehrman’s name and title as “OB/GYN.” As a transgender man, Jakob found this display of medical treatment information particularly upsetting because it was visible to nonmedical personnel and personal visitors. (Ex.2 at 141:1-14). Including a doctor’s practice area on the erase board deviates from the typical practices of Fairview nurse Rebecca Hannay, who states she would have only included the doctors’ last name. (Ex.45 at 30:3-24.) But Jakob said that when he asked a nurse to remove the OB/GYN notation, he was told “it had to be there for medical purposes . . .” (Ex.1 at 191:1-17.) Additionally, Jakob encountered unprofessional and inappropriate conduct by infectious disease physician Dr. Stephen Obaid. On the morning of June 24, 2013, Dr. Obaid came to see Jakob. (Ex.4 at 10–12.) First, Dr. Obaid examined Jakob’s genitals with surgical gloves. (Ex.1 at 192:25–193:12.) When he was done, he wiped his gloves with the blanket on Jakob’s bed and examined Jakob’s eyes and mouth with the same gloves. (Id. at 194:13-22). Jakob believes
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the sores that developed on his face and mouth were due to these contaminated gloves. (Id.) Fairview also did not provide Jakob with the most appropriate care in a reasonable amount of time. Just three days before he was treated at Fairview, Jakob saw his primary care provider, who documented her concerns that he might have a particular viral infection. (Ex.5 at 125.) Despite having access to these medical records, it took three days of inpatient care at Fairview—and Jennifer Rumble’s request that Fairview doctors consider additional testing— before Fairview doctors decided to test Jakob for this same viral infection. (Ex.4 at 12.) Fairview then also began prescribing an antiviral medication, and around that time, and Jakob began to dramatically improve. Thus, despite Fairview’s access to Jakob’s medical records and Fairview own examinations, Jakob waited three agonizing days before receiving proper testing and treatment. A few weeks after he returned home from his inpatient treatment at Fairview, Mr. Rumble received a bill from EPPA indicating that no insurance payments were pending and he owed the full amount for his treatment. The bill stated, “THE DIAGNOSIS IS INCONSISTENT WITH THE PATIENT’S GENDER.” (Ex.8.) F.



The Rumbles made contemporaneous complaints that Fairview ignored.



Almost immediately after arriving at Fairview, Jakob’s mother became concerned that Fairview’s ED and hospital staff were mistreating Jakob because he is transgender. (Ex.2 at 96:9-17.) While she was there, she wrote notes on papers provided by Fairview. (Id. at 220:5-18; Ex.6.) These notes include that “Dr. Steinman was blatantly aggressive, borderline abusive with examination of
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Jakob’s vaginal area,” “repeatedly jabbed at Jakob’s swollen labia,” “Dr. Steinman continued to jab and roughly wipe this area saying ‘well I don’t know how much of this is from hormones’”, “[t]his doctor blatantly ignored Jakob’s statements regarding his change in vaginal appearance and pain,” “Dr. Obaid did all this facial/oral examining with the same dirty gloves he examined Jakob’s groin/vaginal area with.” (Ex.6.) Dr. Steinman’s notes also contemporaneously document Jakob and Jennifer’s protestations in the moment about the poor and discriminatory treatment he received. He wrote: Mother stated at this point that she felt I was very unprofessional and that she had waited several hours to be told that I did not know what was going on. I stated to the mother that rather than being unprofessional, I thought I was trying to be very honest with her and that this was a very complicated case and I apologized that she had to wait this long since there were other things going on in the department at the time. (Ex.4 at 7.) According to Jakob and Jennifer Rumble, during Jakob’s stay in the hospital they tried to complain about his mistreatment. They spoke with one of the hospital nurses, Rebecca Hannay, who directed them to the nurse manager, Leigh Larson. (Ex.1 at 99:23-100:18, 102:22-25; Ex.2 at 206:3-4, 206:20-207:5.) It is part of nurse manager Larson’s job to be a front line contact for patient complaints. (Ex.36 at 29:13-30:4.) Jakob described the meeting with Leigh Larson as ineffective. (Ex.1 at 117:7-118:20.) His mother primarily conveyed his complaints. Jennifer Rumble’s perspective on this meeting was that Leigh Larson “didn’t seem to have any control over helping me with that situation.” (Ex.2 at 205:6-11.) She told Larson
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about Dr. Obaid using a single pair of gloves to examine Jakob’s genitalia, mouth, and eyes. (Id. at 211:20-212:10.) Larson brushed off this serious complaint about health-endangering patient care, saying that she couldn’t do anything about a doctor, but she would “try to mention something to him if I see him…” (Id.) Then Jennifer Rumble mentioned two specific nurses, and how their hostile behavior in Jakob’s hospital room was making him feel. Larson apologized, and again, according to Jennifer, said she would “try to speak to them and pass along my complaint.” (Id.) Whether Jakob and Jennifer actually made this contemporaneous complaint is another disputed material fact. All agree that Fairview never took any action to investigate or resolve a complaint from Jakob while he was hospitalized, and that none of Fairview’s patient complaint databases record such a complaint.7 (See Ex.1 at 118:5-20; Ex.44 at 119:9-24, 120:2-121:7, 151:15; Ex.29 at FV000290.). Leigh Larson and Rebecca Hannay, however, deny that Jakob or his mother complained to them. (Ex.45 at 9:20-25, 10:3-6, 26:11-14, 30:2531:13; Ex.36 at 91:10-92:2, 108:11-14.) Jakob and Jennifer Rumble each describe a meeting that they had with Leigh Larson. (Ex.1 at 99-104; Ex.2 at 205-213.) They accurately describe both her office and the location of her office. (Ex.1 at 104:1-12)



Remarkably, even though Mr. Rumble filed an administrative civil rights complaint in December 2013 and this lawsuit in June 2014, his complaints are not in Fairview’s complaint database. (Ex. 44 at 120:2-122) (“Q. Do you know whether, within a search of the Stars database for complaints relating to discrimination, whether Mr. Rumble’s complaint would be part of the search results? A. I do not believe it would be.”) Thus Fairview’s responses, both in discovery and to the OCR, that its search of its complaint database reveals only one prior instance of gender identity discrimination at Fairview Southdale should be viewed with extreme skepticism.



7
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(Jakob describing Larson’s office as down a hallway and having a desk and two chairs); (Ex.2 at 211:2-15) (Jennifer describing office as down a hallway and then down a smaller hallway, with a desk and two chairs); (Ex.36 at 118:13-119:4) (Larson describing office as down a hallway and then down another hallway, and with two chairs, a table, and a desk). Jennifer Rumble also produced Leigh Larson’s card, which Larson gave her during their meeting. (Ex.2 at 296:18-19; Ex.7.) Larson testified that if someone had her card, it was most likely because she gave it to them. (Ex.36 at 119:18-120:3.) Jakob’s medical record audit log also shows that Larson accessed his medical records during his stay in June of 2013, (Ex.53) (showing Larson accessed Jakob’s medical records on 6/26/2013), even though she testified that she had only done so after he filed his OCR complaint. (Ex.36 at 95:4-96:8.) When the Rumbles complained to Fairview in their meeting with Ms. Larson, Fairview’s written policies are explicit about what it must do. Fairview’s Patient Bill of Rights, required by state law, specifies that all facilities must have a written internal grievance procedure with time limits for responses, access to an advocate, and timely decisions by impartial decision makers. (Ex.27 at FV000004.) Fairview Southdale’s written grievance policy specifies several levels of issues that can be raised by patients that “can be resolved by providing additional clarification, answering questions or by making minor changes” such as “housekeeping of a room” or “serving preferred food and beverages.” (Ex.28 at FV000037-38.) This is the only level of complaint that can be resolved without a verbal or written resolution of the complaint and documentation in the electronic complaint database. (Id.) This level of complaint can only be resolved
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“when the appropriate Fairview representative has communicated in writing to the patient the complaint resolution” and documented it in the database. (Id.) The Rumbles’ complaint to Larson included serious allegations of incompetent care and hostility from care providers. It should have been designated high level grievance, entered into the patient complaint database, thoroughly investigated at the time, and only resolved with a written response to Jakob. None of this happened. (Ex.2 at 211:18-213:8.) Importantly, however, Fairview instructs its staff: “Do not document in the medical record any speculation or opinion about the cause of the occurrence.” (Ex.at 26 at FV000540) (emphasis added). G.



Defendants’ failure to train and poor policies and practices left Mr. Rumble vulnerable to anti-transgender provider bias and contributed to his discriminatory treatment.



Plaintiff and Defendants each hired experts on discrimination research and the science of discrimination to provide expertise on how discrimination operates and how institutions such as Fairview and EPPA can reduce the risk of discrimination for their patients. (Exs. 1, 2, 6, 7, 24, 27 to the Declaration of Jill Gaulding in Support of Plaintiff’s Opposition to Defendants’ Motion to Exclude Hebl and Nelson) (Reports of Nelson, Hebl, Mitchell and Blanton.) Plaintiff expert witness Dr. Michelle Hebl opined on the range of discriminatory behaviors that a transgender person seeking medical care might experience ranging from the subtle to overt. (Ex.6 to Gaulding Decl. at 8-9.) Medical communities, she noted, reduce the risk of their patients experiencing these discriminatory behaviors by training and educating providers about transgender people and about bias, and adopt effective policies and procedures for patients. (Id. at 10-11.)
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Plaintiff’s expert witness Dr. Stephen Nelson noted that medical provider bias is prevalent and even well-meaning providers are not immune from it. (Ex.1 to Gaulding Decl. at 4-5.) Provider bias negatively impacts the quality of medical care given to patients from stigmatized groups. (Id. at 6-7.) Adequate anti-bias training can reduce incidents of provider bias.8 (Id. at 7.) The conclusion one must draw in this case is that risk of discrimination, leading to inadequate healthcare, is high. Healthcare institutions must proactively take steps to reduce the risk of discrimination if they are to provide effective care that meets the standards of Section 1557. Yet Fairview and EPPA utterly failed to take any steps to reduce the risk of discrimination against transgender people; the predictable result was that care providers who encountered Jakob, a transgender patient, were lost, confused, hostile, or made basic and easily avoidable healthcare errors resulting in a traumatic experience for Jakob. Fairview and EPPA follow a circular model that almost seems designed to avoid doing anything about the problem of discrimination in their hospitals. First, they fail to capture complaints of discrimination. Then, noting the lack of collected complaints, they conclude there is no problem and they don’t need to train anyone to avoid discrimination.



Even Defendant’s expert witness Dr. Mitchell agreed that certain kinds of measures including effective training and accountability could assist in debiasing. (Ex. 23 to Gaulding Decl. at 30:22-32:7.) Dr. Blanton agreed that social science expertise, in some situations, could help a jury understand and assess facts by informing the jury on the state of social science research, and that it would be likely that experts might disagree on what the state of social science research is in a given field. (Ex. 26 to Gaulding Decl. at 147:12-149:24.) 8
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EPPA’s 30(b)(6) witness on anti-discrimination policies and procedures was Dr. Michael Rock. Dr. Rock also serves as Fairview’s emergency department medical director, now at Southdale and previously at Ridges. (Ex.43 at 11:2112:16.) He summed up this philosophy: A:



Q: A:



Training could be a modality to prevent discrimination. We have not provided any specific training around this, since we’ve had no concerns in the past. When we say “around this,” what particular aspect of discrimination are you referring to? Discrimination in general. But transgender-related issues, which this case is about, EPPA hasn’t provided any formal education, that I’m aware of, on this topic. Our education is normally driven by incidents and episodes that we’re trying to improve and there is no history of this that would drive additional education.



(Ex.43 at 64:5-20.) He later clarified that “no history” of discrimination means that he is unaware of any instances of discrimination, of any kind, from approximately 1995 to the present. (Ex.43 at 65:10-23.) He included in that the events leading to this litigation. (See, e.g., Ex.43 at 92:13-95:9.) 1.



Fairview and EPPA mishandled patient complaints.



All of the mechanisms that would provide Fairview or EPPA information about discrimination complaints seem to be broken. Dr. Rock testified that one way EPPA or Fairview could learn about discrimination and draw lessons from it was the peer review process. (Ex.43 at 27:2-12.) In fact, even though in this case Fairview asserted to the OCR that its peer review process had cleared Dr. Steinman of any wrongdoing relating to Mr. Rumble’s discrimination claims, Defendants’ peer review process has absolutely nothing to do with discrimination and whether or not any discrimination had
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occurred. (Ex.43 at 132:14-21; Ex.29 at FV000292.) During his deposition, Dr. Rock clarified that the peer review was about medical standards, not discrimination standards, and it only reviewed Dr. Steinman’s care. (Ex.43 at 130:21-132:21.) In other words, Dr. Rock’s peer review for Fairview assessed whether it was appropriate for Dr. Steinman to perform a genital exam on Jakob, not whether the genital exam was performed appropriately. (Id.) He did not look at whether Dr. Steinman had continued with the genital exam after Jakob withdrew consent. (Id.) He did not inquire about whether Dr. Steinman was hostile to Jakob. (Id.) He did not explore any other aspects of Jakob’s discrimination complaint. (Id.) No lessons or recommendations came out of the review. (Id. at 95:3-9.) Similarly, Jakob’s experience with nurse manager Larson shows other ways that discrimination complaints fall through the cracks. Ms. Lucey and Larson each testified that the nurse managers have the ability to judge for themselves if they can immediately resolve a complaint about things such as poor food quality without entering it into the patient complaint database. (Ex.36 at 30:5-18; Ex.44 at 92:18-93:25.) They were not quite clear about what the threshold was for a complaint that they could “immediately resolve,” however. (See Ex.36 at 113:1-114:14; Ex.44 at 99:2-101:15.) Ms. Lucey, manager of Patient Relations, claims never to have handled a discrimination complaint against a physician. Lucey agreed that that included this case because from her perspective there was no complaint. (Ex.44 at 119:1-6.) Other kinds of extremely serious complaints are left out of the patient complaint database too. Prior to Fairview overhauling its process for sexual assault and
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abuse complaints recently, such complaints would not always be entered into the Fairview’s database. (Ex.44 at 165:8-170:21.) Fairview documented a complaint from another transgender patient several months prior to Jakob’s stay at Fairview. (Ex.44 at 153:21-159:25; 174:10176:5; Ex.18.) This patient complained about being misgendered and not receiving appropriate pain management. (Ex.44 at 156:1-11; Ex.18.) Lucey couldn’t verify what follow-up had occurred from this complaint. (Ex.44 at 159:20-25.) Fairview has mechanisms to communicate with all of its employees to provide basic corrections to problems, such as using correct pronouns and names for transgender patients, but Lucey did not feel it was appropriate to use these mechanisms. “We have to be very aware of what we disseminate via e-mail. We can’t send out an SBAR to the entire hospital or to every leader every time a concern comes up.” (Ex.44 at 176:10-24.) Approximately a year after Jakob’s experiences at Fairview, another patient complained that the EPIC medical records system in use at both Fairview Ridges and Southdale was unable to properly handle a name and gender marker change.9 (Ex.43 at 200:21-25; 203:18-204:15.) At this point, the staff at Ridges and Southdale, under Dr. Rock’s direction, came up with a workaround for this problem. (Ex.43 at 216:4-217:19; Ex.19.) But they didn’t bother to fix the EPIC system in use at other Fairview or EPPA locations. (Id.)



When asked how this complaint reconciled with his view that EPPA had never received a discrimination complaint, Dr. Rock explained that this wasn’t a discrimination complaint about EPPA, but a complaint about a third-party medical health records provider, EPIC, despite the fact that a workaround was quickly provided after he asked. (Ex. 43 at 208:13-211:18; Ex. 19.) 9
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Fairview has received other complaints from transgender patients. In 2014, a transgender woman alleged that she was denied care by at Fairview’s University of Minnesota Medical Center expressly because she is transgender. (Ex.44 at 184:11-186:23; Ex.32.)10 By that time, Fairview had already recently at least two complaints of discrimination against transgender patients at Southdale in addition to Mr. Rumble’s complaints. (Ex.44 at 186: 13-23.) The publicly accessible Facebook page of the Minnesota Transgender Health Coalition also details a number of complaints by transgender patients about negative experiences they had at Fairview’s facilities, including being misgendered and asked inappropriate questions by providers. (Ex.33.) Even when Fairview and EPPA did manage to receive complaints, they didn’t act on them to improve future patient experiences. Complaints that were entered into the Fairview Southdale complaint system were not aggregated in any way across the entire Fairview Healthcare System, nor shared with other entities in the Fairview system in an effort to prevent future complaints elsewhere. (Ex.44 at 187:13-190:1.) When asked whether she had shared information of any of these discrimination complaints from transgender patients internally, Ms. Lucey answered, “I wouldn’t have shared those complaints. It wouldn’t have been my place to do so. And, also, the fact that they were alleged complaints, I would have waited until they had been confirmed.” (Id. at 190:17191:1.) Defendants’ egregious failures to prevent and correct discrimination against transgender people left Jakob Rumble, and other transgender patients, at risk of receiving dangerously discriminatory care. Ms. Lucey testified that the first time she had heard of this complaint was at her deposition. (Ex. 44 at 184:11-186:23.) 10
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2.



Fairview and EPPA failed to train their personnel on how to provide competent care to their transgender patients.



Fairview’s nurses’ experience and understanding of transgender people and transgender patients ranged from somewhat competent to nonexistent, which is what Fairview should reasonably expect in the absence of any training it has provided to its employees. (See, e.g., Ex.36 at 13:1-14:21) (Nurse Manager Larson stating, “’transgender’ is a gender type…male, female, transgender, they’re all specific genders.”)11 Nurse Klocksien, along with many of Mr. Rumble’s other caregivers, could not recall whether she had treated any transgender patients prior to Mr. Rumble. (Ex.38 at 49:11-15.) Nurse Klocksien articulated the common-sense importance of training providers to be competent in caring for transgender patients: Q. A. Q. A.



Would training on the barriers for healthcare for transgender patients help you be a better nurse in any way? Yes. And why do you think that is? The more that you can know about patients, the better you can take care of them.



(Ex.38 at 23:5-11.) Unfortunately for Mr. Rumble, the converse of this was true. The only “training” any of the non-physician providers who cared for Jakob had ever received from Fairview about treating transgender patients was the inclusion of a bullet point referring to “gender identity” in a generic diversity and cultural competency training slide deck. (Ex.26 at FV000613; Ex.44 at 150:16-19.) When asked about how she as a nurse might ask a patient about preferred pronoun usage, Nurse Manager Larson responded, “I don’t understand the question. That’s not part of a nurse’s everyday interaction, to ask what pronouns to use.” (Ex. 36 at 15:13-19.)



11
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Defendants did not train their employees on providing competent care or about the unique health disparities that transgender patients experience. (Ex.41 at 113; Ex.38 at 10, 15-20, 22-23; Ex.39 at 24-28; Ex.37 at 14-16, 37-38; Ex.36 at 13-15, 63-67, 107; Ex.44.) Beyond this generic diversity presentation, Fairview did not take any other steps to reduce the risk of discrimination against its patients. (Ex.44 at 150:8-15.) Nurses Hannay and Kinara agree that this is all the “training” they received relating to gender identity. (Ex.45 at 22:3-21; Ex 37 at 16:2-5.) Nor does Fairview require the physicians that it credentials with hospital privileges to complete even this anemic diversity training. (Ex.44. at 181:16-183:6; Ex.3 at 24:6-25:1.) Neither Lehrman nor Steinman had received any training from Fairview or EPPA about treating transgender patients. (See, e.g., Ex.3 at. 24-25; Ex.40 at 115-18.) EPPA relied on Fairview to train EPPA physicians to prevent discrimination, except that EPPA didn’t believe training was necessary. (Ex.43 at 104:5-22.) EPPA doesn’t provide anti-discrimination training to its own physicians, not does it track the content of physician continuing education. (Id. at 181:10-183:14.) In other words, for EPPA physicians and other third-party physicians such as Dr. Lehrman and Dr. Obaid, each entity wrongly assumes the other is educating their physicians about how to prevent discrimination. 3.



Fairview and EPPA had policies that were overtly discriminatory.



In addition to these failures to reduce the risk of discriminatory treatment by staff by training and appropriately responding to complaints, Fairview and EPPA also had overtly discriminatory policies. Fairview’s EPIC medical records database did not allow for changes to a patient’s gender or their name and, as a result, patients were misgendered on their wristbands and official
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documentation did not use their correct name. (Ex.43 at 208:3-11.) Multiple patients complained about this failure to recognize their gender. (Ex.43 at 204:410, Lucey 193:10-17.) EPPA’s billing system also failed to recognize transgender patients. Jakob received a bill for his ED stay because his “diagnosis was inconsistent with his gender.” (Ex.1 at 253:8-16.) Neither EPPA’s billing system nor EPPA physician Dr. Rock recognized that men could have labia and be diagnosed with labial inflammation or vaginitis. (Ex.43 at 253:18-254:9.) Fairview has also received at least one complaint that it refused to treat a patient explicitly because she is transgender. (Ex.32.) H.



Mr. Rumble’s OCR complaint and the still-pending administrative investigation.



Mr. Rumble filed an administrative complaint in December 2013 with the Department of Health and Human Services Office of Civil Rights (the “OCR”). (Ex.22.) The OCR is tasked with administrative enforcement of Section 1557. In response to Mr. Rumble’s administrative complaint to the OCR, the civil rights agency conducted on-site interviews in March 2014 of more than twenty witnesses (doctors, nurses, and other hospital employees who interacted with Mr. Rumble) with knowledge about Mr. Rumble’s discrimination complaint and Defendants’ defenses. (Ex.41 at 135:10-136:21.) Eric Nelson, Director of Clinical Quality at Fairview, was Fairview’s pointperson for the OCR investigation, and at the direction of an attorney in Fairview’s corporate risk department, he sat in on those interviews as a representative of Fairview. (Id. at 195:3-6.) Mr. Nelson took notes during the interviews documenting or summarizing the questions the OCR interviewers
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asked and the responses the witnesses provided. (Id. at 158:13-159:2.) Fairview resisted producing these notes, claiming they were both ordinary work product created in anticipation of litigation and also attorney opinion work-product. This Court rejected Fairview’s suggestion that they were opinion work product, found that Plaintiff had a substantial need for these notes, and ordered that they be produced. (Dkt. 115.) Fairview’s production of Eric Nelson’s notes raises serious questions about whether Fairview has properly preserved all relevant evidence, and Plaintiff reserves his right to advance a spoliation argument and seek an adverse jury inference at trial. By claiming work product protection, Fairview necessarily admits that it anticipated litigation at the time of the notes were created. The flip side of Fairview’s claim of work product is its preservation obligation.12 Yet the notes produced do not include all of the interviews that Mr. Nelson has testified that he observed, even though he claims that he took notes for all interviews. Q. A. Q. A.



You would agree that you recall that you took notes during the interview of Dr. Steinman? I would say it’s very likely I took notes. Didn't you just say a few minutes ago that you know you took notes at every interview that you observed? I believe I did.



It is clear that Fairview should have anticipated litigation when the OCR investigation began. See Zubulake v. UBS Warburg, 220 F.R.D. 212, 217 (S.D.N.Y. 2003). Rule 37 requires evidence preservation in this situation, in addition to any warning that the OCR itself may have provided regarding evidence preservation. See Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of Am. Sec., LLC, 685 F. Supp. 2d 456, 462 (S.D.N.Y. 2010). Fairview’s failure to preserve all Eric Nelson’s notes from the OCR interviews may be the subject of pretrial motions for spoliation sanctions in order to seek adverse inference jury instructions. Stevenson v. Union Pacific Railroad Co., 354 F.3d 739 (8th Cir. 2004.) 12
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Q.



A.



You would agree that you have not -- to this date, you have not provided us with any of your notes from the interview of Dr. Steinman? I – it’s been a long time since I've looked at which notes I provided, so I don't know. I would say they’re not here.



(Ex.41 at 258:10-21.) The missing interview notes include the key witnesses that Jakob has alleged were most hostile to him: nurse Mary Jo Weiss and Dr. Steinman, along with one of the people involved in Jakob’s intake process in the ED. (Ex.41. at 249:12-25, 258:10-21, 253:1-12.) Fairview was represented by in-house counsel during the OCR investigation, so preservation obligations resided with them. There is no doubt that Fairview’s legal department, all the way up to General Counsel Trudi Trysla, was aware of Mr. Rumble’s complaint and the OCR’s resulting investigation. The OCR’s letter regarding Mr. Rumble’s complaint was copied to Ms. Trysla, (Ex.23), and Eric Nelson scheduled a call between Trysla and the OCR General Counsel Jerry Meites in April 2014, presumably to discuss Mr. Rumble’s complaint. (Ex.25; Ex.41 at 270:9-271:5.) The OCR’s investigation remains pending; Mr. Rumble has received no updates. I.



Mr. Rumble’s Damages.



Jakob’s experiences with EPPA and Fairview have caused him lasting harm, as this passage from his deposition demonstrates: Q. How have your experiences as a patient at Fairview Southdale Hospital affected you? A. Well, that’s kind of a big question…I don’t really go to the doctors without my mother, and it’s kind of – that’s a little ridiculous since I’m a 21-year-old man, at least what it looks like to other people is ridiculous, and there’s just a lot of trauma around it that I’ve had to deal with. There’s just a lot of negative feelings attached to it.
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Jakob thinks about his experiences “every time I have to go to a doctor, every time I get a call from a doctor…it’s like a worry that if I get sick that I’ll have to go to the doctor kind of thing. (Ex.1 at 369:22-370:13.) Jakob’s mom agreed that his attitude about medical care changed after these events. Previously, Jakob never wanted his mom to be in the room with him during a doctor’s appointment. He was private about his medical care. Now he insists on having Jennifer present in the room at doctor’s appointments. (Ex.2 at 61-64.) Post-Fairview, he has also sometimes avoided going to the doctor when he was sick. (Id. at 66.) Prior to the events at Fairview Southdale, Jakob did not have the same anxiety and concern about medical providers. (Id.) Jennifer testified that while at Fairview, Jakob was “afraid of what was going to happen to him. He was just unsure of who that will be his next nurse may hurt him . . .” (Id. at 299:23-25.) At first, she didn’t understand the magnitude of how this would affect him, but now she realizes it had a lasting impact. “Because for the last three years, I’ve had to go into doctor appointments with him in exam rooms due to him being afraid now of someone hurting him.” (Id. at 300:16-23.) This had affected his choices about whether he could go to school far from home, in case he had to go to the doctor. (Id. at 301:2-17.) She also said that Jakob felt guilty for the impact on his family for what happened to him at Fairview. “He apologizes to me constantly when he has to make a doctor appointment. And I just tell him, you know, ‘You don’t have to be sorry. I understand that you’re worried.’ And I said, ‘I’m sorry that you still feel this way three years later, because you shouldn’t have to feel this way.’ It really
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hurts me that he feels like he has to be apologetic for something that he went through.” (Id. at 303:1-10.) Plaintiff’s expert psychologist, Dr. Angela Lawson, opined that Jakob had a diagnosable mental health condition as a result of his stay at Fairview. (Ex.E to Hall Decl. at 20.) Both Dr. Lawson and Dr. Farnsworth, Defendants’ expert psychiatrist, agreed that Jakob had experienced trauma, (Ex.J to Hall Decl. at 34; Ex.E to Hall Decl. at 20), and that Jakob was honest in reporting his mental health symptoms. (Ex.J to Hall Decl. at 33; Ex.E to Hall Decl. at 17.) Plaintiff wishes to proceed to trial to seek compensatory damages for the harms he suffered from Fairview and EPPA, and his attorneys’ fees in bringing this claim. (Compl., Dkt. 1 at Prayer for Relief ¶¶D, G.) He is seeking punitive damages to the extent available under state and federal law. (Id. at ¶ E.) He has also asked for injunctive relief, such as increased training and changes in Defendants’ policies and practices, so that in the future Defendants will provide equal care to all of their patients regardless of gender identity. (Id. at ¶ A-C; F.) III. LEGAL STANDARD FOR A MOTION FOR SUMMARY JUDGMENT Summary judgment is proper only if the record, viewed in the light most favorable to the nonmoving party, shows no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a); Walsh v. United States, 31 F.3d 696, 698 (8th Cir. 1994). An issue is “genuine” if the evidence could persuade a reasonable jury to return a verdict for the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A court should not weigh the evidence, make credibility determinations, or attempt to determine the truth of the matter. Id. at 249. The evidence of the non-moving
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party is to be believed, and all justifiable inferences are to be drawn in his favor. Tolan v. Cotton, 572 U.S. __, 134 S. Ct. 1861, 1866 (2014). IV. ARGUMENT A.



Section 1557 Requires Providers to Offer Nondiscriminatory Access to Care



Section 1557 of the ACA, codified at 42 U.S.C. § 18166, was designed to ensure that health services are available on a nondiscriminatory basis to individuals throughout the country. 81 Fed. Reg. 31,379. As a matter of first impression, this Court has already laid out the basic contours of Section 1557 doctrine. See Rumble v. Fairview Health Servs., No. 14-cv-2037 (SRN/FLN), 2015 U.S. Dist. LEXIS 31591, at *24-52 (D. Minn. Mar. 16, 2015). The Court concluded that in Section 1557, Congress created a “new, health-specific, anti-discrimination cause of action that is subject to a singular standard, regardless of a plaintiff’s protected class.” Id. at *29 (emphasis added). Under that singular standard, covered entities like hospitals and physician groups “may not exclude an individual from being a patient in [their facilities], deny the individual the benefits of being a patient, or [otherwise] subject the individual to discrimination, on the basis of sex.” Id. at *41. Defendants and amicus curiae MDLA dispute a number of aspects of the Court’s analysis, beginning with the conclusion that Section 1557 imposes the same legal standard regardless of the plaintiff’s protected class. But, as will be shown below, Defendants’ and MDLA’s arguments are unpersuasive. The Court’s initial rulings were correct and should be applied to the instant motion.
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1.



Section 1557 Creates a Health-Specific Anti-Discrimination Cause of Action Subject to a Singular Standard Regardless of Plaintiff’s Protected Class Status



MDLA submitted an amicus brief solely to argue that “[b]y referencing four specific statutes…Congress [meant to] import[] the different standards and burdens of proof into discrimination claims under Section 1557 depending on the protected class involved.” (MDLA Mem. at 5.) Under this analysis, the Court would be required to apply Title IX doctrine to Mr. Rumble’s claims, because he alleges discrimination because of sEx.(Id. at 9.) Defendants agree with MDLA. (Fairview Mem. at 19; EPPA Mem. at 14-15.) Fairview and MDLA start by arguing from the text of the statute. MDLA argues that the statute can only be read as creating four separate causes of action, because of the use of the word “such” in 42 U.S.C. § 18166. (MDLA Mem. at 5.) Fairview simply says: “[T]here is nothing in the statute to suggest that Congress did not intend Title IX’s framework to apply to a Section 1557 sex-discrimination claim.” (Fairview Mem. at 19 (emphasis added).) Neither position is persuasive. Contrary to MDLA’s reading, (MDLA Mem. at 5), it is simply not true that the sentence permits only one meaning. Fairview’s statement reinforces this. See also Rumble, 2015 U.S. Dist. LEXIS 31591, at *19 (noting that statute is ambiguous). As this Court noted, reading the statute as creating four causes of action, each with separate enforcement mechanisms and standards, creates absurd results, which cannot have been Congress’s intent. Section 1557 makes it clear that Congress is concerned generally about eliminating discrimination in healthcare settings. The idea that Congress intended only to allow disparate treatment claims for plaintiffs alleging racial discrimination but both disparate treatment and disparate impact claims for allegations of age, disability, or sex 38
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discrimination is illogical. Id. at 22-23. This reading would also make the statute unworkable when the discrimination at issue is intersectional (involving, say, both race and gender, as might happen where a plaintiff was harmed by stereotypes about women of color. Id. at 23 & n.7. Ignoring these arguments, Defendants and MDLA instead look to the recently promulgated regulations. But they choose to ignore the Department of Health and Human Services’ (“HHS’s”) clearest expression of its position on this issue—its regulations. In its analysis of the regulations, HHS discusses whether all “enforcement mechanisms” from the reference statutes are available for any Section 1557 claim, and specifically whether a private right of action exists for disparate impact claims regardless of what protected status is at issue. 81 Fed. Reg. 31439 - 31440. This passage is best understood as an endorsement of this Court’s position in its earlier order and a rejection of the district court’s reasoning in SEPTA v. Gilead Scis., Inc., 102 F. Supp. 3d 688 (E.D.Pa. 2015). The HHS analysis discussing enforcement mechanisms does not cite to SEPTA, but in the context of addressing this Court’s order as quoted above, it explicitly rejects the key holding from SEPTA that disparate impact claims are unavailable for a Section 1557 race claim because the corresponding reference statute, Title VI, does not include disparate impact claims. Unequivocally, “OCR interprets Section 1557 as authorizing a private right of action for claims of disparate impact discrimination on the basis of any of the criteria enumerated in the legislation.” 81 Fed. Reg. 31440. OCR continues, in a passage that is misinterpreted by the Defendants and MDLA, that it nevertheless will “incorporate[e] its existing procedures for
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administrative processing of complaints,” since it has concurrent jurisdiction in some instances under both Section 1557 and the older statutes (such as the Age Discrimination Act). Id. However, “[t]his approach is not intended to limit the availability of judicial enforcement mechanisms.” Id. The obvious conclusion is that at least with respect to “judicial enforcement mechanisms,” HHS interprets Section 1557 to provide a private cause of action with unified remedies to all people regardless of which reference statute their protected statuses come from. Id. With unified remedies must come unified legal standards. Defendants and MDLA point to a number of elements in the agency analysis of Section 1557 to argue that four separate legal standards should be imported from a specific reference statute based on protected status. None of these elements address the crucial question of whether the statute has a single legal standard and a single set of remedies available to all plaintiffs. MDLA argues that since OCR provides one administrative procedure for complaints alleging age discrimination, and another for complaints alleging discrimination based on any other protected status, this demonstrates that judicial remedies must also be separated. (MDLA Mem. at 8.) But again, OCR’s administrative procedures are about how the agency will enforce complaints, and the regulations take pains to separate this from the question of judicial enforcement. “The procedural provisions applicable to Title VI apply with respect to administrative enforcement actions . . .” 45 CFR 92.302. Under the section discussing enforcement more broadly, the regulations do not differentiate. “The enforcement mechanisms available for and provided under
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[Title VI], [Title IX] [Section 504], or [the Age Discrimination Act] shall apply for purposes of Section 1557 as implemented by this part.” 45 CFR 92.301. In explaining its decision to use a separate procedure for administrative enforcement of age discrimination complaints, OCR noted that it “has decided to retain administrative procedures and application of the procedures consistent with OCR’s existing procedures for complaints.” 81 Fed. Reg. 31441. HHS’s OCR has been processing healthcare related discrimination complaints under some of the separate reference statutes for years. Id. at 31440. “This approach will enable us to be consistent in our processing of complaints under OCR’s other authorities in instances where we have concurrent jurisdiction under Section 1557 and the other civil rights laws its references.” Id. EPPA focuses on the section of the regulations and accompanying analysis that offers examples of different types of prohibited discrimination. (EPPA Mem. at 14-15.) Here, the regulations incorporate different sections of regulations from Title VI, Section 504, the Age Discrimination Act, and Title IX. 45 CFR 92.101(b). To understand this section it is important to understand the organization of part 92.101 as a whole, which HHS lays out in the analysis at 81 Fed. Reg. 31404. Subpart 92.101(a) is the broad statement of anti-discrimination covering all protected statuses. Subpart 92.101(b) identifies some examples of specific prohibited discrimination, though “[t]he enumeration of specific forms of discrimination in this paragraph does not limit the generality of the prohibition in paragraph (a) of this section.” 92.101(b)(5). EPPA discusses HHS’s decision not to “harmonize” these examples. (EPPA Mem. at 15.) This limited scope of OCR’s decision can be understood by
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looking at some of the specific examples pulled from the regulations. It is prohibited national origin discrimination to provide services only in English. See 81 FR 31410. It is prohibited disability discrimination to not provide auxiliary aids and services to persons with impaired sensory, manual, or speaking skills. 81 FR 31407. It is prohibited age discrimination to establish arbitrary age-based criteria, but it is not prohibited for a State to create mandates with age distinctions (such as eligibility for children’s health insurance programs). 81 Fed. Reg. 31408. It is prohibited sex discrimination to exclude people from health programs for which they are otherwise eligible based on their gender identity. 81 Fed. Reg. 31409. Understandably, these examples were not “harmonized” because there are differences in how people tend to discriminate depending on whom they are discriminating against. Fairview points to HHS’s decision not to adopt a separate harassment provision. 81 Fed. Reg. at 31406. Fairview interprets this decision as signaling that “Title IX discrimination and harassment claims . . . are the relevant body of law for a section 1557 sex-discrimination claim.” (Fairview Mem. at 22.) But this section discusses the illegality of harassment under each of the laws referenced in Section 1557, and doesn’t provide a reason to prefer Title IX’s approach to Title VI’s approach, for example, for sexual harassment claims, much less the broader conclusion that all sex-based discrimination belongs in a harassment framework. See 81 Fed. Reg. 31406. Together, the language of the statute, consideration of the results Congress likely intended, and a close reading of the new regulations all lead to the same conclusion: this Court was correct to conclude that Section 1557 creates a “new,
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health-specific, anti-discrimination cause of action that is subject to a singular standard, regardless of a plaintiff’s protected class.” Rumble, 2015 U.S. Dist. LEXIS 31591, at *29. 2.



Section 1557 is Violated Where Covered Entities Exclude Plaintiffs from Care, Deny Them the Full Benefit of Care, or Otherwise Discriminate Against Them On the Basis of a Protected Class Status



Because Defendants begin their analysis from the wrong starting point (the assumption that only Title IX law applies to sex discrimination claims under Section 1557), their discussion of the exact contours of the applicable standard and burden of proof is fatally flawed. (Fairview Mem. at 16-20, 24-30; EPPA Mem. at 13-28.) As this Court noted, id. at *30, the correct starting point for the analysis is the language of the statute itself. Section 1557 prohibits covered entities like hospitals and physician groups from excluding an individual from being a patient in their facilities, denying the individual the full benefits of being a patient, or otherwise subjecting the individual to discrimination, because of the individual’s protected class status. Rumble, 2015 U.S. Dist. LEXIS 31591 at *41 (paraphrasing 42 U.S.C. § 18166(a)). The import of this language can only be known over time, as courts develop Section 1557 doctrine through decisions in individual cases. Courts deciding Section 1557 cases should not be completely “unbound by the jurisprudence of the four referenced statutes.” Id. at 24. But at the same time, they must be free to adopt doctrine that accomplishes the purpose of the statute, under the specific conditions of the healthcare context.
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MDLA concludes its brief with an alarmist concern about “significant unintended consequences” if courts begin developing doctrine specific to Section 1557. (MDLA Mem. at 9.) Per MDLA, “[s]uch an interpretation risks altering, and perhaps lowering, the evidentiary standards necessary to establish a claim under the respective statutes.” (Id. at 10.) But MDLA does not explain the mechanism by which it fears this would occur. Certainly, this would not happen automatically, any more than a change in Title IX doctrine automatically alters Title VII doctrine or vice versa. In all cases, courts must adopt doctrine thoughtfully, with the purpose and context of a statute in mind. If at some future point a development in Section 1557 law influences the development of law elsewhere in the civil rights landscape, there will presumably be good reason. MDLA also worries about the opposite scenario: that the “new standard could…create a federal cause of action for healthcare-related claims that would otherwise not state a claim under the existing statutes incorporated into Section 1557.” (Id.) But such a result would perfectly compatible with Congress’s intent, since the regulations indicate that, for example, disparate impact analysis is available in Section 1557 race cases, even though current Title VI doctrine does not encompass such claims. 81 Fed. Reg. 31,440. This Court, then, is tasked with laying out at least the initial structure of the framework for proving discrimination under Section 1557, reasoning from the language of the statute and the regulations, Congress’s purpose in enacting this new civil rights law, and the existing body of civil rights doctrines, where applicable. Mr. Rumble submits that the new framework should reflect the following components:
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a.



Plaintiff Must Prove a Material Disadvantage in Care



Since the compelling interest of the government is to ensure individuals “have nondiscriminatory access to healthcare,” 81 Fed. Reg. 31,380, the focus must be on the care itself, and courts should find the statute to be violated where adverse actions create “disadvantageous terms and conditions of care” or equivalently, “a material disadvantage” in care. Cf. Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80, (1998); LaCroix v. Sears, Roebuck, & Co., 240 F.3d 688, 693 (8th Cir. 2001). The language of Section 1557 itself indicates that a material disadvantage could arise in a variety of ways – for example, when a provider like Fairview excludes a patient from treatment for chemical dependency expressly because she is transgender (Ex.32), or if a provider persists in refusing to use a transgender individual’s preferred name and pronoun, 81 Fed. Reg. 31,405-06. To evaluate material disadvantage in care, courts should not evaluate each such concern in isolation, but rather look to the totality of the patient’s experience. Cf. Diaz v. Jiten Hotel Mgmt., 762 F. Supp. 2d 319, 322 (D. Mass. 2011) (rejecting any approach that would “‘slice and dice’ the complex phenomenon of discrimination into pieces, and evaluate each piece out of the context of the whole, the real, lived [healthcare] environment”). To be material, the disadvantageous terms and conditions of care must rise above a de minimis floor. But courts should use caution in carrying over specific rules for what counts as de minimis from other contexts. Perhaps employees do not experience a material disadvantage in the workplace from “the single use of a racial slur,” see Eich v. Bd. of Regents for Cent. Mo. State Univ., 350 F.3d 752, 757
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(8th Cir. 2003), but the analysis should likely be different if, for example, a doctor called a patient a slur during an intimate physical exam. b.



Providers Can Be Incentivized to Take Action to Reduce the Risk of Discrimination If Courts Impose Both Direct and Respondeat Superior Liability



Fairview asserts that unless a Section 1557 plaintiff demonstrates that the provider “had actual knowledge of the alleged discrimination and acted with deliberate indifference to the same, he cannot establish direct institutional liability.” (Fairview Mem. at 25 (citing Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274, 290 (1998).) Fairview is mistaken, because the “deliberate indifference” standard is specific to individual sexual harassment cases under Title IX, for reasons that are limited to that statute. See Gebser at 285-86. By immediately focusing on a question of indirect liability, Fairview also makes a more general mistake: focusing only on the acts of individual agents rather than asking about the acts of the provider itself. See Sandra F. Sperino, A Modern Theory of Direct Corporate Liability for Title VII, 61 Ala. L. Rev. 773, 773-74 (2010) (noting the modern tendency to forget that civil rights laws impose direct liability). A search for “rogue actors” should not displace an examination of “both formal and informal processes and policies within an organization [that] shape the intentions and actions of its individual members.” Id. at 788; see also Diaz, 762 F. Supp. 2d at 322 (suggesting courts must look instead at “the unconscious and not so unconscious workplace bias” that a supposed rogue actor’s actions may reflect). Where a provider has expressly discriminatory policies or practices – e.g., barring transgender women from its chemical dependency treatment program
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(Ex.32) – the provider will be directly liable. In other circumstances, such as when staff are hostile to transgender patients, it is appropriate to hold the provider responsible through the doctrine of respondeat superior. See Bonner v. Lewis, 857 F.2d 559, 566 (9th Cir. 1988) (recognizing respondeat superior as “the general rule regarding actions under civil rights statutes”). Whether expressed as direct liability or respondeat superior, the issue can be framed as one of “corporate character.” Sperino at 796-97. Entities like healthcare providers can be said to have a type of intent for which they can be held legally accountable: Rather than merely mimicking the individual intents of its agents, the company develops its own organizational structures and processes. The ‘procedures, formal rules, and informal understandings’ of the organization begin to shape the attitudes and actions of its employees…Corporate character liability is premised, in part, on the idea that a company as an entity can change these processes, rules, and informal understandings to change both how decisions are made and the goals that underlie such decisionmaking. Id. Under this “realist view,” “while the underlying acts are performed by human actors, the inquiry into the question of liability begins directly at the corporation, analyzing the link between the performance of corporate systems and the propriety of its processes on the one hand, and the commission of the offense in question on the other.” Id. (internal quotation marks omitted). c.



Plaintiff Must Prove Discrimination Was “A Motivating Factor” In Order to Prove Causation



Fairview takes pains to emphasize that Section 1557 also requires proof of causation – that is, proof that the plaintiff experienced a material disadvantage in
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care because of his or her protected characteristic. (Fairview Mem. at 18-19.) Rumble agrees. Looking at the totality of the circumstances affecting the individual’s care, the question is whether the protected characteristic was “a motivating factor.” See Tsuruta v. Augustana Univ., No. 4:15-CV-04150-KES, 2015 U.S. Dist. LEXIS 136796, at *9 (D.S.D. Oct. 7, 2015) (applying “motivating factor” standard for causation to Title IX claims); Doe v. Columbia Univ., 831 F.3d 46, 53 (2d Cir. 2016) (same); see also 42 U.S.C. § 2000e-2(m) (describing “a motivating factor” standard for Title VII claims). Plaintiffs may use any type of evidence, direct or indirect, to prove “motivating factor” causation. Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003). Typically, plaintiffs follow the method first laid out in McDonnell Douglas Corp. v. Green, 411 U.S. 792, (1973). Plaintiffs must prove a prima facie case: for Section 1557, that the plaintiff is a member of a class protected under the statute and has been subjected to an adverse action or actions amounting to a material disadvantage in healthcare. Defendant has an opportunity to produce evidence of a legitimate nondiscriminatory motive for the adverse actions. Plaintiff then bears the ultimate burden of persuasion that his or her protected characteristic was at least a motivating factor in the adverse action or actions, even if the defendant’s proffered nondiscriminatory motive also played a role. See Antonich v. United States Bank Nat’l Ass’n, No. 14-CV-710 (SRN/HB), 2015 U.S. Dist. LEXIS 106565, at *19 (D. Minn. Aug. 13, 2015); Tyler v. Univ. of Ark. Bd. of Trs., 628 F.3d 980, 988 (8th Cir. 2011).
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d.



Comparator Evidence Should Be Understood As Merely “One Type of Evidence from Which an Inference of Discrimination May Be Drawn”



Both Defendants argue that Section 1557 plaintiffs cannot make this showing without evidence of a “comparator.” (Fairview Mem. at 25-27; EPPA Mem. at 19-20.) Fairview scoffs that “Rumble did not even ask for any comparator information in discovery.” (Fairview Mem. at 27 (emphasis in original).) And this is true, to the extent that “comparator” is defined as narrowly as Fairview would have it: it is true that Jakob did not ask Fairview to search its records for evidence regarding the medical care offered to an 18-year-old patient with his exact, complex medical diagnosis and his exact medical state, who was treated by the same doctors and nurses as he was, but who was cisgender rather than transgender. This “comparator” argument is misplaced, on multiple grounds. For one, it ignores the relevance of evidence of expressly discriminatory policies, like those that forced Jakob to wear an “F” wristband. For direct forms of discrimination, the notion of a comparator is a non sequitur. It also ignores the large body of cases permitting plaintiffs to prove causation without a narrowly-defined comparator. See, e.g., Plaetzer v. Borton Auto., Inc., No. 02-3089 (JRT/JSM), 2004 U.S. Dist. LEXIS 19095 at *16 n.3 (D. Minn. Aug. 13, 2004) (plaintiff alleging sex stereotyping need not provide evidence of a comparator to create inference of discrimination); Stern v. Cintas Corp., 319 F. Supp. 2d 841, 853, 862-65 (N.D. Ill. 2004) (same); Lust v. Sealy, Inc., 383 F.3d 580, 583 (7th Cir. 2004) (same). As the Second Circuit has emphasized, comparator evidence is only one type of evidence from which an inference of discrimination may be drawn and is “not
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necessary to establish a violation.” Back v. Hastings on Hudson Union Free Sch. Dist., 365 F.3d 107, 122 (2d Cir. 2004). 13 And the notion of a comparator requirement is especially misplaced in a healthcare setting. Fairview might never have seen a patient just like Jakob (but cisgender); it may never see a patient exactly like Jakob again. But it is still possible to draw an inference of causation from the fact of his transgender status combined with the hostile, inappropriate care he was offered. See Pierce v. President and Fellows of Harvard College, 994 F. Supp. 2d 157, 163 (D. Mass. 2014) (holding that “a record of…unprofessional behavior directed at a plaintiff may constitute evidence of discriminatory intent”). e.



Plaintiff Must Be Able to Submit Evidence of Stereotyping and Implicit Bias as Possible Sources of Discrimination



Fairview casts Mr. Rumble’s submission of evidence regarding the risks of gender stereotyping and bias as a weak attempt to overcome his supposed deficiency in submitting comparator evidence. (Fairview Mem. at 27 n.25.) This is wrong on two grounds. First, as noted, there is no requirement that Mr. Rumble prove causation using comparator evidence. Second, it is mistaken to think of evidence regarding subtle sources of discrimination as less valuable or central to the purposes of Section 1557. As Mr. Rumble noted on the motions to dismiss, civil rights cases have long recognized the importance of stereotyping and bias evidence, following the doctrine established in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). See, e,g., Hazen Paper Co. v. Biggins, 507 U.S. 604, 610



This Court already clearly rejected Defendants’ comparator arguments and agreed instead with decisions like Back. See Rumble, 2015 U.S. Dist. LEXIS 31591, at *40. 13
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(1993) (barring decisions on "basis of inaccurate and stigmatizing stereotypes"); Thomas v. Eastman Kodak Co., 183 F.3d 38, 58-60 (1st Cir. 1999) (noting that “unthinking stereotypes or bias" can be sources of discrimination); Lipchitz v. Raytheon Co., 434 Mass. 493, n.16 (2001) (noting that stereotypical thinking, “whether conscious or unconscious,” can lead to actionable discrimination) ; Bolmer v. Olivieira, 570 F. Supp. 2d 301, 318-19 (D. Conn. 2008) (noting that civil rights law is meant to address unequal treatment resulting from stereotypes and stigma); Kimble v. Wisconsin Dept. of Workforce Dev., 690 F. Supp. 2d 765, 768 (E.D. Wisc. 2010) (wrongful discrimination can flow from actor’s “stereotypical attitudes of which he or she was partially or entirely unaware”); Samaha v. Washington State Dept. of Transportation, No. CV-10-175-RMP, 2012 U.S. Dist. LEXIS 190352, at *9 (finding evidence regarding “implicit bias and stereotypes” relevant to the issue of intentional discrimination). Such evidence can pertain not only to individual actor’s states of mind, but also to questions about the atmosphere, culture, and norms of the organization. Santiago-Ramos v. Centennial P.R. Wireless Corp., 217 F.3d 46, 55 (1st Cir. 2000). In a recent Title VII decision, the First Circuit emphasized once again the importance of evidence related to “stereotyping, cognitive bias, and certain other ‘more subtle cognitive phenomena which can skew perception and judgments.’" Burns v. Johnson, 2016 WL 3675157, 7 (1st Cir. July 11, 2016) (Lynch, J.) (quoting Thomas, 183 F.3d at 61). The same must be true for Section 1557— it can only accomplish its purpose if plaintiffs are permitted to bring all relevant evidence to bear, including evidence of the ways stereotyping, cognitive bias, and other more
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subtle cognitive phenomena can lead to materially worse medical care for patients like Jakob Rumble. B.



Rumble’s Section 1557 Claims Raise Genuine Issues for Trial.



The facts laid out above, interpreted within this this legal framework, clearly raise genuine issues for trial. 1.



A Reasonable Jury Could Conclude that EPPA Violated Section 1557.



EPPA’s description of what it characterizes as “undisputed facts” (EPPA Mem. at 2-13) ignores critically different perspectives on what happened in the ED at Fairview. Jakob has presented evidence that he was wrongly forced to wear a “female” wristband, that he was treated rudely by the intake staff, that his pain was not managed well, that the nursing staff was avoidant, and, most traumatically, that Dr. Steinman was hostile to him and continued to touch his genitals, painfully, after he begged him to stop. Later, he received a bill informing him, falsely, that the care would not be covered because the diagnosis was somehow inconsistent with his gender. These facts are more than adequate to raise genuine issues of fact as to all the elements of Jakob’s Section 1557 claim, including “material disadvantage” and causation. Both the expert witness testimony and the testimony of EPPA’s Rule 30(b)(6) witness further supports Jakob’s claim that his transgender status was a motivating factor in the materially worse care he received. Dr. Rock, the Rule 30(b)(6) witness and the emergency department medical director, testified that “Labial inflammation obviously will not work [as a diagnosis] for a male



patient.” (Ex.43 at 253:21-24.) This is the sort of fundamental misunderstanding 52
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that can lead both to direct discrimination (forcing transgender men to wear “F” armbands while denying coverage for labial inflammation) and to the type of behaviors for which EPPA bears respondeat superior liability (hostility, poor care, failure to respect the revoking of consent). Dr. Rock’s testimony also betrays a fundamental misunderstanding of the role of training in reducing the risk of discrimination. Conversely, the expert testimony demonstrates both how the discrimination Jakob experienced at Fairview’s ED might have occurred, and what EPPA could have done to prevent it from happening. 2.



A Reasonable Jury Could Conclude that Fairview Violated Section 1557.



The analysis of Jakob’s claim’s against Fairview follows the same analysis, since Fairview is also bears responsibility for everything that happens in its ED. Additionally, Fairview is responsible for the poor care and avoidant behavior of its inpatient nurses, the inappropriate “Ob-Gyn” marking on Jakob’s whiteboard, the delays in Jakob’s diagnosis and treatment, and the inappropriate behavior of Dr. Obaid. As with EPPA, proof of discrimination for a Section 1557 claim need not, and should not, focus on any particular “rogue actor” (whether it would be ED staff, Dr. Steinman, Dr. Obaid, the nurses, or even Dr. Rock, all of whose actions contributed to the harm Jakob suffered). Rather, the focus of Jakob’s claim is on the totality of Jakob’s experiences and the failures of EPPA and Fairview as organizations. Jakob submits that under the summary judgment standard, he ought to be able to proceed against both at trial. If permitted to do so, he will seek to hold both organizations accountable and will seek nonmonetary relief
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designed to move both organizations towards greater accountability to any patient seeking nondiscriminatory care. C.



The MHRA Also Requires Providers to Offer Nondiscriminatory Access to Care



Compared to Section 1557, the MHRA is venerable. The statute has barred discrimination on the basis of gender identity or expression since 1993. See Minn. Stat. § 363A.08, subd. 2 (listing protected categories, including sexual orientation, which it defines – reflecting the usage of the time – to include what we now refer to as gender identity or expression, that is, “having or being perceived as having a self-image or identity not traditionally associated with one’s biological maleness or femaleness”). The statute’s public accommodations provision extends these protections to healthcare: “It is an unfair discriminatory practice . . . to deny any person the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of a place of public accommodation because of . . . sexual orientation, or sex….” Minn. Stat. § 363A.11. Thus, like Section 1557, the MHRA requires providers to offer transgender individuals nondiscriminatory access to care. 1.



Like Section 1557, the MHRA Public Accommodation Provision is Subject to a Singular Standard Regardless of Plaintiff’s Protected Class Status



Defendants and MDLA focus much of their argument expressing concern about the possibility of a single legal standard applying to Section 1557. But no such issue arises for the MHRA: it clearly applies a singular standard to all of the classes protected under MHRA. Since, as laid out above, Section 1557 should also 54
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be read to apply a singular standard, and since the factual and policy issues raised by both statutes are essentially the same, it is reasonable to anticipate a great deal of overlap in the doctrines. Indeed, if the Court adopts a framework like that laid out above for Section 1557, Mr. Rumble’s federal and state claims can be evaluated in parallel. 2.



The MHRA is Violated Where Plaintiffs Experience a Material Disadvantage Because of Their Protected Class Status



"The MHRA requires the plaintiff to show: (1) membership in a protected class; (2) denial of services or accommodations; and (3) that the denial occurred because of the plaintiff's membership in the protected class." Childs v. Extended Stay of Am. Hotels, No. 10-cv-3781 (SRN/JJK), 2012 U.S. Dist. LEXIS 80896, 2012 WL 2126845, at *5 (D. Minn. June 12, 2012). If plaintiffs under the MHRA had to prove a complete “denial of services or accommodations,” the statute would offer far narrower protections than Section 1557. But this interpretation would conflict with the language of the statute, which requires “full and equal enjoyment.” Minn. Stat. § 363A.11, subd. 1(a)(1). MHRA case law demonstrates that an adverse action under the MHRA is in fact equivalent to one under Section 1557: both statutes require a showing of “material disadvantage.” See Bahr v. Capella Univ., 788 N.W.2d 76, 83 (Minn. 2010) (holding that an actionable MHRA claim must include "some tangible change in . . . conditions," or some "material . . . disadvantage").
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D.



Rumble’s MHRA Claims Raise Genuine Issues for Trial.



Since the legal standards for the two statutes are the same, the argument in Part IV.B supra regarding Mr. Rumble’s Section 1557 claims carries over entirely: both Mr. Rumble’s Section 1557 claims and his MHRA claims raise genuine issues for trial. None of the MHRA-specific arguments asserted by Defendants undercuts this conclusion. 1.



A Reasonable Jury Could Conclude that EPPA Violated the MHRA.



EPPA makes two MHRA-specific arguments. First, it argues that there is no evidence of “material disadvantage” because Jakob was merely “unhappy.” (EPPA Mem. at 29.) Second, it reiterates its argument regarding the need for comparator evidence. (Id.) Neither argument is persuasive. The first, once again, simply ignores the evidence on the record supporting Jakob’s allegations of significant distress and harm. The second ignores the law (laid out in Part IV.A.2 supra) and this Court’s earlier holding: “comparator evidence is only one of several ways that a plaintiff may prove a claim of discrimination at trial.” Rumble, 2015 U.S. Dist. LEXIS 31591, at *40. 2.



A Reasonable Jury Could Conclude that Fairview Violated the MHRA.



Fairview makes the same two MHRA-specific arguments as EPPA (Fairview Mem. at 30), and its arguments are unavailing for the same reasons. It also attempts to rely on two cases, Porter v. Children’s Health-Care Minneapolis, 1999 Minn. App. LEXIS 152, at *11-15 (Minn. App. Feb. 16, 1999), and Nash v. JBPM. Inc., Civil No. 09-1437 (RHK/RLE), 2010 U.S. Dist. LEXIS 57017 (D. Minn.
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June 9, 2010), for the proposition that Jakob “has no evidence to connect his complaints to his transgender status. (Fairview Mem. at 30.) Since the Court previously dismissed the same arguments under Porter and Nash, Rumble, 2015 U.S. Dist. LEXIS 31591, at *56, 61, those arguments are equally unavailing. V. CONCLUSION Fairview and EPPA seek summary judgment in their favor on all claims. Their arguments, however, are unpersuasive: they misstate the applicable law under both Section 1557 and the MHRA and ignore critical aspects of the factual record. Because a reasonable jury could return a verdict for Jakob on each of his claims, this Court should deny Fairview and EPPA’s motions.



Dated: December 22, 2016



Respectfully submitted, ROBINS KAPLAN LLP By: /s/Katherine S. Barrett Wiik Katherine S. Barrett Wiik, #351155 Lindsey W. Lee, #397739 800 LaSalle Avenue, Suite 2800 Minneapolis, MN 55402-2015 Phone: (612) 349-8500 Fax: (612) 339-4181 [email protected] [email protected] GENDER JUSTICE By: /s/Jill Gaulding Jill R. Gaulding, #388751 Lisa C. Stratton, #236858 Christy L. Hall, #392627 550 Rice Street 57
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St. Paul, MN 55103 Phone: (651) 789-2090 Fax: (651) 789-2093 [email protected] [email protected] [email protected] Attorneys for Plaintiff Jakob Tiarnan Rumble 87178159.3



58



























[image: MOL in Opp M Dismiss Lack of IPJD.pdf]
MOL in Opp M Dismiss Lack of IPJD.pdf












[image: Loftness v Twiestmeyer MOL in Opp M Strike Def Dam Expt.pdf ...]
Loftness v Twiestmeyer MOL in Opp M Strike Def Dam Expt.pdf ...












[image: P MOL in Opp iQor Mot Decertify.pdf]
P MOL in Opp iQor Mot Decertify.pdf












[image: Bloomberg - MOL in Opp to PI - FILED.PDF]
Bloomberg - MOL in Opp to PI - FILED.PDF












[image: Macalester MOL in Supp M Compel Vang Deposition.pdf]
Macalester MOL in Supp M Compel Vang Deposition.pdf












[image: Homestar v Safeguard MOL in Supp M Vacate.pdf]
Homestar v Safeguard MOL in Supp M Vacate.pdf












[image: CH Robinson Mem in Opp M Sanctions.pdf]
CH Robinson Mem in Opp M Sanctions.pdf












[image: Edina High School Young Conservatives v Edina HS MOL in Supp M ...]
Edina High School Young Conservatives v Edina HS MOL in Supp M ...












[image: Tapfury MOL in Supp MDismiss.pdf]
Tapfury MOL in Supp MDismiss.pdf












[image: Loftness v Twiestmeyer MOL in Supp M Exclude D Expert.pdf  ...]
Loftness v Twiestmeyer MOL in Supp M Exclude D Expert.pdf ...












[image: Exergy MOL in Supp P SJ.pdf]
Exergy MOL in Supp P SJ.pdf












[image: Chippewa Valley Bean MOL in Supp Motion to Dismiss.pdf  ...]
Chippewa Valley Bean MOL in Supp Motion to Dismiss.pdf ...












[image: Rumble in the jungle writing page.pdf]
Rumble in the jungle writing page.pdf












[image: OPP Extended Report.pdf]
OPP Extended Report.pdf












[image: Redwood Tox Mem in Opp Mot TRO.pdf]
Redwood Tox Mem in Opp Mot TRO.pdf












[image: USA Mem in Opp 5th 3d Mot Compel.pdf]
USA Mem in Opp 5th 3d Mot Compel.pdf












[image: Rumble roses xx]
Rumble roses xx












[image: Fanahytten Opp 2017, Resultatliste.pdf]
Fanahytten Opp 2017, Resultatliste.pdf












[image: 37 Chechi Mol 3.pdf]
37 Chechi Mol 3.pdf












[image: MOL v CB Freight.pdf]
MOL v CB Freight.pdf












[image: 36 Chechi Mol 2.pdf]
36 Chechi Mol 2.pdf












[image: 37 Chechi Mol 3.pdf]
37 Chechi Mol 3.pdf















Rumble MOL in Opp M SJ.pdf






CASE 0:14-cv-02037-SRN-FLN Document 177 Filed 12/22/16 Page 3 of 67. Page 3 of 67. Rumble MOL in Opp M SJ.pdf. Rumble MOL in Opp M SJ.pdf. Open. 






 Download PDF 



















 334KB Sizes
 9 Downloads
 417 Views








 Report























Recommend Documents







[image: alt]





MOL in Opp M Dismiss Lack of IPJD.pdf 

Page 1 of 23. REDACTED. UNITED STATES DISTRICT COURT. DISTRICT OF MINNESOTA. Blu Dot Design & Manufacturing, Inc.,. Plaintiff,. Court File No. 17-cv-03208-PJS-KMM. v. Stitch Industries, Inc. d/b/a Joybird. Furniture,. Defendant. MEMORANDUM IN OPPOSIT














[image: alt]





Loftness v Twiestmeyer MOL in Opp M Strike Def Dam Expt.pdf ... 

App.) review denied (Minn. 1987) (affirming jury verdict applying reasonable. royalty measure of damages in a breach of a nondisclosure agreement case).














[image: alt]





P MOL in Opp iQor Mot Decertify.pdf 

Whoops! There was a problem loading this page. Retrying... P MOL in Opp iQor Mot Decertify.pdf. P MOL in Opp iQor Mot Decertify.pdf. Open. Extract. Open with.














[image: alt]





Bloomberg - MOL in Opp to PI - FILED.PDF 

May 1, 2017 - Defendants Have a Legitimate, Non-Retaliatory Business Reason for .... in Opp to PI - FILED.PDF. Bloomberg - MOL in Opp to PI - FILED.PDF.














[image: alt]





Macalester MOL in Supp M Compel Vang Deposition.pdf 

Desember 2014. Page 3 of 11. Macalester MOL in Supp M Compel Vang Deposition.pdf. Macalester MOL in Supp M Compel Vang Deposition.pdf. Open. Extract.














[image: alt]





Homestar v Safeguard MOL in Supp M Vacate.pdf 

Page 1 of 18. 1. UNITED STATES DISTRICT COURT. DISTRICT OF MINNESOTA. Court File No. 14-CV-4531 (SRN-SER). HomeStar Property Solutions, LLC,. Plaintiff,. MEMORANDUM OF LAW. vs. IN SUPPORT OF. PLAINTIFF'S MOTION TO. VACATE DISMISSAL,. Safeguard Proper














[image: alt]





CH Robinson Mem in Opp M Sanctions.pdf 

CH Robinson Mem in Opp M Sanctions.pdf. CH Robinson Mem in Opp M Sanctions.pdf. Open. Extract. Open with. Sign In. Main menu.














[image: alt]





Edina High School Young Conservatives v Edina HS MOL in Supp M ... 

Whoops! There was a problem previewing this document. Retrying... Download. Connect more apps... Try one of the apps below to open or edit this item. Edina High School Young Conservatives v Edina HS MOL in Supp M Dismiss.pdf. Edina High School Young 














[image: alt]





Tapfury MOL in Supp MDismiss.pdf 

There was a problem previewing this document. Retrying... Download. Connect more apps... Try one of the apps below to open or edit this item. Tapfury MOL in ...














[image: alt]





Loftness v Twiestmeyer MOL in Supp M Exclude D Expert.pdf ... 

Loftness v Twiestmeyer MOL in Supp M Exclude D Expert.pdf. Loftness v Twiestmeyer MOL in Supp M Exclude D Expert.pdf. Open. Extract. Open with. Sign In.














[image: alt]





Exergy MOL in Supp P SJ.pdf 

There was a problem previewing this document. Retrying... Download. Connect more apps... Try one of the apps below to open or edit this item. Exergy MOL in ...














[image: alt]





Chippewa Valley Bean MOL in Supp Motion to Dismiss.pdf ... 

Hubbard Prairie Bean Company, currently pending in the United States District Court for the. Western District of Wisconsin, case number 3:14-cv-00030-slc. Under the â€œfirst-filed rule,â€� the court â€œinitially seized of a controversyâ€� generally â














[image: alt]





Rumble in the jungle writing page.pdf 

Rumble in the jungle writing page.pdf. Rumble in the jungle writing page.pdf. Open. Extract. Open with. Sign In. Main menu. Displaying Rumble in the jungle ...














[image: alt]





OPP Extended Report.pdf 

Mar 27, 2013 - job performance is attributable to personality differences. Moreover, a person's potential for burnout, their. trainability and subsequent job ...














[image: alt]





Redwood Tox Mem in Opp Mot TRO.pdf 

Page 1 of 26. Page 1 of 26. Page 2 of 26. Page 2 of 26. Page 3 of 26. Page 3 of 26. Redwood Tox Mem in Opp Mot TRO.pdf. Redwood Tox Mem in Opp Mot ...














[image: alt]





USA Mem in Opp 5th 3d Mot Compel.pdf 

CASE 0:16-cv-00556-JRT-HB Document 94 Filed 09/11/17 Page 3 of 19. Page 3 of 19. USA Mem in Opp 5th 3d Mot Compel.pdf. USA Mem in Opp 5th 3d Mot ...














[image: alt]





Rumble roses xx 

Rumbleroses xx.The Second Best Exotic Marigold Hotel 2015 1080p BRRip x264 DTS- JYK.Toy StoryThat Time Forgot french.Yaamirukka Bayamey 720p. ... Game ofthrones music pdf.545356169.Thefrenzexperiment.I wanna hold your hand the beatles.Daughter Swap R














[image: alt]





Fanahytten Opp 2017, Resultatliste.pdf 

10 334 100 595 834 44 GRIMSTAD Peter Bergen CK 0:21:30 0:04:31 ... 3 371 100 199 662 20 DALE Christer Nygård Nordhordland SK 0:15:11 0:01:19.














[image: alt]





37 Chechi Mol 3.pdf 

"Mpw.' "hcqtÃƒSm?' "hcmw.' "AXpt]mse \o IeymWw Ign Ìˆmepw FÃ¢Sp Ì„v hcWw. hÃªtam?' Page 3 of 16. 37 Chechi Mol 3.pdf. 37 Chechi Mol 3.pdf. Open. Extract.














[image: alt]





MOL v CB Freight.pdf 

MITSUI O.S.K. LINES, LTD.,. Plaintiff,. v. CB FREIGHT INTERNATIONAL, INC.,. Defendant. Case No. 4:16-cv-05002-KAW. REPORT AND RECOMMENDATION.














[image: alt]





36 Chechi Mol 2.pdf 

AXnÃ« ImcWsa Ì�msWÂ¶v Adnbmtam?' "F Ì�m?' "\o XsÂ¶... AÃ¬ \o HÃ¬adnbm Ì„ ]oÂ¡ncns ÌˆÂ¡\mbnÃªÃ¬... Ct Ì§m \o hfÃ€Ã¬hfÃ€Â¶v. tN ÌˆntbÂ¡mÃ„ AdnhpÃ… HÃª t]mÂ¡ncns ÌˆÂ¡\mbn...' "FSn...'.














[image: alt]





37 Chechi Mol 3.pdf 

Page 1. Whoops! There was a problem loading more pages. Retrying... 37 Chechi Mol 3.pdf. 37 Chechi Mol 3.pdf. Open. Extract. Open with. Sign In. Main menu.


























×
Report Rumble MOL in Opp M SJ.pdf





Your name




Email




Reason
-Select Reason-
Pornographic
Defamatory
Illegal/Unlawful
Spam
Other Terms Of Service Violation
File a copyright complaint





Description















Close
Save changes















×
Sign In






Email




Password







 Remember Password 
Forgot Password?




Sign In



















Information

	About Us
	Privacy Policy
	Terms and Service
	Copyright
	Contact Us





Follow us

	

 Facebook


	

 Twitter


	

 Google Plus







Newsletter























Copyright © 2024 P.PDFKUL.COM. All rights reserved.
















