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Abstract Federal agencies use the specific, structured negotiated rulemaking (reg-neg) process to involve stakeholders in the development of regulation that affects them. This paper explores the use of that process at Golden Gate National Recreation Area (GGNRA), an urban national park in the San Francisco Bay Area, CA. Here, the Park Service is attempting to utilize negotiated rulemaking to address a contested and conflicted management situation surrounding off-leash dog walking. My project aims to better understand the dynamics – personal, contextual, and structural – that are present within the negotiated rulemaking process at GGNRA, and the relationships between those dynamics and the outcomes of the process. The methodology employed is an in-process, enhanced case study that draws significantly on qualitative interviews with stakeholders and GGNRA staff, as well as direct observations of the process. My analytical framework focuses on social capital, collaborative learning, and legitimacy. Despite a few positive highlights, the reg-neg process at GGNRA has resulted in minimal progress on the factors – relationships and learning specifically – that could create the foundation for a policy recommendation that is considered more legitimate than what the Park Service would adopt on its own.
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I. Introduction Negotiated rulemaking is a policy-making process through which federal agencies involve stakeholders in the drafting of a proposed rule under which they may be affected. The agency convenes a consensus-based, facilitated advisory committee of stakeholders that is to engage in interest-based negotiations concerning the issues relevant to a new regulation. Less than one-percent of the total federal rules promulgated in a given year currently go through such a process (Coglianese, 1997, 1276). However its use is growing as the United States Congress has endorsed the process. Negotiated rulemaking, as a unique policy-making process, draws on a fundamental American value: democratic governance. This esoteric process is clearly motivated by a desire for participatory and deliberative decisionmaking. Furthermore, this desire is reinforced by the waning legitimacy of government decisions and the subsequent need for public involvement in federal agency decisionmaking processes. In response, negotiated rulemaking works to reconceptualize government decision-making in terms of openness, collaboration, and community involvement Moreover, as particularly relevant to the complex arena of environmental policymaking, negotiated rulemaking is also billed as a conflict resolution mechanism. Conflicts over the environment, natural resources, and public lands are becoming increasingly common given the reality of scarce resources (McKinney & Harmon, 2004, p. 13). Federal agencies are often at the center of such disputes, which is the case with the National Park Service (NPS) at Golden Gate National Recreation Area (GGNRA), San Francisco, CA. The NPS has a unique mandate in that it is required to both conserve natural areas and provide for the recreation and enjoyment of those areas. This is a



Negotiated Rulemaking 7 difficult balancing act and inevitably breeds conflict at the intersection of human wants and environmental needs. This is the case at GGNRA where stakeholders are discussion dog management, specifically prospects and policies for off-leash dog walking in the park. Negotiated rulemaking is thus an exciting prospect if it can indeed resolve these environmental conflicts and create “better” policy. To effectively and efficiently use negotiated rulemaking, however, one must first better understand how this particular process might or might not lead to these positive outcomes.



II. Research Question The goal of my study is to identify and understand the factors that influence the outcomes of the negotiated rulemaking process at Golden Gate National Recreation Area. I focus on individual, contextual, and structural factors and how they influence two key outcomes of the process: the proposed rule and the nature of relationships among stakeholders. In pursuit of this general research aim, I consider four key sub-questions: (1) How does the structure of the negotiated rulemaking process affect the behavior of the participants? (2) How do the participants understand the negotiated rulemaking process and their role in that process? (3) What is the role of social capital in the negotiations? and (4) What is the role of learning in the negotiations?



III. Literature Review A. Negotiated Rulemaking as a Policy Process Congress initially passed the Negotiated Rulemaking Act in 1990 and went on to permanently reauthorize it in 1996. This act gives federal agencies the discretion to use



Negotiated Rulemaking 8 negotiated rulemaking (regulatory negotiation, or reg-neg), outlining the process and criteria for establishing a negotiated rulemaking committee (Coglianese, 1997, p. 12667). Negotiated rulemaking is appropriately placed in the general framework of federal agency rulemaking, as chiefly governed by the Administrative Procedure Act (APA). In accordance with the conventional procedure to promulgate a rule under this act, agencies start by gathering information from various sources, they issue a proposed rule, they have a notice-and-comment period, and then issue their final rule (Harter, 1982; Ryan, 1995). The regulatory negotiation procedure is an innovative addendum to the traditional, typically adversarial, rulemaking process. It is designed to counteract the perceived illegitimacy of agency decisions. Through negotiated rulemaking, the agency brings the stakeholders, representatives of those parties with a significant interest in the rule, into a formal, facilitated face-to-face negotiation. This is a consensus-based procedure that seeks agreement on the text for a proposed rule. If consensus is reached, the agency is expected to use the committee’s rule as the basis for the proposed rule, which is then still subject to the conventional rulemaking procedure. As such, negotiated rulemaking is supplemental; it frontloads discussion and conflict over the issues and seeks to draft a proposed rule that is mutually acceptable to all the stakeholders (Harter, 1982; Susskind & McMahon, 1985; Ryan, 1995; Coglianese, 1997).



B. Theory Underlying Negotiated Rulemaking A good deal of theoretical work exists which outlines the reg-neg process and makes claims about its expected outcomes. These claims are quite diverse; looking at the same



Negotiated Rulemaking 9 process, some authors see a wide array of positive outcomes while others foresee negative consequences. In his original paper, Harter (1982) posited that a number of potential benefits would flow from negotiate rulemaking: (1) the process will be less expensive by reducing the need to engage in defensive research, (2) it will enable parties to focus squarely on their respective interests, (3) stakeholders will not need to advocate and maintain extreme positions, (4) it will emphasize practical and empirical concerns over theoretical predictions thereby reducing time and cost, and (5) the rule will gain added legitimacy if endorsed by all parties. Moreover, Harter believed that this collaborative process creates the arena where parties can identify the issues involved, scale their respective importance, trade positions, and work out novel approaches to maximize their overall interests. Coming from a conflict theory perspective, Isenhart & Spangle (2000) argued that integrative negotiation is a constructive, problem-solving process. They saw conflict as a joint-venture, an opportunity for mutual gain. A process based on integrative negotiation can thus create an environment where individuals are less likely to retaliate and fuel conflict spirals. The focus on sharing information can help disputants develop trust, enabling them to create new possibilities and discover trade-offs for mutual gain. Langbein & Kerwin (2000) also had positive theoretical conclusions regarding negotiated rulemaking, saying the process is conducive to improving net social benefits. In negotiated rulemaking, each interest is a repeated N-person set of mutual relations; the negotiated rulemaking process works to introduces all these different interests to each other. The face-to-face nature of discussions can reduce transaction costs by making it



Negotiated Rulemaking 10 easier to assess trustworthiness and by lowering decision costs of reaching agreement. Also, due to informational asymmetries, the rule that emerges through direct negotiations should be a more accurate representation of net benefits than one written by the agency. In short, the negotiated rulemaking process can foster a core relationship of trust, reputation, and reciprocity central to improving net social benefits. Funk (1987), on the other hand, had a less optimistic view on the potential outcomes of negotiated rulemaking. He argued that the nature of the process has a tendency to obscure, if not pervert, the public interest to the benefit of private interests. The process works to substitute private agreement for public determinations made according to legal norms and accordingly will not ensure rational or lawful decisions. The negotiation will also shift concern away from broader values and unto specific interests. Coglianese (1997) also shared a pessimistic view of negotiated rulemaking. He argued that the process creates new opportunities for conflict thereby making the consensus fragile and uncertain. Since the proposed rule must go through the traditional notice and comment procedure, the final rule may differ from the consensus, prompting conflict. Parties may also contest the membership of the committee. Coglianese went on to posit, contrary to Harter, that the give-and-take mentality of the rulemaking gives stakeholders an incentive to contest even minor issues. Finally, he contended that the purported benefits of better information, shared learning, and community do not depend on consensus.



Negotiated Rulemaking 11 C. The Performance of Negotiated Rulemaking Beyond the informed speculation of the theoretical literature, a few authors have undertaken empirical studies of negotiated rulemaking. However, a few authors have taken issue with the level and nature of research conducted on negotiated rulemaking up through the late 1990s. O’Leary (1995) reviewed the environmental mediation literature, but concluded, “There is little rigorous empirical evidence to back up much of the claims just presented,” saying evidence is based on atheoretical case studies, the experiences of mediators, and conceptual thinking (p. 32). Coglianese (1997) echoed these sentiments by pointing out that the negotiated rulemaking literature has long lacked systematic evidence showing it yields superior results over conventional rulemaking (p. 1258-9). Nonetheless, some studies do employ more rigorous methods; they tend to test the proposed benefits of negotiated rulemaking by looking at the outcomes of the process. Susskind & McMahon (1985) conducted the first of these studies. They looked at two EPA demonstrations and frame their comments around the criteria for successful regulatory negotiations. They found that individual negotiating skills altered traditional power relations, facilitation appeared to impose some constraints on the exercise of unequal power, and coalition formation was key to the outcome. Susskind and Machon concluded with a fairly lofty proposition: “In some respects, negotiated rulemaking efforts cannot fail” (p. 730). They said that the process will narrow the issues under dispute by clarifying conflicts, prompting data sharing, and allowing differences to be aired in a productive way regardless of consensus. Ryan (1995) too found generally positive outcomes in her study of the experience of the U.S. Environmental Protection Agency (EPA) with negotiated rulemaking. The



Negotiated Rulemaking 12 agency has had early implementation and compliance with the proposed rules, the environmental benefits of certain specific pollution reduction goals were achieved on schedule and sometimes earlier, and participants felt they improved communication with various interest groups (p. 213-14). Coglianese (1997) conducted an empirical analysis of the 35 negotiated rulemakings yielding final rules at the time of his writing and found unfavorable results. This study differs from the last two because Coglianese based his evaluation almost solely on the measures of reduced rulemaking time and lower litigation rates, which he considers to be the primary proposed benefits of negotiated rulemaking. He found that reg-neg compresses staff time at the beginning of the process and still takes as long as traditional rulemakings, thus it does not save time. Also, he found that it has yet to show any demonstrable success in reducing litigation. As such, Coglianese concluded that negotiated rulemaking was an “oversold solution to an overstated problem” (1321). Langbein & Kerwin (2000) conducted one of the more rigorous studies of negotiated rulemaking by using identical, structured interviews with open-ended responses, coding those responses, and then systematically analyzing their data. The analysis of their work is summarized and expanded in Freeman & Langbein (2000). In the study, the researchers interviewed participants involved in eight negotiated rulemakings and six conventional rulemakings at the EPA seeking to test the various theoretical claims of the process. Their evaluation was generally positive: (1) the regneg participants were more satisfied with the process, (2) the reg-negs were associated with more learning, (3) conventional rulemakings had broader representation but this was not a focal point of dissatisfaction, (4) there was little difference in litigation rates, (5)



Negotiated Rulemaking 13 reg-neg participants had a clearer understanding of the issues that were decided, and (6) they were more likely to believe that others would comply with the rule. Overall, Langbein & Kerwin found that participants in reg-negs are more satisfied with the whole process, mostly because they believed they got a better rule but partly because some aspects of the process worked well.



D. Process Perspectives: Social Capital and Learning Having reviewed the literature on the theory and performance of negotiated rulemaking one notices a clear focus on the theory and potential outcomes, leaving somewhat of a black box in the middle. Aside from Langbein and Kerwin (2000) and Freeman & Langbein (2000), most authors either describe the outcomes of a particular case or study the outcomes across cases. This is important, but a more focused study delving into the process, what actually happens among stakeholders during their interactions, could help shed light on exactly how individuals behave within the reg-neg structure and what particular factors contribute to the outcome of the negotiations. Social Capital and collaborative learning together create a lens through which to better analyze the in-process interactions of negotiated rulemaking. Linking these two concepts can aid in understanding how negotiated rulemaking, as a unique policy process, structures an interaction that can lead to positive social benefits. One strand of inquiry that is noticeably lacking in the study of negotiated rulemaking is the idea of social capital. Lin (2001) bridged the work of Pierre Bourdieu, James Coleman, and Robert Putnam to develop a clearer idea of what social capital is and how it can work to enhance cooperative outcomes. In Lin’s theory, social capital consists



Negotiated Rulemaking 14 of resources embedded in social relations and social structure, which can be accessed or mobilized in purposive actions. Lin distinguished social capital, a relational asset, from collective assets like culture, norms, or trust. He did, however, say that these collective assets can promote relations and networks, thereby enhancing the utility of embedded resources. He pointed out four ways in which resources embedded in social networks can enhance outcomes of actions: information, influence, social credentials, and reinforcement. Lastly, Lin noted the importance of sentiment, which is the basis of a personal interaction, in creating social resources. Thus, the more individuals interact the more likely they are to share sentiment, and therefore the more likely they are to engage in collective activity (1-54). Furthermore, Daniels & Walker (2001) championed a collaborative learning perspective to understand how bringing individuals together can improve environmental policy outcomes. They start with the premise that satisfaction with policy processes stems not only from the outcome, but also from the procedures that produced that outcome. As such, they echo Harter by pointing to the importance of the perceived fairness and social legitimacy of a decision. They went on to argue that creating opportunities for working through – a process where individuals with differing viewpoints join together in an environment that nurtures inquiry and self-examination, raises doubts, and explores alternatives - is fundamental to achieving social legitimacy of any decision or recommendation. This type of collaboration is a useful means for crafting public policy because if offers rich opportunities for deliberative political discourse. Through such discourse, individual knowledge and values are combined into a larger understanding of the situation. In short,



Negotiated Rulemaking 15 social learning takes place. Only with this rich understanding of a complex situation can stakeholders move beyond their initial conflicts and work creatively to generate a set of mutual improvements. Negotiated rulemaking potentially creates this environment, and learning may be fundamental to its outcomes. Social capital and learning are heretofore under-analyzed aspects of the negotiated rulemaking process. The negotiated rulemaking committee is the arena within which these conflicting and potentially unconnected stakeholders now have a chance to interact on a face-to-face level. Learning and social capital as concepts better enable one to get at answers to certain process-oriented questions: (1) To what extent do these interactions, especially in the face of conflict, foster sentiment among the participants? (2) What is the role of learning in this? (3) How do sentiment and learning relate to accessing each member’s respective pool of socially-embedded resources? and (4) How do those resources bear on the final outcome of the process?



IV. History and Research Context President Richard M. Nixon signed legislation creating Golden Gate National Recreation Area, encompassing approximately 75,500 acres in and around San Francisco and the Bay Area, on October 27, 1972 (Rothman, 2004, 30; Situation Assessment, 2004, p.3). As Rothman (2004) notes, GGNRA, established under the “parks for the people movement,” became “part of the vanguard of a reenvisioning of the ideal of national parks in American Society ” (p. ix). In this regard, GGNRA is the embodiment of Park Service efforts to serve urban communities. This noble goal, however, highlights a fundamental tension in the Park Service mission: the “dichotomy between preservation for the future and available public use in the present ” (p. ix). It is this very tension, within the context of GGNRA’s history



Negotiated Rulemaking 16 and Bay Area political culture, which sets the stage for the current conflict over off-leash dog walking in the Park. Prior to the creation of the Park, a significant portion of current GGNRA lands were owned and managed by local units of government. Bay Area residents viewed and treated these areas as their local parks, their backyards. Civic-minded interest groups and United States Congressman Philip Burton of the 5th District in California drove the creation of the park, thus Rothman argues, “politics – local, county, state, and national, inside and between counties and municipalities – became the driving force in the history of the park ” (p. x). From its inception, various diverse interest groups have competed to influence the work of the park. Fueling this competition further, many residents retained claims to their prior uses, even if they now conflicted with the NPS mission. A prime distinction emerged between citizens who wanted a pristine environment and those that wanted to use the park for recreation. The role and perception of GGNRA remains contested in the current regneg committee; environmentalists view these lands as deserving federal protection, on par with National Parks like Yellowstone or the Grand Canyon, while off-leash advocates still focus on the “recreation area” title, seeing GGNRA as largely a collection of local parks where they’ve been walking their dogs for years.1 Rothman summarizes the historical trend: “Golden Gate National Recreation Area was asked to be all things to all people all the time; each of its myriad constituencies simultaneously wanted it to be theirs alone” (p. x). It is this dynamic – a mix of unique park history and local Bay area politics – in the face of federal law that remains as the overarching context for the negotiated rulemaking committee. In the spirit of bringing parks to the people, the legislation creating GGNRA also established a Citizens’ Advisory Commission. Responding to the public requests, this commission developed and adopted the 1979 Pet Policy, recommending off-leash, voice



1



The 2001 NPS Management Policies indicate that all NPS units, regardless of varying titles, are part of one national park system and are to be managed under uniform guidance and policies.



Negotiated Rulemaking 17 control dog walking in the Park. This policy was implemented by GGNRA and generally guided their management of dog walking for the next twenty years. National Park Service regulations, however, require that all pets, where allowed in national park sites, are crated, caged, or restrained on a leash which will not exceed six feet in length at all times.2 Since the adoption of the 1979 Pet Policy, the Bay Area population and use of GGNRA lands, by both off-leash dog walkers and other recreational users, have increased. Predictably, the number of conflicts between users rose as well. In January 2001, the Citizens’ Advisory Commission, at a meeting attended by hundreds of individuals, acknowledged publicly that the 1979 Pet Policy, being in direct contradiction of NPS regulations, was null and void.3 The enforcement of the NPS regulations has resulted in increasing conflict, confusion, and animosity over GGNRA’s changed approach to dog management during the past five years (Dog Management Plan Draft Internal Scoping Report, 2004, p.6; Situation Assessment, 2004, p.3). Given this increasingly unmanageable situation, GGNRA, largely through the dual influences of the Superintendent and an affirmative recommendation from a panel of senior federal officials, opted to try the negotiated rulemaking process.4 Accordingly, the Park created the Negotiated Rulemaking Advisory Committee for Dog Management. As stated in its Charter, the committee will “attempt to reach consensus on key issues during the negotiations, including, but not limited to: (1) areas of the park that could be designated for off-leash dog walking areas; (2) periods of use, times of day and year during which off-leash areas may be used; (3) use limits and other conditions that would govern dog



2



36 CFR 2.15(a)(2) In United States v. Barley, el al. Judge William Alsup ruled that the Park could not change the 1979 Pet Policy without using the formal rulemaking process, thereby effectively reinstating the policy. This has added confusion to the entire process, due to hitherto contested interpretations and characterizations of the decision. Regardless of the existing dog walking policy, the Park is now in the midst of the formal rulemaking process to change it. 4 Federal Panel Recommendation to the General Superintendent on Proposed Rulemaking for Pet Management at Golden Gate National Recreation Area, November 7, 2002 3



Negotiated Rulemaking 18 walking within GGNRA, including use and limits of professional dog walking” (GGNRA, 2006).



V. Data Collection I employed an enhanced case study methodology which is both interpretive and analytical; the goal was to understand deeply and fully the workings of one particular case (Druckman, 2005, p. 167). As such, my methods are distinctly qualitative and geared toward understanding intimately the dog management situation at GGNRA, with a specific focus on the ongoing reg-neg process. Toward this end I worked for GGNRA as an intern during the pre-negotiation phase of the reg-neg; consulted various primary source documents related to dog management at GGNRA from 1972 to the present; conducted qualitative interviews with committee members, Park staff, and professional facilitators; and observed three technical subcommittee meetings and one full committee meeting. My involvement with dog management at GGNRA began in June 2005 when I completed a two-month long internship at the Park under the supervision of Management Assistant Shirwin Smith and Public Affairs Specialist Christine Powell. I was placed at GGNRA through the Environmental Field Studies Program in the Department of Political Science at Northwestern University. My work at GGNRA dealt almost exclusively with the reg-neg process. My primary project involved interviewing staff members from several park divisions – natural resources, public affairs, law enforcement, planning, and business management – and using their responses and documents as the foundation for creating an annotated bibliography and resource library for the reg-neg committee. I used



Negotiated Rulemaking 19 the information gained in the interviews as a lens through which to understand each division’s perspective on dog management, and to then include and exclude the appropriate documents. This professional and academic experience laid the foundation for my interest in this particular reg-neg and gave me unique exposure to the workings of the National Park. Most significantly, I consulted a wide range of primary and secondary source related to dog management. In addition to my assigned project, I had numerous formal and informal conversations with staff members on the conflict at hand and the potential of negotiated rulemaking leading to a solution. Throughout my Field Studies placement I kept informal field notes of my observations and corresponded with a Northwestern doctoral candidate in history specializing in National Parks. Additionally, my supervisor for that placement, Professor H. Paul Friesema, who is also one of my readers on this project, visited me at GGNRA. The formal research proposal for this project was my capstone paper for the Environmental Field Studies program. As my core data collection method I conducted qualitative, semi-structured interviews – some in-person and others over the phone depending on availability – with negotiated rulemaking committee members and key staff at GGNRA. Eighteen primary representatives or alternates agreed to participate, representing fifteen of the nineteen groups on the committee. Three groups formally on the committee in this study – Crissy Field Dog Walkers, CalDog, and Marine Mammals – actively declined participation. A representative from the Sierra Club was willing to participate but over the course of several weeks we could not find a mutually convenient time to schedule an interview.



Negotiated Rulemaking 20 My questions focused on four broad areas relevant to the reg-neg process: individual and group characteristics, social capital, learning, and evaluation.5 With respect to individual and group characteristics my goal was to get to know the participants, the groups they represented, and their goals or expectations for the process. I focused particularly on relevant previous experience. In the social capital section I hoped to discover the current state of relationships among stakeholders and whether the process has impacted those relationships up to now. The learning section was conceived as broadly as possible; my goal was to ascertain whether the process has impacted the state of information, perceptions, understanding, and knowledge related to both the relevant issues and to the participants themselves. Lastly, I asked questions about particular evaluative aspects of the reg-neg structure, trying to get a sense of interactions up to this point and the stakeholders’ reflections on the process. These interviews were all transcribed, coded, and analyzed using the procedures described in the following section. To supplement my interviews with committee members, I also conducted formal interviews with seven GGNRA staff members and three professional facilitators.6 My interviews with Park staff focused primarily on the experience of undertaking a reg-neg and the impact it has on the agency. I also sought to check my interpretation and understanding of the process up to now and to confirm certain details of the decisionmaking process leading up to the reg-neg.7 The interviews with professional facilitators were broader and less defined; I hoped to draw on their experiences facilitating and 5



See Appendix A for the stakeholder interview protocol. The primary representative on the Committee for the Department of Interior, who is also a GGNRA staff member, was interviewed as a stakeholder. The DOI alternate on the Committee, one of these seven participants, was interviewed as a park staff member. 7 See Appendix B for the staff member interview protocol. 6



Negotiated Rulemaking 21 observing reg-negs to help make sense of certain behaviors and dynamics I was observing at GGNRA. All of these interviews were recorded though they were not transcribed verbatim. I relied on handwritten notes taken during the interviews for a thematic analysis, using the recordings to supplement my notes and to obtain quotations. Additionally, I had several formal email communications with two individuals active in an off-leash dog-walking group that is not represented on the Committee. This mission of this organization, Ocean Beach Dog Owners Group (Ocean Beach DOG), is “to hold the GGNRA…to their promise to respect the historical usage of San Francisco’s Ocean Beach as an off-leash recreation area.”8 Ocean Beach is one of the most prominent areas the Committee is considering in the negotiations due to its size, central location, and threatened and endangered species habitat. Moreover, representatives of this group are particularly distrustful of the Park Service and most strongly opposed to the reg-neg process.9 Representatives for Ocean Beach DOG were slated to participate in the Notice of Intent, but did not end up on the Committee. My communications with these two individuals, initially arranged through an off-leash advocate on the Committee, focused on the circumstances surrounding, in their words, the exclusion of Ocean Beach DOG from the Negotiated Rulemaking process by the GGNRA (Request for Administrative Review, p. 3). Lastly, I was able to attend four committee meetings, three of the technical subcommittee and one of the full committee. Here, too, I relied on my written notes, jotting observations, comments, statements, and interpretations as I watched the reg-neg



8



See http://oceanbeachdog.home.mindspring.com/ for more information. See discussion under Committee Membership with respect to Ocean Beach DOG and their Request for Administrative Review of GGNRA Negotiated Rulemaking to Create a Section Seven Special Regulation Pet Management Policy for a full treatment of this issue and its implications for the process. 9



Negotiated Rulemaking 22 committee in action. This served largely to provide context and flesh to the information I was hearing in interviews with committee members and GGNRA staff. Overall, my methods were comprehensive, dynamic, and qualitative in nature. I followed the interview protocols consistently and they created the framework for discussion, but the qualitative tradition gave me leeway to pursue interesting threads through spontaneous follow-up questions. The brunt of the analysis is based on the interviews, with the work experience, documents, and observations providing context. The multifaceted and sustained methodology, coupled with my direct experience working at GGNRA, lays the foundation from which I am able to provide an outside interpretation and understanding of the workings of the reg-neg process.



VI. Data Analysis By using the single case study methodology I sought to gain full understanding of the particular situation and process of negotiated rulemaking at GGNRA as it pertains to the conflict over dog management. Again, my purposes motivated a multifaceted approach, with three main sources of data for analysis: primary source documents, qualitative interview transcripts, and observations on the committee meetings. I approach this data from two analysis traditions: grounded theory-based open coding and theory-driven focused coding. Both were used throughout, but the open coding was most applicable to the open-ended interview questions and notes, while the focused coding related to the specific questions. The grounded theory tradition emphasizes developing analytic propositions and discovering original theories in and through the data itself. In this vein the researcher



Negotiated Rulemaking 23 begins by reading his notes and transcripts to identify all ideas, themes, and issues that naturally arise from that data. This is the essence of open coding; it is an effort to identify and name specific analytic dimensions and categories (Fretz, Emerson, & Shaw; 1995; p. 143,150). This approach is most appropriate given the inherently human and complex nature of this situation and to fulfill my aim of understanding how the participants behaved within the reg-neg structure. Beyond that goal, I attempted to evaluate the relevance of the theoretical propositions stemming from the negotiated rulemaking literature to the situation at GGNRA. Toward this end I used focused coding, employing a fine-grained analysis utilizing and elaborating certain specific, theory-based analytic concepts and codes (Fretz, Emerson, & Shaw; 1995; p. 143, 160). This portion of the data analysis had a significant fact-finding quality. I intended to evaluate how the process and experiences of the participants in practice corresponded to the theoretical expectations. Moreover, I tested the relevance of two underutilized theoretical perspectives in understanding the negotiated rulemaking process: social capital and collaborative learning. My ultimate goal was to discern which factors, process-related and otherwise, had the most significant impacts on the outcomes of the negotiations.



VII. Considerations In essence, I hoped to discern the effect of the process on what is occurring in the committee, attempting to shed some light on what can be attributed to the reg-neg structure and what cannot. My project, however, was necessarily limited and incomplete. The GGNRA reg-neg process is ongoing; just recently the committee was asked to



Negotiated Rulemaking 24 complete its recommendation by the end of June, 2007. Whether they will meet that deadline is still uncertain. My initial proposal called for two sets of interviews, one toward the beginning of the process and again toward the end. Delays in the process and incompatible schedules unfortunately made that impossible. Thus, the following analysis consisted of initial and preliminary conclusions, an up-to-now understanding of the regneg process at GGNRA. The theory-driven single case study methodology is strong in enabling a deep understanding of the factors at play in one situation and in evaluating the robustness of theoretical concepts, but it falls short in other areas. The focus on one case prevents this method from verifying a relationship between variables. The single case method is also unable to eliminate counterfactual explanations because it lacks control groups. Lastly, the case itself influences the choice of concepts and thus it may be difficult to separate those concepts from the case itself (Druckman, 2005, p. 170). That said, an analytical case study adds one unit to the overall pool of case studies for more systematic analysis and it can produce important insights or concepts for future study.



VIII. Findings & Discussion This project has two fundamental goals: (1) to try to understand and interpret the state of affairs in the Committee up to this point, and (2) to begin to disentangle which outcomes can be attributed to particular aspects of the process and which turn on other factors. Most of my analysis will revolve around the general theme of legitimacy; what, if any, aspects of the process are creating the basis for a recommendation or decision that could be seen as more legitimate than a decision taken by the Park Service using the traditional



Negotiated Rulemaking 25 notice-and-comment rulemaking process. As stated previously, the extent and strength of conclusions are necessarily limited as the process in ongoing. I will focus my analysis here on preliminary reflections and potential implications for the remainder of the process. Moreover, I strive to highlight particular threads of analysis that are uniquely served by the in-process methodology and which might be important in the future study of negotiated rulemaking and its utility in locally-based environmental conflicts. Toward that end, findings and discussion will be broken down into the following thematic sections: stakeholder characteristics, committee membership, progress, social capital, consensus, and collaborative learning. Section A will discuss the characteristics of the committee members. The focus here falls on tradeoffs implicit in having committee members with tremendous amounts of experience and local knowledge, but who are potentially quite different from the typical park user. This is important as GGNRA tries to reconcile the desires of relatively narrow interest groups with the broader public interest. Section B explores the process by which committee members were chosen and notes the absence of one particular group, a potential threat to the legitimacy of the overall negotiated rulemaking. Section C, dealing with the progress of the negotiations, highlights the fact that committee members generally felt little if any substantive work had been completed up to the time of the interviews. This lack of progress is important to keep in mind as it influences a good degree of stakeholders’ views on other topics. Section D of the analysis begins an inquiry into social capital and the role of relationships in the reg-neg process. Sub-section 1 considers social capital outside of the formal meetings by focusing on the role of stakeholders as two-way conduits between the



Negotiated Rulemaking 26 reg-neg process and their constituencies. Overall, this connection has been weak. Subsection 2 considers social capital within the formal meetings. Namely, the fact off-leash advocates and environmentalists are operating as opposing caucuses in the negotiations. This posture highlights the strategic and entrenched nature of the groups involved, and it creates a problematic dynamic that detracts from flexible and creative problem solving. This leads into Section E that takes up the double-edged sword of consensus, a requirement that while keeping people at the table provides ample opportunities for stifling the decision-making process. Here, I explore the possibility that the contested nature of the consensus requirement results from strategic moves by certain stakeholders. The final portion of the analysis, Section F, focuses on collaborative learning in the regneg process, with sub-sections on trust and site visits. Stakeholders describe the committee meetings as stiff and formal, report very little learning, and only minor increases in trust. Site visits during the process, however, have enabled more personal and dynamic interactions. The concluding section of the paper will highlight the key findings and draw out potential implications for the remainder of the process and for the eventual legitimacy of any recommendation or decision.



A. Stakeholder Characteristics For someone unfamiliar with dog management issues in the city of San Francisco or the political culture of the Bay Area in general, two initial questions arise: what sorts of people would be selected o participate on Negotiated Rulemaking Advisory Committee for Dog Management at Golden Gate National Recreation Area? And moreover, how



Negotiated Rulemaking 27 might the make-up of the committee impact the process and the final policy recommendation? Committee members were chosen through a formal process run by an Assessment Team of professional facilitators and GGNRA staff pursuant to the Negotiated Rulemaking Act of 1990, 5 U.S.C. 564.10 The facilitators – from the Center for Collaborative Policy (CSUS) in Sacramento, CA and CDR Associates in Davis, CA – conducted extensive interviews with approximately 45 individuals during an initial Situation Assessment process. The goals of this assessment was to identify key interests of various individuals and organizations, evaluate the potential for reaching consensus, and identify prospective candidates who were able and willing to serve on the committee (Situation Assessment Report, p. 4-5). The Assessment Team developed, as required by the Negotiated Rulemaking Act, a balanced list of potential candidates to serve on the committee. GGNRA and NPS management then had the final responsibility to determine the composition of the committee, and formal appointments were made by the Secretary of the Interior (Situation Assessment Report, p. 18) The preliminary list of committee members was published in the Federal Register as the Notice of Intent (NOI) to Establish a Negotiated Rulemaking Advisory Committee on June 28, 2005. The NOI was subject to a 30-day public comment period, after which the park considered and responded to relevant comments, publishing the Notice of Establishment (NOE) of the Negotiated



10



The professional facilitators in this process are consultants under contract with the Park Service. They perform a range of functions: designing the process, organizing meetings, facilitating discussions, mediating conflicts, talking to participants outside of formal meetings, etc. In fact, a great deal of their work involves interacting and communicating with the Park and various stakeholders outside of the formal process – this part of the process is largely invisible to outside observers. For simplicity, I use the term “facilitator” throughout to describe this class of professionals.



Negotiated Rulemaking 28 Rulemaking Advisory Committee for Dog Management at Golden Gate National Recreation Area (the Committee) on February 17, 2006. The NOE divides the committee membership into five broad categories of interests (the number of primary representatives per category is stated in the NOE and given in parentheses): the Department of the Interior (1), organizations and individuals advocating off-leash use (5), commercial dog walking businesses (1), environmental organizations (6), and other park user groups (6).11 A primary stakeholder and an alternate represent each organization on the committee. Generally, the primary representative is to sit at the table and negotiate on behalf of his or her organization, while the alternate may provide assistance or participate if the primary representative is absent. There has been some controversy and debate within the committee over the role of alternates however, as some organizations have both the primary representative and the alternate participating fully in all meetings while alternates for other organizations have yet to attend a meeting.12 Nonetheless, the committee formally consists of 19 primary stakeholders and 19 alternates following the categorical distribution listed above. The negotiated rulemaking process is a time intensive way to involve the public in federal decision-making. As of this writing, the Committee has been chartered for about one year and two months. During that time, the full committee has met six times with meetings running about four and one-half hours. Additionally, stakeholders have the option of participating in either or both the Planning Subcommittee and the Technical 11



See Appendix C for a full list of GGNRA Negotiated Rulemaking actors. The “Negotiated Rulemaking Committee Protocols” state, “Alternates will represent Committee members and/or their interests at times when the member is unable to participate in Committee deliberations.” The following exception is allowed: “…the discussion lead for a team may ask that additional perspectives from the team be part of the discussion in order to promote a greater understanding of the issues within the Committee” (Protocols, 2). This protocol is loose enough to allow motivated alternates to participate as full members, which is in practice what has happened. 12



Negotiated Rulemaking 29 Subcommittee. The Planning Subcommittee meets prior to each meeting to establish the agenda. The Technical Subcommittee has the primary responsibility for dealing with information and for bringing proposals to the full committee. This subcommittee has met seven times as of this writing, with meetings lasting an average of about four hours. Lastly, committee members have been given the opportunity to participate in several semi-formal, optional site visits to GGNRA lands up for negotiation.



1. Balancing Narrow or Diffuse Interests Given the large time commitment and the voluntary nature of the participation, one would expect the stakeholders on the committee to be relatively unlike the typical park user.13 Rationally, the individuals on this committee would have a combination of the following two attributes: they will have the most to gain (or lose) from the outcome, and their opportunity cost – the value of whatever else they could be doing with their time – will be comparatively low. This largely inevitable situation produces both challenges and benefits in the context of the reg-neg process; there is a tradeoff between the risk of serving a narrow interest and accessing local sources of knowledge and expertise. On the one hand, the Park and the facilitators must be cognizant of the risk that, despite the suite of representatives, the process could still serve rather narrowly defined interests. This reality may be problematic if the Park wishes to consider the broader public interest; the costs of whatever policy is recommended by this committee could be dispersed over the total population of park users with the benefits accruing to smaller, 13



During interviews a few individuals gave the impression that their organizations supported their participation on the Committee, but the vast majority of stakeholders are uncompensated volunteers, often having to rearrange work schedules to attend meetings and site visits.



Negotiated Rulemaking 30 narrowly defined group of users. To some extent, the fact that GGNRA has invested in this negotiated rulemaking process displays the influence and power specific interest groups have on the Park. Despite this, one would hope to maintain some connection to overarching management priorities in the context of this specific policy problem. In theory, the creation of a balanced committee with full representation of all relevant interests would work to ameliorate the risk of serving narrow interests. Off-leash advocates may strive to capture benefits for themselves while environmentalists would push back against those actions, and other park users would occupy a moderate middle ground between the two more polar views. In practice, though, the committee does indeed lack a voice to represent the average park user, something Freeman and Langbein (2000) have highlighted, saying, “…agencies should pay attention to the need to represent and propose policy options on behalf of diffuse interests that participants in a regulatory negotiation might overlook or ignore” (136). Whether the Park Service will heed this advice in crafting the final regulation or whether the Environmental Impact Statement process will serve as a check remains to be seen. Up to this point, in both the technical subcommittee meetings and the full committee meetings, the vast majority of the “discussion” has occurred between the environmental caucus and the off-leash caucus. Other park users have chimed in occasionally, but have largely left the bulk of the discussion to these more narrowly defined viewpoints.14 Perhaps this dynamic will change as the committee takes up increasingly substantive debates – some evidence of this was seen in the most recent technical subcommittee meeting – but as of now the off-leash advocates and the 14



This evaluation is based on my observations of four Committee meetings and was collaborated in interviews with Park staff who have observed all of the meetings. A later section is devoted to discussing caucuses and the impact of that behavior on the process.



Negotiated Rulemaking 31 environmentalists have dominated. This dynamic may leave park users with more diffuse interests unrepresented, and moreover, may decrease the likelihood of reaching consensus on a reasonable recommendation for dog management at GGNRA. On the other hand, the participants in this process do bring a great deal of experience and expertise to the table that could serve as the basis for creative trades during the negotiations. Through these potential trades they may achieve increases in welfare – previously unconsidered policy options that could benefit all representatives at the table – that might remain unrealized were the park to design a policy through the traditional notice-and-comment rulemaking process. In this regard, the committee, too, is unique; these individuals bring histories of substantial and deep involvement in environmental and dog management issues in the San Francisco area. This reinforces the idea that, with respect to local issues, wisdom and knowledge are rooted not only in technical experts, but also, and more importantly, in the experience and associations of community members. Negotiated rulemaking is the vehicle through which the Park Service might be able to gain and leverage this type of knowledge. The stakeholders as a group have been heavily involved in various types of public decision-making processes. All but one of the stakeholders I interviewed had submitted written public comments to a city, state, or federal agency and the majority had also attended pubic meeting or hearings, with a substantial number making verbal comments at those meetings. Moreover, when asked to describe how long they’ve been involved with off-leash or dog management issues, stakeholders reported an average of about 11-½ years (median 11 years) of general involvement and just over 9 years of specific



Negotiated Rulemaking 32 involvement (median 7 ½ years).15 General involvement responses ranged from 2 years to 25 years, while specific involvement responses ranged from 2 years to 19 years. Numbers from self-reports on length of involvement clearly ought to be taken with reservations due to the large range of responses, differing definitions of “involvement,” and potential biases in individuals’ memories. That said, with means and medians being close, the main point here is that the stakeholders on this committee do bring a relatively large amount of experience to the table; this is something they care about and they have been engaged with these issues in different public and private forums for many years. In addition to their public participation, the stakeholders also have a substantial amount of related experience. Two stakeholders are or have been on the Dog Advisory Committee (DAC) for the San Francisco Recreation and Park Department, and one other stakeholder served on the committee that developed the draft dog policy for the city, which led to the formation of the DAC. One committee member is currently participating in a collaborative process run by the San Francisco Transportation Authority dealing with the renovation of an overpass, Doyle Drive, that has potential impacts on native species and wildlife habitat. Additionally, another stakeholder was participating in the development of the non-native deer management plan at Point Reyes National Seashore. One committee member was involved in two negotiated processes dealing with California Quail and feral cat issues, while another member has worked as a professional mediator. The committee also contains individuals who have participated in 15



A few committee members differentiated between general involvement – they were aware of the issues, it came up in informal discussions, perhaps they attended a hearing; and specific involvement – implying a more intensive involvement, usually with reference to the Natural Areas Program (NAP) in the City of San Francisco and the reg-neg process at GGNRA. A division of the Recreation and Park Department of the City of San Francisco, NAP is “a community-based habitat restoration program whose mission is to protect and preserve our natural areas and biodiversity for future generations through stewardship and citizen involvement.” See http://www.parks.sfgov.org/site/recpark_index.asp?id=1896 for more information.



Negotiated Rulemaking 33 the following public organizations: GGNRA liaison committee for a local city, county open space agency, Environmental Protection Agency, Federal District Court Mediation Panel, San Francisco Community Negotiation Project, Animal Control and Welfare Commission, State Animal Control Directors Association, Countywide Disaster Council, Horse Council Board, and California Humane Action and Information Network. This significant portfolio of direct and related experiences reinforces the idea that the reg-neg representation is a double-edged sword. Since the stakeholders on the committee are so involved and experienced, they are more likely to put forth strong and entrenched views, while at the same time are also uniquely positioned to provide the information necessary for a management recommendation. The likelihood of producing a useful recommendation to a significant degree hinges on the ability of GGNRA and the facilitators to manage this tension between narrow interests and the broader public interest. Accordingly, due to the importance of local information and knowledge in this situation, the reg-neg structure may be an appropriate vehicle for the Park Service to access the ground-level expertise of the stakeholders. In contrast to public meetings where individuals have just a few minutes to make their voices heard, here, the sustained interactions between committee members may indeed reveal their underlying interests. More importantly, the Park would benefit from this intimate access to information and underlying interests even if consensus were not reached in the end. Moreover, the Park could then weigh these underlying interests against broader public interests in future management decisions. It does seem as though the reg-neg structure has enabled some of this type of exposure to information, but it is unclear whether the specific structure is necessary for that to happen.
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B. Committee Membership Stakeholders described the process by which they gained membership on the committee as both informal and largely driven by the Park Service. When asked how they came to be on the committee, individuals responded, “I don’t really remember,” “I couldn’t tell you why they picked me,” and “It wasn’t formal.” Given the interviews by the Assessment Team and the formal process involving public comment on the committee’s membership, with the Secretary of the Interior commissioning the final appointments, these responses are somewhat unexpected. The fact that many stakeholders felt the Park Service largely controlled the process, however, was not unexpected. GGNRA, as the federal agency, had the formal responsibility to charter their advisory committee and to ensure its balance.16 Only one individual indicated any active effort to make it onto the committee: “I chose myself. I chose myself and then I put out an email...proposing that I do it…and asked if that was ok with people.” Others focused on the degree of control and influence by GGNRA: “part of it was who the Park Service wanted,” and “the process was more driven from the NPS side.” There could be some concern about the legitimacy of any decision emanating from the Committee if the Park Service is perceived as cherry-picking committee members of their liking. That sentiment did not, however, emerge in the interviews; the vast majority of individuals who talked about the control or influence of the Park Service did not attribute malicious intent to them. Only one individual questioned the legitimacy of the process, saying, “those who did make it to the table made it largely out of political arm twisting, by just 16



Pursuant to the Federal Advisory Committee Act (1994) and the Negotiated Rulemaking Act (1996).



Negotiated Rulemaking 35 screaming…they [off-leash advocates] use pressure, direct personal pressure on government agencies.” This comment is likely an overstatement of reality, but it nonetheless symbolizes a deep-seated mistrust that many of the stakeholders, both from the off-leash groups and the environmentalists, have of the GGNRA. In this respect, the legitimacy of the committee membership may prove to be a larger issue if and when a final recommendation is adopted, and moreover when that recommendation is being implemented and enforced. As one stakeholder summarized, “It’s fairly evenly matched right now.” The spirit of this comment is about balance – the committee is by no means neutral but the spectrum of stakeholders provides the broad type of representation necessary, though not sufficient, for legitimacy. As one professional mediator notes: If it is assembled right everyone is represented at the table. My quip is that you can walk up to anybody on the street and say, ‘What’s your interest in this case?’ And they tell you, then you can say, ‘Go talk to that person.’ To a very real extent it is that kind of a representative democracy. On this front, the committee necessarily falls short – in an urban environment with so many different park users and stakeholders it would be virtually impossible to obtain full representation. Nonetheless, the key question is whether the representation captures the most important willing groups. One group – Ocean Beach DOG (OBDOG) – stands out as noticeably absent. Not only are they especially vociferous and strident in their opposition to the Park Service, but they also represent a particularly large and important (in terms of endangered species habitat and off-leash recreation) beach in San Francisco. Moreover, they were slated to have a stakeholder-alternate pair in the Notice of Intent to establish



Negotiated Rulemaking 36 the Committee but were then removed (or chose to leave depending on your perspective) in the Notice of Establishment. To be considered for participation on the reg-neg committee, stakeholders must be willing to “negotiate in good faith to reach a consensus on the proposed rule.”17 The particular conception of the “good faith” requirement was at the root of Ocean Beach DOG’s removal from the process. According to one of the group’s representative: I was pressured heavily by the conveners as well as the GGNRA to subscribe to the policy of silence with respect to the public (and my constituency of OBDOG) as to the NR [negotiated rulemaking] Committee's proceedings. As a representative of a group, I felt that my obligation was to inform my constituency as to what was actually occurring in the NR process. The GGNRA and the facilitators, however, were and continue to be very concerned about the disruption that outside communication and advocacy can have on the process. As such, stakeholders are constrained in their communications with the media. The representatives from Ocean Beach DOG could not accept these constraints. Moreover, they see the entire reg-neg process as illegal and have petition for its administrative review.18 In that document they write, “The GGNRA is using NR to achieve a predetermined outcome in an ill advised attempt to eviscerate controlling, longstanding law on pet management and recreational use of land in the Park” (p. 16). Admittedly, this is just one unrepresented segment of the larger off-leash community represented on the



17



Negotiated Rulemaking Act of 1996, Pub. Law 104-320, 5 U.S.C §563(a)(3)(B) Request for Administrative Review of Golden Gate National Recreation Area Negotiated Rulemaking to Create a Section Seven Special Regulation Pet Management Policy, March 17, 2006. As far as the authors of the request know, the Department of the Interior has never responded to the request. Additionally, an individual affiliated with Ocean Beach DOG has filed suit under the California Public Records Act to obtain email communications between the facilitators, GGNRA, and the stakeholders. 18



Negotiated Rulemaking 37 committee. That said, the perception that Ocean Beach DOG was removed from the committee, while an equally vociferous representative from the environmental community was allowed on the committee, raises doubt about the legitimacy of the process.19 Addressing these doubts through the process, education, and implementation associated with any decision will likely be vital to the long-term success of dog management at GGNRA. As of now, the committee is roughly balanced but the absence of this one group is a substantial threat the long-run legitimacy of any decision or recommendation.



C. Progress Despite their often fierce differences, the stakeholders were in overwhelming agreement on one point: very little if any substantive negotiations have occurred in the reg-neg process. In interview after interview, participants stated that it was still early and that they had not yet begun discussing substantive issues. I conducted the majority of my interviews after the fourth committee meeting, and finished the rest after the fifth meeting. By this time, participants had spent between sixteen and twenty-one-and-a-half hours in meetings, and thus I was somewhat surprised to hear that they hadn’t really done anything substantive yet. When pushed to describe what they had been doing during that time, stakeholders most often said their efforts were spent on developing the ground rules, the Negotiated Rulemaking Committee Protocols. The initial phase of most negotiated rulemakings involves reaching consensus on such protocols – how the 19



The public had the opportunity to comment on the membership of the Committee after the Notice of Intent was published. Two stakeholders were singled out in several comments as being unable to negotiate in good faith, one from the Ocean Beach DOG and one from the environmental community. The representative from the environmental community is currently on the Committee, while the individual from Ocean Beach DOG is not.



Negotiated Rulemaking 38 committee will operate, expectations for the process, and formal rules of conduct. These are clearly important because they set the foundation for the whole process and create the formal structure within which debate and conflict are to be managed. But the stakeholder responses indicated that a significant portion of the group felt that this initial phase was taking too long. Additionally, several stakeholders said that they had been discussing the “shape of the table.” I initially thought that this was just metaphor representing discussions over protocols and ground rules but was quickly corrected. They were literally debating the actual shape or format in which they sat during meetings.20 Even so, discussions over “the shape of the table,” both literal and not, aptly symbolize the state of affairs in the negotiations up to this time. The overall tone of the comments with respect to the issues of progress reflected varying states of pessimism and frustration. Some participants gave straightforward descriptions, “It’s still early,” but most comments were more blunt, “I’ve seen no decisions made,” and “we haven’t made any progress in the negotiations.” Overall, this impression of protraction or stagnation early in the process reflects two key aspects of this situation. First, the relationships between the major camps in the negotiations – offleash advocates, environmentalists, and the Park Service – were severely strained leading up to the reg-neg. The situation was so contentious and major participants so entrenched that the facilitators have had to work particularly hard just to bring the group together to a point where they would be able to work productively. This reality, to some extent, explains the prolonged opening phase of the process. From the perspective of those 20



Committee meetings are generally held at the Fort Mason Officers’ Club in a spacious room overlooking San Francisco Bay. The Park Service arranges many large folding tables into a near-rectangular shape where stakeholders and facilitators sit. In the back of the room three rows of chairs are available for Park staff and members of the public. The distance to speak across the middle of the rectangle is between 10 and 20 feet, depending if it is a subcommittee or full committee meeting.



Negotiated Rulemaking 39 running the process, the participants had to become a functioning group with everyone remaining at the table before they could attempt any substantive discussions. And second, the stakeholders, despite largely accepting the process at this point, maintain a long-held skepticism, cynicism for some, of the Park Service and of the eventual success of this process.



D. Social Capital 1. Outside the Meetings – Stakeholders as Representatives Social capital, a relational asset, consists of resources embedded in social relations and social structures. With a foundation of iterative interactions, these resources can be accessed or mobilized in purposive actions, and can facilitate collective activity (Lin, 2001). Accordingly, the interplay between committee members and their constituencies is a fundamental aspect of the process that is directly related to the eventual legitimacy of any decision and potential benefits in implementation. Each individual on the committee is representing a different organization or interest group. The legitimacy benefit described by Freeman and Langbein (2000) – the idea that the decision emerging from the negotiated rulemaking is more legitimate, in the sense of being justified or proper, and thus more acceptable to the relevant parties than a rule promulgated by the Park Service itself – must hinge on the ability of the committee members to serve as two-way conduits between the negotiated process and their constituents. Let us assume for the time being that it is the collective, interactive, and consensual nature of the process that indeed produces this legitimacy benefit, leading to



Negotiated Rulemaking 40 buy-in from the participants and thus easier implementation. The representative role of the committee members is fundamental to both creating and sowing this legitimacy. If there is indeed something unique and substantive happening between these individuals on the committee, and if the intense, structured process is at the root of those changes – be they improved relationships, broadened perspectives, tangible learning, cooperation, or anything else – then it seems that there would need to be some connection to the community for those legitimacy benefits to make an impact on the broader conflict and management situation. Namely, the foundation for those benefits would be created and passed along through the committee members’ social capital. Otherwise, there will be twenty or so individuals who think the decision is right, with the larger park community just as conflicted and entrenched as before. Accordingly, one potential gauge for the long-run success of the process could be the degree to which committee members are in communication with their relevant communities throughout the process. The focus here is on communication throughout the duration of the process. One could argue that committee members will reach out to their constituents once they take a decision, and that their support will serve as a heuristic indicating the legitimacy of the process, and thus decision. This is plausible, though it remains to be seen if consensus can be reached on a recommendation, and what outreach, education, and implementation actions would accompany it. But given the deep-seated mistrust of the Park Service present in this regulated community, I am skeptical of long-run success with this model of stakeholder-constituent interaction. Negotiated rulemaking is a dynamic and iterative process; any legitimacy resulting from it will be rooted in the discussions had and relationships built during and outside of the meetings. Moreover, if there is indeed



Negotiated Rulemaking 41 something particular about the reg-neg structure that changes the way the participants behave or changes the way they view the situation – thereby enabling them to capture previously unrealized gains through creative problem-solving – this too could develop over time. As such, the role of the stakeholders in communicating the essence of the regneg interactions to the larger community is vital. Perhaps a recommendation or decision could be sustained without this linkage, but buy-in, or even just engagement, from the larger regulated community would certainly improve the probability of success. A few stakeholders have embraced their responsibility to communicate with their constituents, but the majority response indicated a minimal to moderate connection between individuals and their communities. At this point in the process, a good portion of stakeholders did not seem to have thought significantly about their role as a link between the committee process and the regulated community, despite the fact that all acknowledged their roles as representatives, not solely as individuals chosen for their expertise. Most participants indicated a moderate amount of effort in communicating what happens at the meetings: they would answer questions when asked, do an email when they thought there was something to say, and try to maintain regular communication with their constituents when they could. This is better than nothing, but indicates that the linking role is not a priority. Others, however, were even less involved, saying there had been a few email messages, but very scant information, and that “there has been almost no communication.” Part of the explanation for this minimal communication stems from the fact that participants don’t feel a lot has happened; participants largely seemed to indicate that they haven’t communicated a lot of



Negotiated Rulemaking 42 information because there hasn’t been much to say, as reflected in the qualifiers “when asked,” “when they thought there was something to say,” and “when they could.” Nonetheless, a few stakeholders have embraced a more involved model for reaching out to their constituents. This reg-neg is largely a local process – it is about dog-walking in local parks in and around the San Francisco Bay Area with a good portion of stakeholders representing community-based organizations – and as such, it must rely on the social capital of the participants to transmit its legitimacy if it has any. The individuals, networks, and communities that stakeholders are connected to do matter because the communication process is largely informal. Three examples – one from each of the three main divisions of stakeholders – symbolize the particular nature of stakeholder-constituent connections that could be expected in a locally based reg-neg. One stakeholder talked about organized beach cleanups. Most individuals that care about off-leash dog walking issues at a particular beach tend to participate in these clean-ups. Thus, the main forum for communicating what happens in the committee is informal conversation on Saturday mornings while picking up trash off the beach. Another stakeholder indicated that he tends to see the people from his community who really care about these issues in other meetings and informal interactions. Thus, his communications are also informal and ad-hoc: “when we see each other, ‘I’ll say, by the way, what do think about this proposal or that last meeting?’” Lastly, one stakeholder described what might be close to the ideal mix of social capital and deliberate engagement one could expect in a situation like this: I have a pretty good network of people who are working in various communitypark activities around the city so I’ll ask those people’s views because that’s one



Negotiated Rulemaking 43 of the things they asked us to do as stakeholders, is to talk to people who we think have similar interests to ours and not just rely on our own intuitive sense of whether something is the right way to go or the wrong way to go. [They are] trying to get buy-in from the community as a whole, not just from the people who are on the committee, so it’s important to check in with the other people and make sure they don’t have some huge objection to the plan that would cause them to be against it. These three examples, the very last one especially, are not the norm of what is going one with respect to communication between committee members and their constituents. They represent the types of positive interactions that might be expected between committee members and their constituencies in a locally based reg-neg. The vast majority of committee members, however, expressed minimal to moderate dialogue with their constituencies. This may change as substantive negotiations increase and decisions become imminent. Nonetheless, the lack of sustained communications with committee members serving as true links between the process and their communities is disconcerting and might dampen the legitimacy of any decision or recommendation emerging from this committee.



2. Inside the Meetings – Caucus Effects In contrast to the somewhat weak communication between stakeholders and their constituents, the major groups – off-leash advocates and environmentalists – are communicating quite a lot with each other. Here we see the potentially divisive implications of social capital. These two groups of common-interest stakeholders are



Negotiated Rulemaking 44 negotiating as blocks, holding meetings and conference calls outside of the process to coordinate their positions. When asked about approach or strategy, one stakeholder offered, “We meet before the reg-neg meetings, all the groups that are of like mind, just to talk about the issues, how we want to proceed, what we’re concerned about, strategy.” Another stated, “We want to make sure we’re in sync when we’re in the meeting…the community does talk to each other in between meetings.” This may seem like a likely outcome – that like-interest groups would negotiate as units – but there did seem to be some effort on the part of the Park and the facilitators to treat the stakeholders as individuals at the beginning of the process. Any attempts to keep the blocks separate have been abandoned; the facilitators and the Park Service now openly acknowledge to the divisions and Superintendent Brian O’Neill even held meetings with each.21 This caucus behavior needs to be placed in the larger context of committee dynamics to fully interpret its potential implications. The conflict over off-leash dog walking in GGNRA has, in broad strokes, been played out between off-leash advocates and environmentalists for the better part of two decades. Over this time, parents or children’s’ advocates (when a child has been intimidated, knocked over, or attacked by a dog), advocates for the elderly and disabled (when an older individual is adversely impacted by a dog), and horse riders (when a dog scares a horse causing the rider to fall off) have participated in the debate, but not in an organized, prolonged way like off-leash advocates and environmentalists. Thus, the stakeholders representing off-leash interests and conservation interests are naturally more experienced and more knowledgeable than the other stakeholders. And as a result they tend to dominate the meetings. One



21



Other park users are de facto lumped together as the third block, but the interviews provided no evidence that they are coordinating or working as a unit.



Negotiated Rulemaking 45 stakeholder sums up this point succinctly: “This is what they do…this is what they know.” Dominating, in the sense that respondents used the word, generally translated into talking a lot during the meetings and steering the conversation to some extent. When asked about disproportionate influence, most stakeholders acknowledged that certain individuals spoke more than others, but largely felt the committee was balanced. A few individuals pointed to potential disproportionate influence, but no one voice or group was consistently singled out. Two participants pointed to both off-leash advocates and environmentalists as having disproportionate influence, while two others pointed to GGNRA. The former responses were not particularly vigorous and can be attributed to long-standing tensions between the two sides; the latter is expected given the role of the agency in chartering the Committee. Moreover, stakeholders did not say the Park Service was manipulating the process to reach some desired outcome, only that they run the process and that technical staff have played a substantial role in generating information. In this context, where lone individuals have generally been unable to exert disproportionate influence, the caucus behavior has enabled the two poles – off-leash advocates and environmentalists – to control and drive the process. A group of nineteen individuals working on one problem together can be more flexible, and potentially more creative, than one with two opposing, entrenched camps. This latter scenario, only a slight overstatement of the nature of process at GGNRA up to now, creates a polarized discussion; the off-leash-environmentalist dichotomy is just rehashed in a different arena. Due to this caucus effect, the beneficial role potentially played by the other park users group in moderating the two more extreme positions and offering fresh-perspectives is



Negotiated Rulemaking 46 severely dampened. And thus the focus of discussions tends to fall on relatively narrow interests, leaving the broader public interest largely unaddressed. This reality is amplified by the fact that a very large portion of the more substantive work, however small that might be up to now, has been completed by the technical subcommittee – a smaller, self-selected group of the most devoted and most interested participants. The smaller group is more manageable, but the caucus effect is even more prominent. Again, because they aren’t an organized block and because of their more subdued participation generally, a potential moderating role by the other park users group remains largely unrealized. Additionally, while stakeholders operate as caucuses, each individual still retains a unique vote. This structure captures the worst aspects of both the individual and the caucus postures – the flexibility of individuals is lost while the unilateral veto remains. To a large extent this caucus effect was unavoidable due to the long history of conflict at GGNRA and because of the organized and dedicated groups involved. That said, there is substantial room for the facilitators to call out the views of the other park users in an effort to develop a middle ground in the discussions, and additionally to rethink the voting procedure.22 If caucuses are the way to go, perhaps they should be required to vote as a unit as one professional facilitator has done in his negotiations. Currently, the mix of caucus behavior and individual voting has not helped move the process forward.



22



In order to gain access to the Committee and even have the potential to interview stakeholders, the facilitators required that I drop any questions about the facilitation of the process or about them specifically from my interview protocol. As such, I could not explore the stakeholders’ views of the process facilitation – good or bad – up to this point. This would have been a substantial addition to the project and to my understanding of the particular challenges this negotiated rulemaking has faced.



Negotiated Rulemaking 47 E. Consensus Negotiated rulemaking is a consensus-based process. The fact that the committee is bound to operate by this requirement – that, given standard definitions of consensus, decisions will be taken only with the “general agreement or concord” of most members and may even need to approach a “collective unanimous opinion” – differentiates negotiated rulemaking from almost all other structures for public involvement in government decision-making. In the traditional notice-and-comment rulemaking procedure under the Administrative Procedure Act the park is only required to consider the comments it receives. More involved processes such as focus groups, roundtables, policy dialogues, and scoping sessions are used to “provide and exchange data, opinions, and options” or to “provide non-binding but influential advice or recommendations.” However, in negotiated rulemaking the goal is to reach an “implementable agreement or settlement” (Dalton, p. 5). As stated in the Negotiated Rulemaking Committee Protocols, “the Committee’s primary task is to recommend to the GGNRA a proposed rule for dog management” (p. 5). In this sense, and under ideal circumstances, the committee members are partners or colleagues with the Park Service in creating a broad policy and in writing a formal rule. Moreover, an implicit bargain is struck between the committee and the park that turns on the consensus requirement. If the committee is able to reach consensus on a recommendation or proposed rule, the park agrees, to the extent possible, to use that recommendation in developing the preferred alternative in their Environmental Impact Statement.23 In this light, the consensus requirement could be one of the key aspects of the negotiated rulemaking structure that can alter the dynamic between the committee 23



According to its Charter, “The duties of the Committee are solely advisory.”



Negotiated Rulemaking 48 members and the park, leading to better relationships and reduced conflict. One could imagine a transformed situation where the committee coalesces as a unit, the park included, and works to solve this policy problem together. However, for the consensus requirement itself to have this transformative effect, at minimum one would expect that the committee members would be relatively clear on what consensus meant and how it would operate in this process. Unfortunately, the stakeholders indicated through their responses that there was significant confusion here; about half of the participants I interviewed were uncertain about the definition of consensus and how decisions would be taken. More worrisome, however, was the fact that certain participants in their conceptions of consensus actually contradicted some the formal definitions in the Protocols, which were themselves agreed to by consensus. The decision making section of the Negotiated Rulemaking Committee Protocols (2006) lays out in detail what consensus means in this process. First, and most importantly, they state that the committee will operate with consensus-seeking principles “rather than voting.”24 This is necessary, they state, because consensus is “both a process and an outcome,” and as such, it is a “flexible concept that must be adapted to each context and desired outcome.” They end this introduction by noting that a “rigid rule of unanimity for all decisions will not provide this flexibility” (p. 5). Lastly, with respect to the most important decisions, they write, “…consensus shall mean either support for or acceptance of (meaning agreement not to oppose) a final recommendation to the GGNRA by all committee members” (p. 6). This is the essence of how the formal taking of decisions will work in the reg-neg committee: different scenarios may necessitate



24



Use of the word “they” here embodies the idea that the protocols were adopted by consensus, as if the committee is speaking with one voice in that document.



Negotiated Rulemaking 49 slightly modified methods, but generally the committee will work to achieve the broadest support possible, they will not use a rigid and explicit unanimity rule, and they will not take a decision over the strong objection of any committee member. At this point in the process there is still a good deal of confusion and perhaps dispute over definition of consensus for the reg-neg committee. Despite the fact that the committee adopted protocols that specifically defined consensus, and that reaching consensus on those protocols was really the only tangible achievement by the committee up to this point, only two of the stakeholders interviewed could clearly define it. As one of those participants succinctly stated, “so if any of them [significant stakeholders] are strongly objecting to the conclusion then I don’t think that we’ve got to consensus.” The other adding, “yeah, basically, does anyone object.” Aside from those two exceptions, more than half of the stakeholders interviewed had a confused view of consensus, with some responses blatantly contradicting the protocols. One stakeholder summed up the general feeling of the committee, saying, “There are a lot of differences around what that [consensus] might mean.” This sentiment, particularly with the dual meaning of differences – implying either real confusion or explicit disagreement – symbolizes the hitherto contested nature of the decision-making process. As one prominent mediator with more than twenty-years of experience noted, the definition of consensus has as real and substantial impact on power dynamics within the negotiations. Perhaps a few individuals are indeed unclear about the committee’s definition of consensus, but the majority of the discrepancy between relatively clear protocols and quite unclear responses can be explained my the underlying power dynamics. Stakeholders offered the following comments: “my assumption going



Negotiated Rulemaking 50 into this is that consensus means everybody agrees,” “it’s not clear to me that the consensus requirement is in fact a requirement,” and “[the Park] tried to eliminate the consensus requirement and define consensus to mean something other than consensus.” The stakeholders have been involved in this conflict for years and certainly have experience influencing processes and government decision-making. It seems improbable that a large number of these intelligent individuals really wouldn’t know what was going on here. More plausibly, the formal decision-making procedure remains contested because the general ambiguity of the term “consensus” offers individuals stakeholder room to exercise power over the final outcome. This is not to say that negotiated rulemaking is flawed as a process or that operating under a consensus requirement cannot transform situations. However, given the particularly volatile situation at GGNRA and the very entrenched participants, the consensus requirement may be too much to bear and may end up opening more avenues for delay and contestation. One stakeholder summarized the tension between using consensus to get people to the table and its impact in practice: “I understand it helps people keep wanting to talk, but it also allows people to drag out and delay anything by quibbling or in some cases re-quibbling the next meeting.”



F. Collaborative Learning A strong argument can be made for the integral role played by learning in the reg-neg process. Here, “learning” is construed broadly: participants were asked if they had gained new information, augmented or expanded any of their ideas with respect to the situation, changed perceptions of the other stakeholders’ positions, or increased their



Negotiated Rulemaking 51 understanding of others’ underlying interests. The standard answer from almost all environmentalists and the off-leash advocates was, up to this point in the process, largely no. Again, a division emerged between the more experienced and entrenched stakeholders and the other park users. Those involved in this situation over time felt that the process had only confirmed what they knew going in, while the only people expressing gains in knowledge or understanding were members of the other park users group. As one of the more involved stakeholders astutely stated, “…for the people who were not used to GGNRA and the NPS I think it’s been more of an education for them than for me.” Learning on the part of the participants – either simple exposure to new information or genuine and newfound understanding of the interests at play – accounts for many of the benefits gained through collaboration. In this process, individuals might be able to dialogue with one another and engage in creative problem solving as a group. Unfortunately, based on the comments of the stakeholders, not very much of that has happened thus far. The most common response received from both the environmentalists and off-leash advocates indicated the process has only solidified their views coming in. One stakeholder stated, “…I don’t really think I’ve gained huge insights into [the other group]…I do believe I have a good sense of them,” while someone from the opposing caucus said, “I think the positions are pretty much what we predicted going in.” At face value this leads to healthy skepticism about the utility of the process in this situation – perhaps the parties are just too conflicted and too far apart, or perhaps the process itself is not suited to the dynamics at GGNRA.



Negotiated Rulemaking 52 These negative responses are particularly troublesome because the majority of the initial stage of the reg-neg has been education oriented; the stakeholders have been thoroughly briefed on the process itself, they have set up the ground rules, the Park has provided bountiful information both about its responsibilities as a management agency as well as various types of data and information regarding dog management and its impacts, and the stakeholders have simply sat in many hours of meetings together. All of the GGNRA staff members I spoke with highlighted this education component as being both necessary and vitally important. Even if consensus is not reached on a final recommendation, staff members talked about the benefits of “reciprocal” learning: the Park is gaining intimate knowledge of the underlying interests of the different groups – something not readily apparent in written comments or public meetings – and, even more importantly, the stakeholders are gaining an understanding of the roles and responsibilities of the Park Service. In this respect, the Park Service does see potential for sustained partnerships or relationships with the stakeholders. Moreover, GGNRA feels that the quality of the information being generated will enable them to make a better decision even if consensus is not reached. In reality, though, the disconnect between what GGNRA sees and what the stakeholders report remains: stakeholders made very little if any mention of learning or education up to the time they were interviewed. The interviews with GGNRA staff did take place after the interviews with stakeholders – two full committee meetings and two technical subcommittee meetings took place between most of the interviews – so there is a real possibility that some of the discrepancy in responses can be explained by this gap. However, one stakeholder from the other park users group did show the beginnings of the



Negotiated Rulemaking 53 type of learning the Park Service believes they see: “I didn’t realize the degree of sensitivity [of GGNRA lands] and the level of care and management that’s professionally expected of the GGNRA park managers.” This comment came with roughly the same amount of meeting time and information as the other stakeholders. Thus, while it is likely that stakeholders’ perceptions will not be constant during this dynamic process, the aforementioned gap is only part of the explanation. The reality remains that through the first seven months of meetings stakeholders, especially environmentalists and off-leash advocates, generally report little if any learning. Part of the explanation lies in the formal and tense nature of the reg-neg meetings. The process is designed to engender dialogue and collaboration, but the image of small groups freely and creatively problem solving does not apply here. First of all, the potential number of attendees is quite large: 19 primary representatives, 19 alternates, 2 facilitators, 1 assistant facilitator, 2-3 NEPA team members, 1 solicitor, and 6-8 GGNRA staff members. In practice, around twenty-five, give or take a few, of the eligible stakeholders attend each full meeting. The sheer size of the group makes it difficult just to manage discussion. As a result, the reg-neg meetings tend to operate in a very stiff manner, with comments from the stakeholders being addressed to the facilitators and to the Park Service. This has been a largely one-way mode of communication; in the meetings I have attended there have only been a handful of cross-table, dialogue-type interactions. The seating arrangement and participation style of the Park Service representative reinforce this one-way quality. The meetings take place in a spacious room with several large folding tables arranged in a rectangular shape. As one stakeholder described,



Negotiated Rulemaking 54 “There’s a lot of us, so…you have to look like 20 feet across the table, it is not a personal interaction type thing except for the people sitting next to you…there’s not a lot of opportunity for conversation.” Moreover, the facilitators and the Park Service representative tend to sit together at one end of the table, at what would be considered the front of the room. Whether intentional or not, this posture gives the impression that the Park Service has a detached role, more like a facilitator than a stakeholder. This detachment is further reinforced by the behavior of the Park Service representative during the meetings. The Park made a strategic decision that, due to the conflict and mistrust present, they must appear as neutral as possible throughout the process. This translates into the Park Service stakeholder staying out of the thick of the discussions; she tends to field comments instead of really engaging in the negotiations. To the extent that one has faith in the word of the Park Service, they have not predetermined the outcome of the process. Staff members have repeatedly acknowledged this perception and replied that they are largely open to what the committee recommends as long as it is within the parameters and withstands the NEPA process. Regardless, the Park Service representative generally sits back during discussions and allows the other stakeholders to negotiate, only stepping in when clarification is needed. This was highlighted by two interactions during the most recent technical subcommittee meeting. In a discussion dealing with rule enforcement several stakeholders specifically directed their comments to the Park Service representative as recommendations, saying I hope the Park considers X, or the Park should do Y. Dialogue was not even attempted here. Moreover, in responding at one point, the Park Service stakeholder said I’m glad that



Negotiated Rulemaking 55 “you guys” had this conversation.25 This type of language clearly supports the claim that the Park Service is detached from the group, not engaged in the thick of negotiations like the other stakeholders. The goal of this strategy is to combat a pervasive feeling among certain communities that the whole reg-neg process is just a show and that the Park Service has their own plan ready. Understandably, the Park would face challenges in fully engaging in discussions. But this posture creates a problematic dynamic in the negotiations. The other stakeholders were told the rules, regulations, management guidelines, and legal responsibilities that bind the Park Service. What they do not know, however, is what the Park Service would do if they were to decide the policy themselves. The idea of a BANTA – best alternative to negotiated agreement – is relevant because a rational individual only negotiates to improve their outcome with respect to their BANTA (Fisher & Ury, 1991, p. 100). Here, due to the aforementioned Park Service strategy, the other stakeholders have very little information with which to form their BANTA. Accordingly, as has happened here to some extent, discussions can easily lose focus and people may tend to contest every minor detail. One prominent facilitator has notice a trend of agencies sitting back and being relatively passive in reg-negs. In his experience, “one of the things that happens when [the] agency does that [is] parties talk and talk but don’t really converge.” The prolonged procedural discussions, delays, and lack of substantive negotiations up to this point tend to support this analysis.



25



I was not allowed to audio record during technical subcommittee meetings. As such, I cannot formally quote what was said, though I made my best effort to truthfully capture most, if not all, of particularly important statements.



Negotiated Rulemaking 56 1. Trust The role of trust is tied very closely to learning and relationship-building in the reg-neg process. The idea is that sustained, face-to-face interactions will work to uncover peoples’ underlying interests and to knit the committee together in a joint problem solving exercise. Participants expressed mixed responses when asked about trust; there were more affirmative answers than with learning, but the overall tone of the discussion was leaning heavily negative. In the absence of substantive negotiations, those expressing that some trust had been built through the process up to now pointed specifically to the ground rules and to the site visits. Three individuals felt that reaching consensus on the ground rules was indicative of the potential for eventual success: That was all again something that was very positive for building trust because people did have different views and then they listened to each other and then we all agreed on [a] consensus position so I think that again builds trust that it’s a group that can work together. In this respect, tackling the procedural issues showed some members of the group that they could work together and did begin the process of creating trust and relationships. This is a common approach in reg-negs; the facilitators used that mini-negotiation as an icebreaker, and hopefully trust builder, for the larger issues ahead. This is certainly encouraging and the importance of getting buy-in from the stakeholders and keeping everyone at the table early on should not be understated. However, the fact that only three participants, two of whom were from the other users group, mentioned the



Negotiated Rulemaking 57 procedural gains indicates that this may not have been a significant trust-building success.26



2. Site Visits The site visits, on the other hand, were more frequently discussed as positive interactions. The Park set up times for willing stakeholders – participation was not mandatory – to visit the various lands up for discussion. Stakeholders were accompanied to the sites by park staff who gave overviews of the relevant issues and took questions. Participants consistently described the site visits as being qualitatively different than the committee meetings. The interactions were informal, largely friendly, and did engender some personal interactions. As one stakeholder summarized, “You saw people in their own little world outside of the meeting place…we were…hiking up hills and asking questions, and just really brought a good side to people of seeing the environment versus seeing the issue…It just lightened people’s attitudes.” In contrast to peoples’ guarded and tense postures at the meetings, being out in nature together worked to augment the interactions. This highlights the rigid nature of the full committee meetings where some individuals don’t even have what they would consider personal interactions with the other committee members. Moreover, one of the only transformative interactions occurred in the field: One of the benefits of the site visits was that…we learned one of the people we had sort of pigeon-holed as pro-dog and nothing else actually has got a very



26



In fact, recent actions – mainly communications with the media – by certain individuals have been challenged as deviating from acceptable behavior under the protocols. This led to a formal reprimand by the Park at full committee meeting #6, and the facilitators indicating that stronger ground may need to be considered. As of this writing the committee had not undertaken discussions to change the protocols.



Negotiated Rulemaking 58 balanced view and is real sensitive to the same issues that we’re sensitive to. It’s nice to find someone like that, we can dialogue and we can actually work with this person. This type of revelation came about because individuals were able to talk to one another on a personal level, something they have been largely unable to do during committee meetings thus far. Talking about the other stakeholders, one committee member pointed out that on the site visits s/he “saw more of their personal sides, which is different than the position they’re representing.” The qualitatively different experience of the site visits enabled this kind of interaction, and the respect or even trust that flowed from it. The more informal, casual, and personal exchanges that could occur during the site visits may help lay the foundation for future consensus on the substantive issues. Certain committee members are now able to see each other a little more as people and a little less as opposition. That said, the site visits were not mandatory, and thus the benefits only accrued to those participating. There is room here for the facilitators to arrange more small group activities, either during or outside of the meetings, given the formal and rigid nature of the full meetings. In fact, the facilitators, trying a new tactic to identify potential areas of consensus, arranged a second round of field trips on May 4th and 7th for willing participants to discuss what a dog management policy might look like at different locations. The evidence from previous site visits indicates this is a positive way to move the process forward. The site visits were not, however, all uniformly positive. In at least one case the personal interaction during the site visit worked to highlight disagreement instead of



Negotiated Rulemaking 59 creating common ground. As one party to the off-leash advocate-environmentalist interaction recounts: There was significant disagreement right there about the facts on the ground as we stood and stared at them…We were standing at Fort Funston staring at a big sand dune where the blowing sand had completely covered iceplant, and bushes, and all of the vegetation, as well as the fences that ran through it that were completely covered. And one of the other people said look at what all the trampling [by offleash dogs] has done, you can’t even see the plants. And I said, no look closer and you’ll see that the sand has covered everything that was there, which is quite different. Something as basic as that we could not reach agreement on. This is only one negative comment in a consistently positive group of comments, but it nonetheless highlights the fact that significant disagreement and distrust does exist among the stakeholders. Nonetheless, respondents consistently indicated that they wished the Park Service had set up the site visits earlier in the process, both to engender some of these personal interactions earlier, but also to give people on-the-ground exposure to the areas they will be discussing. In this respect, coupling the procedural discussion with mandatory site visits after the first or second meeting could help in knitting the committee together. And using site visits or other small group activities throughout the process might help diffuse some of the tension of the committee meetings, perhaps helping stakeholder move forward on issues where there is some potential for consensus.
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IX. Conclusion In the best of circumstances negotiated rulemaking might have the power to access local knowledge, build relationships, transform conflict, and enable creative problem solving. If this were case and the committee were truly balanced, then one could reasonably expect that a recommendation or decision endorsed by such a committee would carry more legitimacy than a proposal by the agency alone. Indeed, the committee may even outline a “better” approach to the particular policy or management issue. But then again it might not. The dog management situation at Golden Gate National Recreation Area is not the best of circumstances. Here, we have a hitherto contested urban national park situated in the political climate of the Bay Area, and an off-leash dog walking conflict that has persisted for more than twenty years. This is clearly a unique situation, but it provides a fruitful environment to explore from an in-process perspective what, if anything, the negotiated rulemaking process can accomplish. The following observations and findings provide an outline for thinking about this question: •



The stakeholders on this committee bring a tremendous amount of local knowledge and experience related to dog management issues to the table. They also bring advocacy positions and relatively narrow interests. The ability of the Park Service and the facilitators to weigh these narrow interests against broader public interests will impact the eventual success of the process and the policy.



•



The committee is roughly balanced on paper, but decidedly not so in practice. The Other Park Users representatives are significantly less active and less vocal in the negotiations. As such, the off-leash/environmentalist dichotomy is simply



Negotiated Rulemaking 61 rehashed in a new arena. The absence and perceived questionable removal of Ocean Beach DOG from the process is an additional threat to its legitimacy. •



Little substantive progress has been made in the negotiations up to this point.



•



A good portion of stakeholders have not yet fully embraced their roles as representatives of local communities, reporting minimal engagement with those constituencies. This deficit is worrisome early on and may be devastating to the transmission of any legitimacy or benefits produced through the process.



•



Social capital inside the meeting has been divisive, producing an off-leash caucus and an environmentalist caucus. This reinforces the concerns about balance and narrow interests, while also leading to inflexibility in the process.



•



Certain stakeholders are likely strategically contesting the consensus requirement in order to gain power inside the process. This too adds to inflexibility as stakeholders challenge almost every possible point.



•



Full committee meetings were consistently reported as being stiff and formal, generating little dialogue and minimal opportunities for constructive exchanges.



•



GGNRA staff focus on the importance of learning and education in the process, but stakeholders report very little of this up to now.



•



No significant trust has been built between the off-leash advocates and the environmentalist through the process thus far.



•



Site visits have provided opportunities for the types of informal dialogue and potentially transformative interactions that are lacking in the full committee meetings. Utilizing similar, small group interactions may be a way to move the process forward.



Negotiated Rulemaking 62 What has the negotiated rulemaking process itself accomplished at GGNRA? Up through the first seven months of this process the answer is not much. I acknowledge that the process is ongoing and that these analyses are necessarily preliminary. That said, the reg-neg process has yet to establish the necessary foundation to produce a recommendation or decision that will be seen as more legitimate than what the Park Service would do on its own. What that foundation must be specifically – balanced participation, social capital, reciprocity, learning, trust, etc – is not clear and is likely situation dependent. On a positive note, the process has exposed GGNRA in greater deal to the interests of certain stakeholders and site visits have engendered some personal interactions. However, it is not at all clear that these benefits are contingent on the specific reg-neg structure, but rather they may follow from deliberate commitment by the Park Service and collaboration in general. The fact that the negotiated rulemaking process at GGNRA has resulted in minimal to no gains on any of the foundational factors up to now is disconcerting for the legitimacy of whatever eventual recommendation is produced.
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Negotiated Rulemaking 67 Appendix A Stakeholder Interview Protocol – Interview #1 (9/7/06 – 11/30/06) 1st Interview (revised 8/31/06) [edited10/22/06] Preparer: Alan Zarychta A. Individual and Group Questions 1. How long have you been with ------- (organization)? 2. What interests does your organization represent (generally and in the reg-neg)? 3. How long have you personally been involved with the off-leash dog walking issue? How long has it been an issue, or in your consciousness? 4. From all the potential … how were you chosen to represent your group on the negotiated rulemaking committee? • Did your group have a formal process to select a participant and an alternate? • Which of your personal characteristics or skills do you feel are most relevant? 5. How much time/effort/resources have you and your organization devoted to the reg-neg? 6. Did your group have a position on the off-leash dog walking issue coming into the negotiations? If so, what was that position? • Has this position changed at all thus far? • What are your goals in the negotiations? What do you want to see at the end? B. Social Capital 1. Have you been involved in public participation activities prior to this? If so, can you describe this participation and your experience with these types of involvement? • Have you been involved with any other negotiation activities similar to the reg-neg committee? If so, how do these experiences compare with the GGNRA reg-neg? 2. How do you feel about your participation in the negotiations thus far? • Have you developed a particular approach or style to your negotiating?
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What is your attitude or outlook when approaching the negotiations?



3. Do you or your organization have any pre-existing relationships with any of the other stakeholders? • What is the nature of these relationships? Positive or negative? • Have these relationships led to the formation of coalitions among participants? • How have these relationships affected the negotiation process thus far? • Do you feel you’ve gotten to know the other stakeholders? Impact of this? 4. How do you connect or communicate what happens during the committee meetings to your organization? To your larger constituency? • How does your organization feel about the process? Their constituency? • How would you describe the awareness of your constituency with respect to this process? Do they understand the process and the goals? C. Learning 1. How has the experience of being on this committee affected your position on the off-leash dog walking issue? • Have you learned anything new? • Have you gained any new perspectives? • Has your level of understanding of different participant’s views changed? • What has contributed to these changes/learning? 2. What role has scientific research played in the committee negotiations? • Have you been exposed to any new scientific information? • Where has the science come from? • Is it understandable to everyone? • Does everyone view the science the same way? 3. How do you personally weigh human values and ecological values in the context of the off-leash dog walking issue? 4. How has the committee as a whole weighed human and ecological perspectives during the negotiations? • Have these issues come up thus far? • Are there clear, opposing views or is there a spectrum of values? • How are these dimensions of the issue considered in the committee? • Are opposing valuations respected?



Negotiated Rulemaking 69 D. Evaluation 1. How does the reg-neg committee compare to other types of public involvement that you’ve been involved with? (Or, how does this interaction with GGNRA compare to other interactions you’ve had with the Park?) • Is it better or worse than notice and comment, public hearings, focus groups, policy roundtables, informal negotiations, etc.? 2. How has the consensus requirement impacted the committee or the nature of the discussions? Has this been a factor up to now? 3. How would you describe your experience on the reg-neg committee thus far? •



How would you describe the tenor of the interactions or the atmosphere of the meetings?



•



Are all the relevant interests represented on the committee?



•



Are all the participants on an even playing field? Does anyone have disproportionate influence?



•



Have the committee interactions helped build trust among these groups? Respect? Why or why not?



•



Given your experiences to date, is there anything you would do to improve the reg-neg process?



Conclusion: 1. Are there any final comments you would like to add about anything we’ve discussed that would help me understand the process, the issues, or your involvement on the committee? Is there anything I should have asked about that I did not? 2. Thank you very much for your time.



Negotiated Rulemaking 70 Appendix B GGNRA Staff Interview Protocol – (4/6/07 – 4/5/07) 1) In what ways have you been involved with the reg-neg committee? with the off-leash (or dog management) issues in general? 2) Can you quantify the amount of time or resources you have devoted to the negotiated rulemaking effort? 3) How do you feel about using the negotiated rulemaking process in this situation? 4) How was the decision made to use reg-neg in the this situation? Did you support that decision at the time? Now? 5) What impact has undertaking this negotiated rulemaking had on your job? on the park as a whole? 6) What do you think is at the root of the conflict over off-leash dog-walking in the park? 7) What are the key factors that have contributed to the off-leash dog walking dispute over time? 8) What do you expect to see at the end of the negotiated rulemaking process? 9) In your opinion, how is the negotiated rulemaking process going? 10) Is there anything you would have liked to see done differently with respect to the negotiated rulemaking process up to this point? 11) What can using the reg-neg process in this situation accomplish? What can it not accomplish – what are its limitations here?



Negotiated Rulemaking 71 Appendix C Primary GGNRA Negotiated Rulemaking Actors Committee Members (alternates in parentheses): • Department of Interior o NPS: Christine Powell (Howard Levitt) • Off-leash Advocates o Crissy Field Dog Group: Martha Walters (Cynthia Adams) o Fort Funston Dog Walkers: Linda McKay (Karin Hu) o CalDog: Gary Fergus (Carol Copsey) o Pacifica Dog Walkers: Anne Farrow (Jeri Flinn) o San Francisco Dog Owners Group: Keith McAllister (Carol Arnold) • Commercial Dog Walking Businesses o ProDog: Joe Hague (Donna Sproull) • Environmental Organizations o CA Native Plant Society: Mark Heath (Jake Sigg) o Center for Biological Diversity: Brent Plater (Jeff Miller) o Birdwatchers – Environmentalist: Arthur Feinstein (Golden Gate Audubon: Elizabeth Murdock) o Marine Mammals – Marine Mammal Center: Erin Brodie (Farollones Marine Sanctuary Association: Joanne Mohr) o Sierra Club (local): Norman LaForce (Gorden Bennett) o San Francisco League of Conservation Voters: Steven Krefting (Michelle Jesperson) • Other Park Users o Coleman Advocated for Youth: David Robinson (Marybeth Wallace) o Equestrian Groups – Marinwatch: Judy Teichman (Mar Vista Stable: Holly Prohaska) o Seniors and Disabled – Senior Action Network: Bruce Livingston (Bob Planthold) o Marin Humane Society: Cindy Machado (Steve Hill) o San Francisco SPCA: Daniel Crain (Christine Rosenblat) o Former Members of GGNRA Citizens Advisory Commission: Paul Jones (Betsey Cutler) Facilitators [Center for Collaborative Policy] • Greg Bourne • Mike Harty • Catherine McCracken GGNRA Staff: • Brian O’Neill (Superintendent) • Mai-Liis Bartling (Assistant Superintendent) • Daphne Hatch (Natural Resources) • Mary Beth MacFarland (Law Enforcement Rangers)
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Yvette Ruan (Park Police) Shirwin Smith (Management Specialist)
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