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United States District Court District of Massachusetts (Boston) CIVIL DOCKET FOR CASE #: 1:15-cv-13308-WGY Sai v. Transportation Security Administration (TSA) et al Date Filed: Status: Nature of suit: Assigned to: Case in other court: Cause: Date terminated: Jurisdiction: Jury demand:



Sept 4, 2015 Closed 440 Civil Rights: Other Judge William G. Young USCA - First Circuit, 15-02526 42:1983 Civil Rights Act Dec 15, 2015 Federal Question Plaintiff



Parties and Attorneys



Plaintiff Sai



Attorneys and Firms Sai 500 Westover Dr #4514 Sanford, NC 27330-8941 (510) 394-4724 Fax: (206) 203-2827 PRO SE



Defendant Transportation Security Administration (TSA) Defendant Department of Homeland Security (DHS) Defendant United States (USA) Defendant MA State Police Troop F / MAssport (MPD) Defendant Massachusetts Port Authority (Massport) Defendant City of Boston and in both official and individual capacities © 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service // PAGE 1
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Sai v. Transportation Security Administration (TSA) et al, Docket No. 1:15-cv-13308 (D. Mass. Sept 04, 2015), Court Docket



Defendant Tricia Tonge-Riley TSA STSO Defendant Shanna Kukla TSA STSO Defendant Paul Coleman MPD Officer Defendant John Ferragamo TSA security manager Defendant Alex Ransom TSA Office of Intelligence (TSA-OI) Defendant William Evans TSA incident monitor Defendant Jeh Charles Johnson DRS Secretary Defendant John S. Pistole Defendant Francine Kerner Defendant Megan H. Mack Defendant Tamara Kessler Defendant Kimberly Walton Defendant William McKenney Defendant Seena Foster Defendant Zachary Bromer Defendant Jeremy Buzzell © 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service // PAGE 2
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Sai v. Transportation Security Administration (TSA) et al, Docket No. 1:15-cv-13308 (D. Mass. Sept 04, 2015), Court Docket



Defendant Erika Lucas Defendant Unknown TSA counsel



Docket Entries



Reverse Entries



Numbers shown are court assigned numbers. Entry # Filing Date Action Description 1 Sept 4, 2015 View COMPLAINT against All Defendants, filed by Sai.(Coppola, Katelyn) (Additional attachment(s) added on 9/4/2015: # 1 Civil Cover Sheet) (Coppola, Katelyn). (Entered: 09/04/2015) 2 Sept 4, 2015 Request MOTION for Leave to Proceed in forma pauperis by Sai. (Attachments: # 1 Text of Proposed Order)(Coppola, Katelyn) (Entered: 09/04/2015) 3 Sept 4, 2015 View MEMORANDUM in Support re 2 MOTION for Leave to Proceed in forma pauperis filed by Sai. (Attachments: # 1 Affidavit, # 2 Text of Proposed Order)(Coppola, Katelyn) (Entered: 09/04/2015) 4 Sept 4, 2015 Request MOTION Access to CM/ECF by Sai.(Coppola, Katelyn) (Entered: 09/04/2015) 5 Sept 8, 2015 Request ELECTRONIC NOTICE of Case Assignment. Judge William G. Young assigned to case. If the trial Judge issues an Order of Reference of any matter in this case to a Magistrate Judge, the matter will be transmitted to Magistrate Judge Jennifer C. Boal. (Abaid, Kimberly) (Entered: 09/08/2015) 6 Sept 8, 2015 Request Summons Issued as to All Defendants. Counsel receiving this notice electronically should download this summons, complete one for each defendant and serve it in accordance with Fed.R.Civ.P. 4 and LR 4.1. Summons will be mailed to plaintiff(s) not receiving notice electronically for completion of service. (Coppola, Katelyn) (Entered: 09/08/2015) 7 Sept 23, 2015 Request Judge William G. Young: ELECTRONIC ORDER entered re 2 Motion for Leave to Proceed in forma pauperis and 4 Motion Access to CM/ECF.The motion to proceed in forma pauperis is denied without prejudice to its renewal supported by the appropriate papers which may be filed under seal.The motion for CM/ECF access is denied as is the motion for appointment of counsel. (Paine, Matthew) (Entered: 09/23/2015) 8 Oct 13, 2015 Request MOTION for Clarification and for Entry of Written Opinion re 7 Order on Motion for Leave to Proceed in forma pauperis, Order on Motion Access to CM/ECF by Sai.(Paine, Matthew) (Entered: 10/14/2015) 9 Oct 15, 2015 Request Judge William G. Young: ELECTRONIC ORDER entered denying 8 MOTION for Clarification and for Entry of Written Opinion re 7 Order on Motion for Leave to Proceed in forma pauperis, Order on Motion Access to CM/ECF. (Paine, © 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service // PAGE 3
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10



Nov 16, 2015



View



11



Nov 19, 2015



Request



12



Dec 11, 2015



Request



13



Dec 11, 2015



Request



14



Dec 11, 2015



Request



15



Dec 14, 2015



Request



16



Dec 14, 2015



Request



17



Dec 15, 2015



Request



18



Dec 15, 2015



View



19



Dec 22, 2015



Request



20



Feb 16, 2016



Request



21



Feb 18, 2016



Request



Matthew) (Entered: 10/15/2015) MOTION to Appoint Counsel and Waiver of Fees Under 42 U.S.C. 2000a3(a); MOTION for Deferred Entry of Judgment and Stay Pending Appeal ( Responses due by 11/30/2015) by Sai.(Paine, Matthew) (Entered: 11/17/2015) Judge William G. Young: ELECTRONIC ORDER entered denying 10 MOTION to Appoint Counsel and Waiver of Fees Under 42 U.S.C. 2000a3(a); MOTION for Deferred Entry of Judgment and Stay Pending Appeal. (Paine, Matthew) (Entered: 11/19/2015) NOTICE of Change of Address by Sai (Paine, Matthew) (Entered: 12/11/2015) MOTION to Stay Pending Appeal by Sai.(Paine, Matthew) (Entered: 12/11/2015) NOTICE OF APPEAL as to 7 Order on Motion for Leave to Proceed in forma pauperis, Order on Motion Access to CM/ECF, 9 Order on Motion for Clarification, 11 Order on Motion to Appoint Counsel, Order on Motion for Deferred Entry of Judgment and Stay Pending Appeal by Sai NOTICE TO COUNSEL: A Transcript Report/Order Form, which can be downloaded from the First Circuit Court of Appeals web site at http://www.ca1.uscourts.gov MUST be completed and submitted to the Court of Appeals. Counsel shall register for a First Circuit CM/ECF Appellate Filer Account at http://pacer.psc.uscourts.gov/cmecf. Counsel shall also review the First Circuit requirements for electronic filing by visiting the CM/ECF Information section at http://www.ca1.uscourts.gov/cmecf. US District Court Clerk to deliver official record to Court of Appeals by 12/31/2015. (Paine, Matthew) (Entered: 12/11/2015) Certified and Transmitted Abbreviated Electronic Record on Appeal to US Court of Appeals re 14 Notice of Appeal. (Paine, Matthew) (Entered: 12/14/2015) USCA Case Number 15-2526 for 14 Notice of Appeal filed by Sai. (Paine, Matthew) (Entered: 12/14/2015) Judge William G. Young: ELECTRONIC ORDER entered re 13 Motion to Stay.Case ORDERED administratively close. It may be reopened upon motion. (Paine, Matthew) (Entered: 12/15/2015) Judge William G. Young: ORDER entered: ORDER FOR CLOSURE (Paine, Matthew) (Entered: 12/15/2015) USCA Appeal Fees received $ 505 receipt number 1BST053386 re 14 Notice of Appeal, filed by Sai (Caruso, Stephanie) (Entered: 12/22/2015) MOTION for Clarification re 18 Order for Closure by Sai.(Paine, Matthew) (Entered: 02/17/2016) Judge William G. Young: ELECTRONIC ORDER entered:



© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service // PAGE 4
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Denied. No clarification is necessary re 20 Motion for Clarification (Paine, Matthew) (Entered: 02/18/2016)



© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service // PAGE 5
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United States District Court for the District of Massachusetts Sai



[email protected]



+1510 3944724 phone / +12062032827 fax



4023 Kennett Pike #54514, Wilmington, DE 19807



Plaintiff



v. Transportation Security Administration (TSA 2)



601 S. 12th St., Arlington, VA 22202



Department of Romeland Security (DRS) Mail Stop 3650, Washington, DC 20528



Civil Action No.:



United States (USA)



Previously docketed as: 15-mc-91275



MA State Police, Troop F / Massport (MPD) Massachusetts Port Authority (Massport) City of Boston and in both official and individual capacities': Tricia Tonge-Riley, TSA STSO Shanna Kukla, TSA STSO Paul Coleman, MPD Officer



I



Note: "Sai" is Plaintiffs full legal name.



TSA is a subcomponent of DHS. "TSA", throughout this complaint, should be read to include DHS, except in naming a title or office.



2



3 Sai does not know the addresses or attorneys for service of process of the individual-capacity defendants, but has previously agreed with TSAlDHS to serve many of the individual capacity defendants through counsel in another case, and has moved to do the same in this case.



All of the individual defendants are agency employees (who, moreover, have discoverable evidence), and therefore DHSrrSA must both know their physical addresses and have an obligation to disclose that information. If individual defendants refuse consent for individual capacity service through counsel, this information will be obtained by discovery after case initiation. As a matter of simple civility and individual privacy, it would be preferable to avoid having to discover, publicly disclose, and serve individual defendants' personal addresses. Hopefully the defendants agree, and will cooperate with alternative service.
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John Ferragamo, TSA security manager Alex Ransom, TSA Office of Intelligence (TSA-OI) William Evans, TSA incident monitor Jeh Charles Johnson, DRS Secretary John S. Pistole Francine Kerner Megan H. Mack Tamara Kessler Kimberly Walton William McKenney Seena Foster Zachary Bromer Jeremy Buzzell Erika Lucas Unknown TSA counsel



Defendants



Complaint for violation of the Rehabilitation Act, Bivens / § 1983, etc,"



Summary 1. This is a complaint' under the Rehabilitation Act / ADA, Bivens /42 U.S. Code § 1983, US



This complaint is filed in order to "get in the door" before the FTCA deadline. Due to the unjust unavailability of CMIECF for pro se case initiation, it is not complete. It lacks several hundred pages of supporting documents that are intended to be attached to the complaint (to ensure that they are part of the pleadings and considered on any motion to dismiss and prevent an Iqbal challenge). Because Sai has been forced to file this on paper, hyperlinks in the original document have been destroyed.



4



These problems will be rectified via CM/ECF once access is granted, by filing an amendment as of right. 5



Notice of related cases: Sai v. TSA, No. 1:14-cv-00403-RDM (D.D.C.), is ongoing litigation relating to TSA's
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Constitution, common law torts, APA, common law civil conspiracy, etc., challenging violations of Sai's rights that occurred at BaS airport, as well as those occurring in the processing Sai's grievances thereafter. 2. This



case



seeks



declaratory



relief,



injunctions,



permanent injunctions,



statutory,



compensatory, punitive, and other damages; costs; attorney's fees; etc.



Facts



BOS incident



3. On January 21,2013, Sai passed through a TSA checkpoint at BaS airport. 4. At the time, Sai was mute, due to a neurological disability. 5. At the time, Sai was wearing a satirical political t-shirt with a parody "Department of Hopeland Security" insignia on the front and the word "CITIZEN" on the back. 6. Sai opted out of electronic strip search and consented, under duress, to a patdown. 7. While waiting for the patdown, Sai moved a few feet to keep Sai's belongings in sight, as they were obscured by the electronic strip search machine. 8. Sai's belongings were cleared by x-ray screening, and Sai's person was cleared by patdown. 9. Defendants Kukla and Tonge-Riley ("BaS BDOs") selected Sai for "secondary screening" because of Sai's mutism, shirt, opt out, and movement. 10. At the beginning of interacting with the BaS BDOs, Sai clearly indicated in a combination of English mouthing and American Sign Language that Sai was mute but not deaf, and the BaS



violations of the Freedom of Information Act and Privacy Act, including documents directly related to this case. Sai v. DHS et aI., No. 1:l4-cv-01876-RDM (D.D.C.) is ongoing litigation relating to TSA, DHS, and TSA HQ employees' refusal to respond to Sai's grievances regarding the events complained of in this suit.
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BDOs indicated their understanding of this fact. 11. After the patdown and x-ray screening, the BOS BDOs searched all of Sai's belongings for approximately 40



minutes, concentrating almost exclusively on reading through Sai's



medication labels, personal notes, confidential business documents, wallet cards, checkbook, books, etc. 12. Throughout this screening, the BOS BDOs interrogated Sai on matters completely unrelated to their lawful duties (the detection of weapons and explosives), such as Sai's travel history, name, details of disability, medications, associations, etc. 13. Sai refused to answer these questions, except to provide the BOS BDOs with Sai's boarding pass when requested, and to identify Sai's ocarina as such to Defendant Kukla when asked what it was. 14. During this search, the BOS BDOs specifically read a medical information card in Sai's wallet, signed by Sai's neurologist, stating Sai's medical need for constant access to communication aids such as pen and paper, laptop, medicine, food, juice, and water. 15. On at least twelve separate occasions, the BOS BDOs refused to allow and/or physically prevented Sai from accessing pen and paper necessary for full communication. 16. On one occasion, the BOS BDOs' attempt at physically obstructing Sai's access to Sai's pen was unsuccessful, and they then briefly moved aside to stop obstructing Sai's access to paper. 17. Sai then used the pen and paper to write a verbatim quote of the controlling case law in US v. Davis, objecting to the illegality ofthe BOS BDOs' search.



18. The BOS BDOs then read Sai's note, scoffed, and proceeded with their illegal search. 19. Sai then proceeded to begin writing again, in reply to the BOS BDOs' response.
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20. As Sai was writing, Defendant Tonge-Riley physically assaulted Sai, ripping Sai's paper away, in direct retaliation for Sai having written a protest of the illegal search, and in order to prevent Sai from speaking further. 21. The BOS BDOs thereafter obstructed Sai's access to paper repeatedly, and Defendant Tonge-Riley physically assaulted Sai in the process. 22. At no time did the BOS BDOs have any reasonable doubt that Sai was mute. 23. The BOS BDOs did not recognize Sai's use of American Sign Language (ASL) as a language. 24. The BOS BDOs were not capable of understanding complex ideas through any means of communication available to Sai other than writing. 25. The BOS BDOs failed to provide an ASL interpreter. 26. The BOS BDOs not merely failed to provide pen and paper, but deliberately and feloniously assaulted and battered Sai in order to seize Sai's pen and paper and prevent Sai from communicating. 27. Before this incident occurred, Sai had recently moved multiple times, and obtained a court ordered name change. 28. During the search, the BOS BDOs found some of Sai's older medications in a bag, together with Sai's old passport. 29. Upon issuing Sai's new passport, the Department of State had voided Sai's old passport, affixed Sai's new passport photo, and returned both to Sai. 30. Sai's old passport matched the name on Sai's older medications, and its photos matched Sai's new passport.



I j



j
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31. The BOS BDOs fixated on this, purporting (incorrectly) that it is illegal to have an old passport or to carry old medications, and conducting further search for the express purpose of investigating this purportedly illegal activity. 32. The BOS BDOs made copies of Sai's identification and boarding pass. 33. The BOS BDOs summoned MPD Officer Coleman to interrogate Sai because of Sai's old passport and medications. 34. Coleman took possession of Sai's passports, driver's license, boarding pass, and medications. 35. Coleman proceeded to unlawfully conduct a custodial interrogation of Sai regarding Sai's travel history, associations, etc., for the express purpose of investigating purportedly illegal activity. 36. At no time did Coleman issue a Miranda warning. 37. Sai objected to this interrogation. 38. Coleman purported that it was a just a voluntary discussion, though no reasonable person would have believed themselves free to go in Sai's position. 39. Coleman continued to detain Sai and seize Sai's belongings while running an NCIC warrant check. 40. At no time did Coleman have any reasonable suspicion of Sai having made any unlawful action. 41. Coleman acted at the BOS BDOs' express direction in detaining Sai. 42. Coleman failed to conduct an independent investigation as to whether there existed any ground to detain Sai. 43. The BOS BDOs continued to search Sai's belongings while Coleman was runmng the
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warrant check. 44. After receiving a clear NCIC warrant check, Coleman permitted Sai to leave.



Grievance handling



45. TSA was legally mandated, and promised in writing, to respond to Sai's BOS grievance by July 25,2013. 46. TSA deliberately and unlawfully refused to respond to Sai's grievance. 47. Based on intra-agency emai1s obtained by FOIA, TSA HQ personnel feloniously conspired first to deliberately obstruct, and then to delay, the federal investigation of Sai's grievance. 48. Based on documents obtained by FOIA, BOS TSA personnel feloniously obstructed the federal investigation of Sai's grievance by knowingly and willfully making false or completely imagined statements in their reports of the BOS incident, directly in contradiction with video evidence. 49. TSA only responded to Sai's grievance after nearly a year and a half of litigation, on March 4,2015. 50. TSA has adopted the BOS BDOs ' false statements as the agency's own position, despite irrefutable evidence that the statements were false. 51. TSA's official position in its response to Sai's grievance is that Sai was deprived of writing materials in deliberate retaliation for Sai's having used them to object to the illegality of the BOS BDOs' search, and in order to impose a prior restraint on Sai's speech. 52. TSA was legally mandated, and promised in writing, to respond to Sai's administrative appeal of that response, filed May 3, 2015, by June 3, 2015. 53. TSA deliberately and unlawfully refused to respond to Sai's administrative appeal.
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54. TSA only responded to Sai's administrative appeal, on August 25,2015, after a motion in the same litigation.



General



55. Sai has been damaged and prejudiced by defendants' actions and inactions. 56. Although Sai's disability and the resulting magnification in physical harm caused by mental or emotional distress is unusual, under the "eggshell" doctrine, "[i]t is a settled principle of tort law that when a defendant's wrongful act causes injury, he is fully liable for the resulting damage even though the injured plaintiff had a preexisting condition that made the consequences of the wrongful act more severe than they would have been for a normal victim." j\;[aurer v. US, 668 F. 2d 98,99-100 (2nd Cir. 1981) 57. Defendants were made aware of Sai's condition and unusual vulnerability to stress, which was specifically documented by a formal letter" attached as an exhibit to Sai's grievances.



Procedural issues



58. This complaint 



IS



written pro se, without the assistance of counsel. Although Sai has



attempted to read and follow this Court's rules, the Federal Rules of Civil Procedure, applicable statutes / regulations, etc., Sai is not an attorney, and asks for the liberal construction and relaxed procedural requirements normally given to pro se plaintiffs. 59. To the extent that the Court believes that a matter filed by Sai should be construed or interpreted differently than its facial content, Sai respectfully requests that the Court ask Sai for clarification or confirmation, so that it is in keeping with Sai's intent and in Sai's favor,



6 This letter was signed by Sai's neurologist at the time - and written well before the BOS and SFO incidents.



a motor disorders specialist at the University of Chicago
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and so that Sai has the opportunity to correct any good faith omissions or errors. 60. Sai requests that, wherever possible, all communications regarding this matter be emailed to [email protected] or served via CMIECF rather than by physical mail.



Parties



61. Sai is a U.S. citizen who has and and is regarded as having a disability, as defined in 42 U.S. Code § 12102(1) and 29 U.S. Code § 705(20)(B). 62. DHS and its component agency TSA (jointly and severally, "TSA"), are "Executive agencies", and TSA's airport checkpoint screenings are a "program or activity receiving Federal financial assistance", within the meaning of § 794(a). 63. TSA's handling of the grievances are also a § 794 "program or activity". 64. MA State Police, Troop F / Massport (MPD) is the police department operating at BaS airport checkpoints. 65. Massachusetts Port Authority (Massport) is the entity that owns and operates the BaS airport, and has partial control over the training and supervision of MPD officers. 66. The City of Boston has partial control over the training and supervision ofMPD officers. 67. Tricia Tonge-Riley is a TSA STSO / EBDO at BaS. 68. Sharma Kukla is a TSA STSO / BDO at BaS. 69. Paul Coleman is an MPD police officer. 70. John Ferragamo is a TSA security manager at BaS 71. Alex Ransom is a reporting officer at the TSA Office ofIntelligence (TSA-OI) 72. William Evans is a TSA incident monitor.
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73. Jeh Charles Johnson is the DRS Secretary. 74. Megan H. Mack has been the DRS Officer for Civil Rights and Civil Liberties (CRCL) since Oct. 23, 2013. 75. Tamara Kessler was the DRS CRCL Officer before Oct. 23, 2013. 76. John S. Pistole is the Administrator of the TSA. 77. Kimberly Walton is the TSA Assistant Administrator for the Office of Civil Rights and Liberties (OCRL), and "is responsible for ensuring that ... the traveling public are treated in a fair and lawful manner consistent with federal laws and regulations protecting privacy", which "include[s] affording redress, governing freedom of information and prohibiting discrimination and reprisal, while promoting diversity and inclusion. ,,7 78. Walton is TSA's designated privacy and civil liberties officer" in accordance with 42 U.S. Code §. 2000ee-l(a)9, personally responsible for TSA's investigation, response, and redress of the grievances. 79. Francine Kerner is Chief Counsel in the TSA Office of Chief Counsel (OCC). 80. William McKenney is a senior policy advisor at the TSA OCRL. 81. Seena Foster is a manager at the TSA Disability Branch (DB) /OCRL.



7



http://www.tsa.gov!about-tsa!kimberly-\valton



8



ht1]2s:!!w\vw.tsa.gov!content/civil-rights-andor-civil-libelties-complaint-fOlID



I.e. AA Walton is TSA's "senior officer", responsible to: "(1) assist the head of such department, agency, or element and other officials of such department, agency, or element in appropriately considering privacy and civil liberties concerns when such officials are proposing, developing, or implementing laws, regulations, policies, procedures, or guidelines related to efforts to protect the Nation against terrorism; (2) periodically investigate and review department, agency, or element actions, policies, procedures, guidelines, and related laws and their implementation to ensure that such department, agency, or element is adequately considering privacy and civil liberties in its actions; (3) ensure that such department, agency, or element has adequate procedures to receive, investigate, respond to, and redress complaints from individuals who allege such department, agency, or element has violated their privacy or civil liberties; and" 9
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82. Zachary Bromer is a program specialist at the TSA Disability & Multicultural Division (DMD) 1DB 1 OCRL, and the primary OCRL handler of the grievances. 83. Jeremy Buzzell is a branch manager at TSA DMDIDB/OCRL. 84. Erika Lucas is a program specialist at TSA DMDIDB/OCRL, and the primary OCRL handler of the grievances until Bromer took them over on approximately April 17, 2014. 85. Based on documents disclosed via ongoing ForA 1 Privacy Act litigation, without excluding other individuals, Defendants Walton, McKenney, Foster, Bromer, Buzzell, and Lucas had personal knowledge of, responsibility for, and direct involvement in TSA's (lack of) responses to the grievances.



General jurisdiction and venue



86. The United States District Court for the District of Massachusetts has both jurisdiction and venue to review defendants' actions, and all claims below. 87. 28 U.S. Code .§. 1331 provides that district courts have original jurisdiction of Federal questions. 88. This suit arises from actions that occurred in BOS airport. 89. Defendants' actions violated both Federal and Massachusetts law. 90. Defendants either have direct contact with Massachusetts, or are part of an agency that does. 91. The amount of damages at issue is $500,000, so this Court has diversity jurisdiction over those Defendants who do not personally have contact with Massachusetts. 92. 29 U.S. Code .§. 794(a)1O prohibits discrimination on the basis of a disability in Federal



10 "No otherwise qualified individual with a disability in the United States, as defined in section 705 (20) of this title, shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance or under any



j 1



I



1 
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programs. 93. 29 U.S. Code .§. 794a(a)(2) I I provides that § 794, for non-employment-related actions, may be enforced (non-exclusively) by the remedies of 42 U.S. Code § 2000d et seq. 94. TSA has admitted that its screening is a covered program under the Rehabilitation Act. 95. TSA has admitted that Sai is a person with a disability under § 794 qualified to participate in TSA'sprogram. 96. 29 U.S. Code .§. 794afb)12 provides that in any action to enforce § 794, the prevailing on-US party may recover attorney's fees as part of costs. 97. 42 U.S. Code .§. 2000d-1 13 requires Federal agencies to finance and engage in programs to further § 2000d, and by §794a(a)(2), applies to § 794. 98. 42 U.S. Code .§. 2000d-2 14 provides that § 2000d-l actions are subject to judicial review as may otherwise be permitted for similar actions, but does not specify distinct venue. 99.2 U.S. Code Ch. 1 provides for general judicial review of agency actions, with 5. U.S. Code.§.



program or activity conducted by any Executive agency or by the United States Postal Service." II "The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of 1964 (42 U.S.c. 2000d et seq.) .. , shall be available to any person aggrieved by any act or failure to act by any recipient of Federal assistance or Federal provider of such assistance under section 794 of this title."



12 "In any action or proceeding to enforce or charge a violation of a provision of this subchapter, the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs." 13 "Each Federal department and agency which is empowered to extend Federal financial assistance to any program or activity, by way of grant, loan, or contract other than a contract of insurance or guaranty, is authorized and directed to effectuate the provisions of section 2000d of this title with respect to such program or activity by issuing rules, regulations, or orders of general applicability which shall be consistent with achievement of the objectives of the statute authorizing the financial assistance in connection with which the action is taken." 14 "Any department or agency action taken pursuant to section 2000d-l of this title shall be subject to such judicial review as may otherwise be provided by law for similar action taken by such department or agency on other grounds."



A17



Case 1:15-cv-13308-WGY Page Document 13/22 1 Filed 09/04/15 Page 13 of 22 703 15 providing venue in any "court of competent jurisdiction". 100.



.5. U.S. Code §. 706 16 provides that the court must compel agency action unlawfully



withheld or unreasonably delayed, hold unlawful and set aside improper agency actions, etc., and that such review shall be de novo, based on the whole record. 101.



Sai has exhausted all administrative remedy.



Causes of action



102.



For each of the below causes of action, Sai repeats and realleges all other statements in



this complaint.



1. Refusal to respond to Rehabilitation Act complaints within lBO-day deadline



103.



fi C.F.R. Part 15 constitutes DRS' regulations implementing § 794, with f C.P.R. 15.3017



15 "The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a court specified by statute or, in the absence or inadequacy thereof, any applicable form oflegal action, including actions for declaratory judgments or writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent jurisdiction. Ifno special statutory review proceeding is applicable, the action for judicial review may be brought against the United States, the agency by its official title, or the appropriate officer." 16 "To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall (1) compel agency action unlawfully withheld or unreasonably delayed; and (2) hold unlawful and set aside agency action, findings, and conclusions found to be (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; (B) contrary to constitutional right, power, privilege, or immunity; (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; (D) without observance of procedure required by law; (E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error,"



17 "(a) No qualified individual with a disability in the United States, shall, by reason of his or her disability, be excluded from the participation in, be denied benefits of, or otherwise be subjected to discrimination under any program or activity conducted by the Department."
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mirroring the non-discrimination provision of §794(a). 104. .6. C.F.R. 15.7018 provides DRS' procedures for § 794 complaints. In particular, 15.70(g) requires that, "not later than 180 days from the receipt" of a complaint, the DRS shall provide the complainant with the results of its investigation, that DRS employees are required to cooperate in the investigation and attempted resolution of complaints, and that



the DRS CRCL Officer is responsible for all of the above. 105. 5 U.S. Code § 706 requires that defendants be compelled to Issue the responses unlawfully withheld and unreasonably delayed, (1), "and" that this Court "hold unlawful and set aside agency action" that was "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; ... in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; [or] without observance of procedure required by law", (2)(A, C & D).



2. Individual liability for violation ofcivil rights



18 "(c) ... The Officer for Civil Rights and Civil Liberties shall be responsible for coordinating implementation of this section. (d) (1) Any person who believes that he or she has been subjected to discrimination prohibited by this part may ... file a complaint. ... (2) The Department shall accept and investigate all complete complaints over which it has jurisdiction.



(g) (1) Not later than 180 days from the receipt of a complete complaint over which it has jurisdiction, the Department shall notify the complainant of the results of the investigation in a letter containing: (i) Findings of fact and conclusions of law; (ii) A description of a remedy for each violation found; and (iii) A notice of the right to appeal. (2) Department employees are required to cooperate in the investigation and attempted resolution of complaints. Employees who are required to participate in any investigation under this section shall do so as part of their official duties and during the course of regular duty hours.
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106. 



42 U.S. Code .§. 198319 , as interpreted by Bivens v. Six Unknmvn Named Agents, 403 U.S.



388 (1971), provides that there is a private right of action against the United States, and Federal agents in their official capacities, for violation of civil rights caused by an agent acting within their official capacity, and that this court has jurisdiction and venue for such actions. 107. Government agents are liable in their individual capacity, and their qualified immunity is void, if their actions "violate clearly established ... rights of which a reasonable person would have known". Harlow v. Fitzgerald, 457 U.S. 800 (1982) 108. The Rehabilitation Act, and DRS' implementing regulations -



such as the right to file a



complaint under § 794 and receive a full response within 180 days - are clearly established civil rights. 109. These rights were personally known by the individual defendants, who are officially charged with carrying out § 794 and its implementing regulations, and aware of Sai's clear and repeated reminders over the course of nearly two years of TSA's ongoing violations of the response deadlines. 110.



TSA explicitly stipulated that it would address Sai's grievances under § 794 and 6 C.F.R.



Part 15, respond within 180 days, and treat the grievances as two distinct § 794 complaints. Ill.



Q U.S. Code.§. 345(a)20 provides that the DRS CRCL Officer is personally responsible for



19 "Every person who, under color of any statute, ordinance, regulation, custom, or usage ... subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress ... "



"The Officer for Civil Rights and Civil Liberties, who shall report directly to the Secretary, shall (1) review and assess information concerning abuses of civil rights, civil liberties, ... by employees and officials of the Department; 20



(3) assist the Secretary, directorates, and offices of the Department to develop, implement, and periodically review
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review, compliance, and investigation of the grievances. 112. Each of the defendants is personally liable to Sai for compensatory and punitive damages. 113. 42 U.S. Code .§. 19882 1 provides that § 1983 and §2000d et seq actions (which includes, by reference, 29 U.S. Code § 794) may recover attorney's fees and expert fees. 114. 28 U.S. Code .§. 2412 provides that civil actions against an agency "shall award to a prevailing party other than the United States fees and other expenses", including costs, attorney's fees, etc.



3. Negligent, willful, and intentional infliction of mental and emotional distress, and physical pain and suffering



115. Defendants were aware that their failure to respond did cause, and would reasonably be expected to cause, mental and emotional distress to Sai. 116. Defendants were aware that due to Sai's disability, such distress would likely result in physical injury, pain and suffering as well.



Department policies and procedures to ensure that the protection of civil rights and civil liberties is appropriately incorporated into Department programs and activities; (4) oversee compliance with constitutional, statutory, regulatory, policy, and other requirements relating to the civil rights and civil liberties of individuals affected by the programs and activities of the Department; (6) investigate complaints and information indicating possible abuses of civil rights or civil liberties, unless the Inspector General of the Department determines that any such complaint or information should be investigated by the Inspector General." 21 "(b) Attorney's fees In any action or proceeding to enforce a provision of sections ... 1983 ... of this title, ... title VI of the Civil Rights Act of 1964 [42 U.S.c. 2000d et seq.] ... the court, in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs ... (c) Expert fees In awarding an attorney's fee under subsection (b) of this section in any action or proceeding to enforce a provision of section 1981 or 1981a of this title, the court, in its discretion, may include expert fees as part of the attorney's fee."



1 



1
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117. 



Each of the defendants is personally liable to Sai for compensatory and punitive



damages.



4. Deliberate obstruction and conspiracy by unknown TSA counsel



118. In an email written by Buzzell to Lucas and Bromer, Buzzell indicated that "it [was] OCC that told us to NOT process this" (referring to the grievances). 119. 



TSA has refused to provide documentary evidence, uniquely available to them and



specifically denied to Sai, that could demonstrate that Buzzell, Bromer, or Lucas were not directed to delay or "not process" the grievances and/or that they did not agree to do so. 120. 



TSA's refusal to provide evidence when challenged to do so has created an affirmative



presumption that the evidence is unfavorable -



i.e. that unknown



acc counsel did in fact



tell Buzzell, Bromer, & Lucas not to investigate the grievances, and that they agreed. 121. 



Such obstruction of justice constitutes gross professional malpractice, § 1983 / Bivens



violation, civil and criminal conspiracy, Rehabilitation Act violation, multiplication of proceedings, felony violation of 18 U.S. Code §§ 4, 371, 1001, 1505, 1512, & 1519, etc. 122. Any instruction, advice, agreement, etc. to "not process" or delay the grievances is a per se unlawful action, not subject to any privilege, fully discoverable, and personally sanctionable. 123. 



TSA



acc and DHS



aGC chief counsels are also personally responsible for all official



capacity actions made by all counsel in their offices.



5. Civil conspiracy by all TSA agents involved in processing the Rehabilitation Act complaint responses



124.



It is a civil tort to refuse to timely respond to a Rehabilitation Act complaint or
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administrative appeal, violate § 1983, cause emotional distress (with mens rea of negligence or higher), etc., and as described above, Sai has been harmed by defendants' unlawful (in)actions. 125. 



By the civil conspiracy doctrine, any TSA agents handling the grievances who were



aware of the deadlines to respond, and chose not to obey the law or cooperated with others in doing so, are equally liable in all of the causes of action above.



6. Torts



126.



The BOS personnel's actions constituted:



127.



a) invasion of privacy



128.



b) intrusion upon seclusion



129.



c) false light



130.



d) assault



131.



e) battery



132.



f) false imprisonment



133.



g) negligent infliction of emotional distress



134.



h) intentional infliction of emotional distress



135.



i) conversion of chattels



136.



j) trespass to chattels



137.



k) personal injury



7. Federal Tort Claims Act



t



138.



28 USC § 2680(h) makes the United States liable for any assault, battery, false



I J \1



I



f
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imprisonment, false arrest, and abuse of process committed any officer of the United States who is empowered by law to execute searches. 139.



The BOS BDOs are officers of the United States empowered by law to execute searches.



140.



The United States is liable for these torts.



141.



A proper claim for $500,000 was presented to the TSA for these actions.



142. The TSA's unlawful actions prevented Sai from knowing the full scope of the issues raised in this suit in a timely manner, creating equitable tolling of the FTCA deadline for filing a claim and giving rise to new information that Sai could not have known at the time of the incident. 143.



This suit was filed within 6 months ofTSA's denial of Sai's FTCA claim.



8. 1st Amendment / Privacy Act



144.



Sai's shirt was protected political speech.



145.



Sai's shirt was used explicitly to target Sai for extra screening.



146. Sai was literally prevented from speaking, in explicit retaliation for protesting the unlawfulness of the search. 147.



Defendants kept records of Sai's protected political speech.



9. 4th Amendment



148. The BOS BDOs' search had nothing to do with security, and instead concentrated on reading through Sai's documents. 149.



The BOS BDOs' search was explicitly intended for law enforcement purposes.



150.



The BOS BDOs had no reason to believe that Sai had any weapons or explosives.
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151.



The secondary screening was unlawful at its inception.



152. The secondary screening violated clearly established case law in Davis, Aukai, and Fofana.



153. The BOS BDOs' selection was discriminatory on the basis of Sai's disability and political speech. 154. The BDO program has been proven to be completely ineffective at any legitimate security purpose, and is facially unconstitutional. 155.



The BOS BDOs' search was extended due to Sai's lawful, protected protest of the search



156. The BOS BDOs assaulted Sai in retaliation for, and in order to prevent, Sai's protest of the search.



10. Substantive & procedural due process / APA / Rehab Act



157.



Sai's administrative grievance was unlawfully obstructed for over 2 years.



158.



Critical documents were only disclosed after litigation.



159. TSA personnel, including TSA counsel, conspired to refuse to investigate, and to delay, Sai's grievance. 160.



The BOS BDOs knowingly lied in the federal investigation.



11. ADA & Rehab Act



161. The BOS BDOs denied access to, and made a retaliatory forcible seizure of, pen & paper Sai needed to communicate. 162.



The BOS BDOs failed to provide an ASL interpreter.



163.



The BOS BDOs selected Sai for screening on the basis of Sai's mutism.
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164. Federal and state defendants are both liable under both the ADA and Rehabilitation Act, and Bivens and 1983, due to their collusion.



Prayer for relief



165.



Therefore, Sai respectfully asks that the Court:



166. Declare that Defendants have obstructed justice, and permanently enjom further obstruction; 167.



Declare that the BOS personnel committed the listed torts;



168. Compel Defendants to produce all factual information and documents gathered, considered, or produced in relation to TSA's response to the grievances and/or appeals thereof; 169.



Compel defendants to cooperate with discovery regarding the above claims;



170.



Declare that the law at issue is clearly established;



171.



Declare that agency and official-capacity defendants lack immunity and are liable;



172. Declare that individual-capacity defendants lack qualified immunity and are personally liable; 173.



Declare that agency defendants' actions were deliberate, arbitrary, and capricious;



174.



Declare that individual defendants engaged in civil conspiracy;



175.



Declare that TSA's BDO program is unconstitutional, and permanently enjoin its use;



176. Declare that Defendants' actions have created equitable tolling of FTCA claims regarding the grievances, and that Sai's BOS FTCA claim was not untimely; 177.



Award Sai damages in an amount to be determined at jury trial, to be taken against all
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Defendants; 178. Award Sai attorney's fees (including any expert's fees), litigation costs, and all other costs of action; I



179.



!



Sanction, and refer for criminal prosecution and/or legal bar review, all individual !



defendants for whom there



IS



reasonable suspicion of violating criminal law or legal



professional standards; and 180.



Grant such other and further relief as the Court may deem just and proper. Respectfully submitted, Sai, plaintiffpro se [email protected] +1 510 394 4724 phone / + 1 206 203 2827 fax 4023 Kennett Pike #54514, Wilmington, DE 19807



i



,~
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United States District Court for the District of Massachusetts Sai Plaintiff



Civil Action No.:



v. 



TSA et al



Defendants 



Plaintiffs sworn affidavit I, Sai, the plaintiff in this case, hereby swear under penalty of perjury, in accordance with 28 U.S. Code § 1746, that the following facts are true: 1. I am a United States citizen by birth. 2. My full legal name is Sai. (I am mononymic.) 3. On April 21, 2015, I applied to the Law School Admissions Council (LSAC) for a fee waiver. 1 My LSAC fee waiver application included a certified statement of my income and cash balances, and a copy of my 2014 tax return. On April 24, LSAC granted my fee waiver. 4. I cannot afford a lawyer, and wish to be appointed one to represent me in this case, as the case involves multiple significantly complex issues (including matters on which there are circuit splits, such as whether TSA screeners are "investigative officers" under the FTCA) that are beyond my skill level to reasonably present or research pro se. 5. I cannot afford the Court's filing fee. 6. I am willing and able to prove to this Court, in an affidavit filed ex parte and under seal, that I qualify for IFP status.



I



http://www.lsac.org/jd/lsat/fee-waiyers
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7. I absolutely refuse to file any detailed private information, such as the information required by this Court's standard IFP affidavit, on the public record. 8. I also absolutely refuse to provide such information to the defendants in this case, except if! am required to do so by court order with full due process protections (e.g. pursuant to a subpoena based on a demonstrated actual need for such sensitive information, with opportunity for a motion to quash and for a protective order). 9. Unless this Court grants me IFP status on the information in this affidavit, or permits me to file more detailed information ex parte and under seal, I will not seek IFP status in this case, except by appeal or reconsideration of such order(s), and will be forced to pay a fee I cannot afford.



3 o. I was represented on this exact issue in a petition for certiorari from Sai v. USPS by Tillman Breckenridge and the William & Mary Law School, who also paid for all costs associated with the filing of certiorari. That petition garnered two amicus briefs (one by two separate organizations) and a request for a brief in opposition, but was denied certiorari. 11. Tillman Breckenridge has authorized me to represent that, if this issue is certified for interlocutory appeal, I will be represented on that appeal by the William & Mary Law School Appellate & Supreme Court Clinic.
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12. The following is a true and complete copy of my LSAC fee waiver approval letter, except that I have redacted my LSAC ID number to protect my privacy:



#.: ...



•


...



® 



Law SchoolAdmission Council Box 2000, Newtov.'n, PA 18940-0998



Fee Waiver Approval Letter Account#:411111111111111 Applicant Name:



Sai, Sai



Your documentation has been reviewed, and weare pleased to inform you that your request for a 2016 fee waiver has been approved by the Law School Admission Council (LSAC). Please be reminded that your fee waiver covers ONLY the following LSAC services: • 



two LSATs; (test dates must fall within the two-year waiver period.)



• 



CAS registration. which includes the letter of recommendation service, evaluation service and electronic law school application service;



• 



four free law school reports registration is complete; and



• 



one copy of The Official LSA T SuperPrep.



available only after Credential Assembly Service (CAS)



Your fee waiver expiration date is 4/2112017.



Law School Admission Council



215.968.1001 [email protected]



Respectfully submitted, andswom under penalty of per'
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United States Di^tiiicl Court for the District of Massachusetts



« .



IN CLERK?- OFFICE



Sai



Plaintiff



7,^15



V.



pfi] 1? 35



„c r U•o • u



J O



Civil Action No.; l:15-cv-13308-WGY » .



DISTRICT



TSA etal.



Defendants



Motion for appointment of counsel and waiver of fees under 42 USC 2000a3(a); alternative motion for deferred entry of judgment and stay pending appeal



^



REQUEST FOR ORAL ARGUMENT



In its last order, this Court denied my motion for clarification of its order denying my motions for appointment of counsel, CM/ECF access, and ambiguously responding to my motion for permission to file an IF? affidavit under seal.



I hereby move for appointment of counsel and waiver of fees under 42 U.S. Code § 2000a3(a), which does not require a showing of indigency.



Alternatively, I move for a deferred entry of judgment, denying my IFF motion with prejudice and dismissing this case unless I pay the Court's fee within 30 days of being served with the order, with a concurrent stay pending collateral appeal.



As this Court is aware, I have sworn that I am willing and able to demonstrate my qualification



for IFF status, but only if I have the explicit assurance of this Court that my IFF affidavit will be



kept under seal and ex parte, due to multiple Constitutional concerns with having my affidavit disclosed either to the public, a private opposing party, or the Government.
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This Court's order, for which I requested clarification, did not address whether my affidavit



would be considered ex parte, nor whether seal would in fact be granted. Without either assurance, I cannot in good faith file an IFF affidavit, as I believe doing so would risk a violation of my Constitutional rights.



I therefore move for appointment of counsel and waiver of fees, costs, and security under 42 U.S. Code § 2000a3(a), which provides that "Upon application by the complainant and in such circumstances as the court may deem just, the court may-appoint an attorney for such complainant and may authorize the commencement of the civil action without the payment of fees, costs, or security."



42 use 2000a3(a) is available for litigation under both the ADA and the Rehabilitation Act. By



its plain terms, unlike the IFF statute, there is no requirement for a showing of indigency, only "circumstances as the court may deem just".



The civil rights violations set forth in my complaint are fairly serious and complex. They are primarily disability related, though also raise multiple 1st, 4th, and 5th amendment questions as well. According to TSA's official response to my Rehabilitation Act grievance, I was subjected to additional search based on my mutism, and furthermore I was physically deprived of the ability to write solely because I used my writing to protest their unlawful search rather than to respond to an interrogation.



I have diligently attempted to find counsel for this case, without success. The ACLU and



Disability Rights Advocates have both told me that my complaint seems meritorious, but that they lack the resources to pursue it. The same is true of approximately six other lawyers whom I have approached to represent me. Some have expressed a willingness to help in a consultative
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role, but none have been willing to take on the role of lead counsel.



I have also contacted an expert witness who is eminently qualified to testify regarding core issues of this litigation, such as the TSA's "behavior detection" program, and has done so in at least one other major court case. He agreed to assist me, but only if I retain counsel, so that there would be attorney-client privilege for his assistance. I do not have the funds to pay an attorney. Nor do I have the skill or energy to adequately -prosecute this case pro se. This case involves-disability law, constitutional and common law



torts, FTCA standing (including a circuit split on whether TSA screeners are FTCA



"investigative officers"), jury trial, spoliation of evidence, obstruction of justice, qualified immunity, etc. It most likely requires a team of lawyers to adequately take on. The complexity of the issues presented by this case are well beyond my own ability; representing myself would essentially be ineffective assistance of counsel.



I am of course willing to elaborate further on any of these issues, e.g. at a hearing, if this Court wishes.



Considering the totality of the circumstances, I believe that it is in the interests ofjustice for this Court to appoint counsel, and waive fees, costs, and security, under 42 U.S. Code § 2000a3(a). In the alternative, if this Court denies me counsel and waiver under § 2000a3(a) as well as denying my motion for permission to have my IFF affidavit accepted under seal and ex parte^ then I must ask that this Court



a. deny my motion for IF? with prejudice based on my refusal to file an affidavit other than
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under seal and ex parte,



b. enter judgment against me dismissing this case for lack of prosecution in 30 days of the date of the order unless I submit the Court's filing fee, and



c. staying the order and tolling all deadlines pending appeal.



Denial of IF? status, and denial of appointment of counsel, are both "in that small class which finally determine claims of right separable from, and collateral to, rights asserted in the action, too important to be denied review and too independent of the cause itself to require that appellate



consideration be deferred until the whole case is adjudicated". Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).



In Roberts v. United States Dist. Courtfor Northern Dist. ofCai, 339 US 844, 845 (1950) (per curiam), the Supreme Court stated unequivocally that "[t]he denial by a District Judge of a



motion to proceed in forma pauperis is an appealable order." I am not aware of any precedent on point in this circuit, but nearly all other circuits to consider the matter have agreed. See Sears v Sears, 865 F. 2d 22, 23 (2d Cir. 1988) (per curiam), Potnick I' Eastern State Hospital, 701 F.2d 243 (2d Cir. 1983) (per curiam). In re. Jackman, No. 13-2970



(3d Cir.rSept 9; 2013) (not precedential)7'7r^


1369 (9th Cir. 1987), and Lister v. Department of Treasury, 408 F. 3d 1309, 1310 (10th Cir. 2005). Only the Fourth Circuit has disagreed, and at that, only in unpublished, per curiam opinions with no substantive analysis. See e.g. Justice v. North Carolina, No. 15-1315 (4th Cir., May 21, 2015), Brown v. Clarke, No. 14-7169, (4th Cir., Jan. 2, 2015), US v. Truttling, No. 14-7236 (4th Cir., Dec. 23, 2015), and Koenig v. Maryland, No. 14-7075 (4th Cir., Dec. 22,



A34



Case 1:15-cv-13308-WGY Document 10 Filed 11/16/15 Page 5 of 6 Page 5/6



2014).



The circuits also agree that denial of counsel is an appealable collateral order. See Ray v. Robinson, 640 F. 2d 474, 477 (3d Cir. 1981), Caston v. Sears, Roebuck & Co., Hattiesburg, Miss., 556 F. 2d 1305, 1308 (5th Cir. 1977), Bowman v. Bowersox, No. 12-1267 (8th Cir., April 16, 2012) (unpublished, per curiam). Slaughter v. City ofMaplewood, 731 F. 2d 587, 588-89 (8th



Cir. 1984), Hudak v. Curators of University of Missouri, 586 F. 2d 105, 106 (8th Cir. 1978) (per curiam), and Bradshaw v. Zoological Soc. of San Diego, 662 F. 2d 1301, 1310-1311 (9th Cir. 1981).



In order to provide an adequate record for review, "[a] court should give "serious consideration" to appointing counsel whenever an indigent plaintiff establishes in his pleadings a prima facie case which, if proven, would entitle him to relief." Sours v. Norris, 782 F. 2d 106, 107 (8th Cir. 1986). Absent a clear opinion from this Court — which this Court has denied in denying my



motion for clarification and entry of written opinion — the 1st Circuit will need to remand to "determine from the record whether the district court exercised a reasoned and well-informed



discretion, so as to permit [its] review for abuse of discretion". Slaughter, 731 F. 2d 587, 589. ITchow"of no precedent on point, but I respectfully submit that denial of CM/ECF access is also



an appealable collateral order, as relief cannot be obtained on appeal after a final order. This



Court has declined to give me any indication of the reasons for its denial or what I might do to



qualify for CM/ECF, though I have listed many ways in which suchdenial unduly prejudices me compared to represented plaintiffs.



A35



Case 1:15-cv-13308-WGY Document 10 Filed 11/16/15 Page 6 of 6 Page 6/6



This Court will certainly dismiss my case for lack of prosecution unless



a. I file my IF? affidavit, which I will only do if this Court guarantees both seal and ex parte consideration;



b. I am granted appointment of counsel and waiver of fees, either under the IFF statute or under 42 U.S. Code § 2000a3(a), as moved here; or



c. I pay this Court's filing fee and proceed pro se, which I have stated that I am not reasonably able to do.



This Court's denial of clarification and entry of a written order leaves me in a state of limbo,



where there is not an adequate record for appeal, nor a clear order denying me the ability to make my IFF motion with an under seal, ex parte affidavit.



In sum, I move either that I be appointed counsel and waiver under § 2000a3(a), or allowed to submit my IFF affidavit under seal and ex parte.



Alternatively, if this Court denies both of these primary reliefs, I move that this Court enter an



appealable opinion as to why it is denying my motions for sealed, ex parte considerationof IFF affidavit; for counsel; and for CM/ECF access — i.e. that a final judgment be entered against me



that plainly orders me to pay or have the case dismissed, so that I can appeal without losing the filing date of this case (as it is necessary for my FTCA standing). Respectfully submitted, Sai, plaintiffpro se [email protected] +1 510 394 4724



4023 Kennett Fike #54514, Wilmington DE 19807
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