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IN THE HIGH COURT OF KERALA AT ERNAKULAM PRESENT: THE HONOURABLE MR.JUSTICE ANTONY DOMINIC & THE HONOURABLE MR. JUSTICE DAMA SESHADRI NAIDU MONDAY, THE 20TH DAY OF JUNE 2016/30TH JYAISHTA, 1938 ST.Rev..No. 20 of 2016 () -------------------------AGAINST THE ORDER/JUDGMENT IN TA 4/2015 of S.T.A.T.ADDL.BENCH,ERNAKULAM DATED 10-08-2015 PETITIONER(S): ------------NEPTUNE READYMIX CONCRETE PVT.LTD. PLOT NO. VI/58 & 59, INDUSTRIAL DEVELOPMENT AREA, EDAYAR, MUPPATHODAM P.O, KOCHI 683 110, REPRESENTED BY ITS AUTHORISED SIGNATORY, PRAKASH PADIYATH. BY ADVS.SRI.K.I.MAYANKUTTY MATHER SRI.R.JAIKRISHNA SMT.AMY DENNY RESPONDENT(S): -------------STATE OF KERALA REPRESENTED BY JOINT COMMISSIONER (LAW), COMMERCIAL TAXES, ERNAKULAM. R BY SHOBA ANNAMMA EAPEN, GOVERNMENT PLEADER THIS SALES TAX REVISION HAVING COME UP FOR ADMISSION ON 20-06-2016, THE COURT ON THE SAME DAY PASSED THE FOLLOWING:
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PETITIONER'S ANNEXURES: ANNEXURE A



: TRUE COPY OF THE PURCHASE ORDER.



ANNEXURE B



: TRUE COPY OF THE WORK ORDER.



ANNEXURE C



: TRUE COPY OF THE INVOICE.



ANNEXURE C1 : TRUE COPY OF THE INVOICE. ANNEXURE D



: TRUE COPY OF THE DEBIT NOTE.



ANNEXURE D1 : TRUE COPY OF THE DEBIT NOTE. ANNEXURE E



: TRUE COPY OF THE ASSESSMENT ORDER PASSED BY THE ASSESSING AUTHORITY.



ANNEXURE F



: TRUE COPY OF THE JUDGMENT IN W.P.(C) NO. 5383/2011 OF THIS HON'BLE COURT.



ANNEXURE G



: TRUE COPY OF THE ORDER OF COMMISSIONER (APPEALS) ERNAKULAM.



ANNEXURE H



: TRUE COPY OF THE APPEAL FILED BEFORE THE TRIBUNAL.



ANNEXURE I



: TRUE COPY OF THE ORDER OF THE SALES TAX APPELLATE TRIBUNAL.



ANNEXURE J



: TRUE COPY OF THE ACCOUNT STATEMENT OF CONCRETE SALES, TRANSPORTATION, PUMPING AND MOBILIZATION CHARGES.



THE



DEPUTY



RESPONDENTS' ANNEXURES: NIL
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Tax Scan - Simplifying Tax Laws ANTONY DOMINIC & DAMA SESHADRI NAIDU, JJ. ------------------------------------------S.T.Rev. No. 20 of 2016 -----------------------------------------Dated this the 20th day of June, 2016. JUDGMENT Antony Dominic,J. This revision is filed



by the assessee, who is a dealer



registered under the Kerala General Sales Tax Act and is engaged in the business of production and sale of Ready Mix Concrete. The assessment year in question is 2003-2004.



The question that is



raised in this revision is whether transportation charges and mobilisation charges separately realised by the assessee, in addition to sale price, form part of the assessable value of Ready Mix Concrete sold by the assessee. On appreciation of the contentions urged, the assessing authority, the first appellate authority and the Tribunal held that transportation and mobilisation form part of the taxable turnover. It is impugning this concurrent finding, the assessee has come up before us. 2.



The contention raised by the learned counsel for the



revision petitioner is that Rule 9(f) of the KGST Rules, 1963, which deals with the manner of determination of taxable turnover,
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specifically excludes the freight and charges for delivery. According to the learned counsel, the dispute is with respect to the amounts realised by the assessee from its customers towards transportation charges and mobilisation charges.



It is stated that transportation



charges and mobilisation charges are not part of the sale price, but are charges realised for delivering the Ready Mix Concrete at the purchasers' site



utilising petitioners specially designed vehicles



equipped with mixing unit and their workmen. This, according to the learned counsel, cannot form part of the taxable turnover and therefore the conclusion arrived at by the statutory authorities is erroneous. In support of these contentions, the learned counsel relied on the judgment of the Apex Court in Dyer Meakin Breweries Ltd. v. State of Kerala1. 3. The learned Government Pleader opposed those contentions. According to him, this, obviously, is a case where the amounts realised by the assessee as transportation charges and mobilisation charges are part of taxable turnover and therefore the statutory authorities have rightly decided the issue. 1 26 STC 248
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4. We have considered the submissions made. The facts show that what is manufactured by the assessee is Ready Mix Concrete.



It



would appear that the assessee enters into two separate contracts with its customers, one for the sale of the Ready Mix Contract and the other for transportation and mobilisation.



It is on that basis the



assessee transports the products to the site of the customers who have entered into two agreements. Insofar as the issue relating to the nature of the contract and the transportation of the goods in question are concerned, these factual issues have been considered by the Tribunal in paragraphs 8 to 12 of its order, which read thus:



8. One of the essential element of sale is transfer of possession. Transfer of property in goods from seller to buyer as per sale of Goods Act is inevitable for the completion of a sale. Mere issuance of sale bill or invoice are not alone to sufficient to complete a sale. Sale bill or invoice are only the document of ownership of the goods sold. Clause 10 of the terms and conditions of the contract executed between the appellant dealer and buyers (Annexure 2) is relevant in this case. It read as follows:“The supply of RMC is subject to availability of clear approach road for the movement of our vehicles and also adequate space for placement of our pump”. 9. It is clear from the above terms of contract that supply of RMC cannot be completed in the absence of the vehicle of the appellant used for transportation of the RMC. In other words, the movement of the RMC can be done only through the
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specialised vehicle equipped with mixing unit. That means the supply of Readymix concrete is inextricably linked with the transportation of the goods through the transit mixer connected in the vehicle of the appellant. There are two agreements executed between the parties, one is purchase order and the other is work order. Both are executed at a time. Purchase order is for supply of goods and the work order for the transportation and pumping of goods (through the vehicle equipped with transit mixer) till the destination point (ie. Customers concreting surface). Purchase order is followed by the work order. Unlike other goods the customers cannot be taken delivery of the RMC from the manufacturing unit. The transfer of possession is completed only when the RMC reached in the customers concrete surface. In other words sale is completed only when RMC delivered to the concrete surface of the customer by pumping from the transit mixer fitted in the vehicle of the appellant. Any expenses incurred till the delivery of the goods to the concrete surface of the customer is Pre-sale expenses. The RMC (mixture of cement, sand and metal) in the plant is directly loaded to the transit mixer fitted on a lorry (owned by the appellant) having all technical qualification and capacity to keep the mixing process continues so as to keep the RMC in a saleable condition till it delivered without getting it set. The proportion of water with the mixture is controlled by the unit depend upon the distance between the plant and the delivery site. Even during the transportation of the period the process of mixing is being continued by the rotation of mixing bowl in the Transit mixer so as to maintain the RMC in a saleable condition. Transfer of possession and Delivery of RMC is completed by pumping it to the customer's concrete surface. Mobilization charges is collecting from the customers for maintaining the RMC proportionally with the water till it delivered to the customer's proposed site. 10. All the above process such as transportation of goods through transit mixer, mobilisation and pumping are directly linked with the supply of RMC. In other words the expenses like
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transportation charges of the transit mixer, mobilisation charges and pumping charges are incidental or ancillary to the main expenses for supply of RMC. The counsel for the appellant relied certain decisions in support of the appeal. But facts of this case is entirely different from that of those cases. In this case the delivery of the ready mix concrete cannot be taken from the appellant factory. Delivery of the goods can be effected only through the specially equipped vehicles (as discussed above) of the appellant company. But in the case of other goods (relied on the decisions) buyer can be taken delivery of the goods from the seller's premises or direct the latter to effect delivery at the buyers premises. Considering the nature of the goods in this case it is quite impossible to effect delivery at the appellant factory place. While interpreting Rule 9(f) of the KGST Rules, 1963 it was observed by the Hon'ble Supreme Court in Dyer Meakin Breweries Ltd. Vs. State of Kerala that it is not intended to exclude from the taxable turnover any component of the price, expenditure incurred by the dealer which he had to incur before sale and to make the goods available to the intending customer at the place of sale. It was held by the Hon'ble Supreme Court in India Meters Ltd. Vs. State of Tamil Nadu that the amount of freight and insurance charges incurred by the dealer forms part of the sale price. 11. In this case the above expenses are incurred and paid by the buyer along with the bill value of the RMC. So the above decision is squarely applicable in this case also. The assessee company collecting transportation and other charges depending upon the distance between the appellant factory and customers concrete site. It was held by the Hon'ble Karnataka High Court in Shekar Bhojana Vs. State of Karnataka (2011) 19 KTR 472 that “Freight charge” includable in the taxable turnover. In the above case the petitioner charging 'freight' from local dealer at different rates depending on distance. The above decision is also applicable in this case. 12. Though there was no specific agreement between the parties the 'sale' will be concluded only when the RMC
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transferred by pumping from the transit mixer of the appellant company to the customer's concrete space. In otherwise the ownership and possession of RMC will retain with the supplier till the goods are delivered to the destination. Had the sale been completed at the appellant factory place, the expenses incurred thereafter by way of transportation charge of the transit mixer, mobilisation charges and pumping charges would then be capable of being regarded as expenditure which was in the nature of post sale expenditure. In this case the sale is completed at the roofing surface of each buyer of goods. The appellant dealer cannot conclude sale without delivery of the goods to the customer's site. It is pertinent to note that the appellant has collected the value of RMC and the all the above expenses through invoice and debit notes. It is clear from the fact of this case that all the above expenses are pre-sale expenses which will form part of the “sale price” attracting levy of tax. So we find no irregularity in the order of the assesssing authority.” 5.



On a reading of the above finding of the Tribunal, it is



obvious



that the product in question cannot be transported by a



customer, except by entering into the second contract with the assessee and availing of the specially designed vehicles maintained by the assessee.



This therefore, shows that the transaction of sale,



though bifurcated into different agreements, is completed only when the product is delivered at the site of the customer. In such a sale, transportation charges and the mobilisation charges realised by the assessee are nothing but a part of the taxable turnover of the assessee. The Apex Court's judgment in Dyer Meakin Breweries Ltd.
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(supra) also supports this conclusion. This view that we have taken does not meritate in any manner against the principles laid down by the apex Court in the decision referred to above. We do not find any reason to interfere with the order. Accordingly, this revision is dismissed.



ANTONY DOMINIC, JUDGE.



DAMA SESHADRI NAIDU, JUDGE. Rv
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