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Consular Corner September 2014 by: Liam Schwartz* ------------------------



Consuls General: More Comings and Goings We’re pleased to provide updates to last month’s roundup of U.S. Consuls General heading to new assignments around the world: Canada Vancouver: Lynne Platt, a senior Foreign Service Officer, began her duties as U.S. Consul General Vancouver in September 2014. Ms. Platt previously served as Spokesperson at the U.S. Embassies in London and Paris. She is married to C. Judson Hamblett, a fellow Foreign Service Officer. http://vancouver.usconsulate.gov/about-us/consul-general.html Winnepeg: Chris Gunning arrived in Winnipeg, Manitoba on August 27, 2014, to take up the post of Consul and Principal Officer at the U.S. Consulate. Mr. Gunning’s wife, Tracie, is a native Manitoban. The Gunnings were married in Winnipeg, and their two daughters, Elliot and Hadley, were born in the RM of Stanley. http://winnipeg.usconsulate.gov/about-us/consul.html China Shanghai: Hanscom Smith is the new Consul General at the United States Consulate General in Shanghai. A career member of the Senior Foreign Service, Mr. Smith holds a bachelor's degree from Georgetown University and master's degrees from the London School of Economics and Princeton University. While Mr. Smith has many impressive professional accomplishments, the one which particularly evidences the dedication and courage of the man is his service as team leader at the United States Provincial Reconstruction Team in Muthanna Province, Iraq. http://shanghai.usembassy-china.org.cn/consul_general.html France Marseille: Monique Quesada has been appointed Consul General in Marseille. Three years ago, Ms. Quesada wrote an inspiring article, “Why I Serve,” about her service in Herat, Afghanistan. (https://blogs.state.gov/stories/2011/06/26/whyi-serve) A touching “Hometown Girl Makes Big” piece about Ms. Quesada was recently aired on WJFG News Channel 7, Panama City, FL: http://www.wjhg.com/home/headlines/Local-Couples-Daughter-Promoted-to-USConsul-General-273792281.html?device=phone



September 2014 Consular Corner, by Liam Schwartz Germany Leipzig: Scott R. Riedmann assumed duty as U.S. Consul General in the states of Saxony, Saxony-Anhalt, and Thuringia, in August 2014. Mr. Riedmann is a veteran of the U.S. Air Force; he is also a Returned Peace Corp Volunteer, having served both in the Philippines and the Czech Republic. http://leipzig.usconsulate.gov/consulgeneral.html India Chennai: Phillip A. Min began his tenure as Consul General of the U.S. Consulate General Chennai on September 18. A 27-year veteran of the U.S. Foreign Service, Mr. Min holds a Bachelor of Arts degree in art history, did graduate work in East Asian Studies, and received a Master of Science degree in National Security Policy. He is married to Eun Young Lee, a classical pianist. http://chennai.usconsulate.gov/chpr20140918.html Italy Milan: Ambassador Philip T. Reeker took charge September 5, 2014 as United States Consul General in Milan. Amb. Reeker previously served as Deputy Assistant Secretary of State for European and Eurasian Affairs. He was U.S. Ambassador to Macedonia from 2008 to 2011, and Deputy State Department Spokesman/ Deputy Assistant Secretary for Public Affairs, under Secretaries of State Albright and Powell (2000-2004). He is married to Solveig Johnson Reeker, also a member of the U.S. Foreign Service, who currently serves at the U.S. Embassy in Rome. http://milan.usconsulate.gov/cg.html Malaysia Kuala Lumpur: Wendy Vincent began her assignment as Consul General at the U.S. Embassy in Malaysia in July 2014. During a previous assignment in TelAviv, Ms. Vincent was highlighted for her creative leadership in developing a partnership between the consular section and the public diplomacy section for undertaking public outreach. http://digitaledition.state.gov/publication/?i=96995&p=15 USA Our new Consuls General are an impressive, high-quality group. Do other countries reciprocate in kind? If Canada’s new Consul General in Detroit, Ambassador Douglas George, is any measure, the answer would be “yes.” A 32year veteran of the Department of External Affairs, Mr. George served as Canada’s Ambassador to Kuwait from 2011 – 2014. Prior to Kuwait, Amb. George was a leading Canadian trade figure, heading his government’s tariff and intellectual property divisions. http://can-am.gc.ca/detroit/offices-bureaux/hom_message_cdm.aspx?lang=eng
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Lawyers, Lexicologists and Dancing Angels U.S. immigration law calls a foreign national’s arrival in the United States, without inspection by a border official, an “illegal entry.” 1 The law refers to those who make an illegal entry as “illegal entrants.” 2 Having crossed the border, illegal entrants are said to be “unlawfully present” in our country. 3 In other words, while the entry to our country by these individuals is illegal, their presence here in unlawful. 4 Are “illegal” and “unlawful” two ways for saying the same thing, or did Congress in its wisdom see a meaningful difference between these terms? Black’s Law Dictionary defines “illegal” as follows: “Not authorized by law; illicit; unlawful; contrary to law.” 5 “Unlawful” is defined: “That which is contrary to law. ‘Unlawful’ and ‘illegal’ are frequently used as synonymous terms, but, in the proper sense of the word, ‘unlawful,’ as applied to promises, agreements, considerations, and the like, denotes that they are ineffectual in law because they involve acts which, although not illegal, i. e., positively forbidden, are disapproved of by the law, and are therefore not recognized as the ground of legal rights, either because they are immoral or because they are against public policy.” 6 Congress may have considered some deep philosophical difference between the definitions of “illegal” (“contrary to law; unlawful”); and “unlawful” (“that which is contrary to law”) but in reality the difference between the terms appears negligible. Indeed, as evidenced below, resources such as the Foreign Affairs Manual (“FAM”) tend to make no distinction whatsoever between “illegal” and “unlawful.” “Aliens”



1



Illegal Immigration Reform and Immigration Responsibility Act of 1996, PL 104–208, Sec. 105. Immigration and Nationality Act (INA) INA 212(a)(6) 3 INA 212(a)(9)(B)(ii). 4 Legal entrants, like tourists, may also be unlawfully present if they remain in the country beyond the period of their unauthorized stay. 5 http://thelawdictionary.org/illegal/ 6 http://thelawdictionary.org/unlawful/ 2



September 2014 Consular Corner, by Liam Schwartz According to the FAM, aliens present in the U.S. without authorization are “illegal”: “A key element of the new INA 212(a)(6)(E) provision is that the ‘smuggler’ must act ‘knowingly’ to encourage, induced, or assist an illegal alien to enter the United States.” 7 But aliens present in the U.S. without authorization are also “unlawful”: “The Immigration and Nationality Act, Section 274(a)(1), (2) provides for criminal penalties… for acts or attempts to bring unauthorized aliens to or into the United States, transport them within the United States, harbor unlawful aliens, encourage entry of illegal aliens, or conspire to commit these violations, knowingly or in reckless disregard of illegal status.” 8 “Fraud” Fraud committed by misrepresenting facts is illegal: “Some applicants commit fraud to obtain travel documents through illegal means, such as… making false claims to an adjudicating officer.” 9 And fraud committed by misrepresenting facts is unlawful: “You will suspend action and return the petition to USCIS through NVC if… you know, or have reason to believe the petition approval was obtained by fraud, misrepresentation, or other unlawful means.” 10 “Status” Unauthorized status can be illegal: “INA 212(a)(9)(B) went into effect on April 1, 1997, and the statute is not retroactive. Periods in illegal status prior to April 1, 1997, therefore, cannot be considered when calculating the period of unlawful presence accrued for purposes of 212(a)(9)(B)(i).” 11



7



9 FAM 40.65 N4 A Primer on Visas and Visa Fraud, Human Smuggling and Trafficking Center, Department of Homeland Security Office of Intelligence and Analysis, Department of State Bureau of Consular Affairs, June 2008. 9 General Accountability Office, State Could Enhance Visa Fraud Prevention by Strategically Using Resources and Training, GAO-12-888 September 2012 10 9 FAM 42.43 N2 11 9 FAM 40.92 N2 8



September 2014 Consular Corner, by Liam Schwartz Unauthorized status can also be “unlawful”: “There is no law or regulation which precludes experience gained by an alien while in unlawful status from being applied to fulfill job requirements for certification provided the experience was gained prior to filing the labor certification.” 12 “Illegal entry” and “unlawful presence” Even with regard to the two terms of our initial inquiry, “illegal entry” and “unlawful presence,” the distinction is blurry at best. “Unlawful presence” Illegal entrants are said to be “unlawfully present” in our country. 13 But these same illegal entrants are also said to be “illegally present” in the U.S.: “Over two hundred applicants applied for visas under this scheme, and 95 were issued. Thirty-eight of those applicants are confirmed overstays who are currently illegally present in the United States.” 14 “Illegal entry” In the context of Violence Against Women Act (VAWA) self-petitioners, USCIS writes that the petitioner: “…will not need to show that his or her illegal entry into the United States had a substantial connection to the domestic violence, battery or extreme cruelty.” 15 The above statement is based on the text of INA 212(a)(6)(A), which speaks of the “substantial connection between the battery or cruelty and the alien's unlawful entry into the United States.” The fact that 8 U.S. Code § 1325 refers to this same event as “improper entry” 16 strengthens the perception that the lexicology of our immigration laws is one big mud soup. Most significantly, he who commits an illegal entry and she who is unlawfully present are both subject to lengthy banishment from the United States. 17 For the 12



9 FAM 40.51 N7.2 INA 212(a)(9)(B)(ii). 14 2009 India Biannual Fraud Update. 15 USCIS Fact Sheet: USCIS Issues Guidance For Approved Violence Against Women Act (VAWA) SelfPetitioners. http://www.uscis.gov/archive/archive-news/fact-sheet-uscis-issues-guidance-approvedviolence-against-women-act-vawa-self-petitioners 16 http://www.law.cornell.edu/uscode/text/8/1325 13



September 2014 Consular Corner, by Liam Schwartz individuals involved, these banishments can have the exact same “crushing effect of destroying the hopes and aspirations of a lifetime.” 18 Words do matter, and it’s possible that the best way to achieve a more focused understanding of our immigration laws is to encourage more Lexicologists to participate in the national immigration debate. But until Martha and Grant 19 quit their day jobs, we suggest reading this animated exchange 20 between members of the U.K. Parliament; you may just start thinking that the only difference between “illegal” and “unlawful” is the amount of change jangling in your lawyer’s pocket.



Mr. Nick Hawkins (Surrey Heath): I beg to move the amendment to leave out 'criminal' and insert 'unlawful'. Mr. Paul Stinchcombe (Wellingborough): As a matter of clarification, may I ask what the amendment would add? What are the differences between unlawful conduct and criminal conduct? Norman Baker: I do not want to flog this subject to death, but the Minister did not answer the points made by his hon. Friend the Member for Wellingborough. Will he answer a simple question? Does he understand the word ''criminal'' to mean the same as the word ''unlawful'', or is it different? Mr. Ainsworth: We do not believe that changing the word would make a material difference. It would certainly not make the issue clearer. I believe that that is clear, and I do not think that the amendment would make an improvement. Mr. Stinchcombe: I am afraid that I simply do not understand why we use two terms with different definitions to define the same kind of conduct.



17



Foreigner citizens who have entered the U.S. illegally are subject to deportation. 8 U.S. Code § 1227 . The penalty for unlawful presence can be a ten-year bar on inadmissibility to the country. INA 212(a) (9)(B)(1)(ii). 18 Remarks of Attorney General cited in Matter of S- and B-C, 9 I & N Dec. 436, at 447: "Shutting off the opportunity to come to the United States actually is a crushing deprivation to many prospective immigrants. Very often it destroys the hopes and aspirations of a lifetime, and it frequently operates not only against the individual immediately but also bears heavily upon his family in and out of the United States." www.justice.gov/eoir/vll/intdec/vol09/1168.pdf 19 If you’ve never listened to A Way with Words with Martha Barnette and Grant Barrett, do yourself a huge favor and click here: http://www.waywordradio.org/about/ 20 The text is edited and condensed, and the order slightly changed. http://www.publications.parliament.uk/pa/cm200102/cmstand/b/st020115/am/20115s02.htm



September 2014 Consular Corner, by Liam Schwartz Mr. Hawkins: I suggest that there is a philosophical difference, which my hon. Friend the Member for Beaconsfield has sought to advance. Mr. Mark Field (Cities of London and Westminster): Given the dancing on a pinhead that we have done about the meaning of words ''unlawful'' and ''criminal'', will the Minister tell the Committee the distinction between criminal conduct and unlawful conduct? Mr. Ainsworth: I have already said that we cannot find any material difference. I have nothing to add to that. Mr. David Tredinnick (Bosworth): I am not a lawyer, but I find the debate confusing and disturbing. It seems that we are using different terminology to mean the same thing in different parts of the Bill. Why do we use different terminology? In the interests of elucidation, we should use one simple term for one condition. Mr. Boris Johnson (Henley) rose— Mr. Ainsworth: I give way to the hobbit. Mr. Johnson: I am grateful to the elf—or the orc, or however the Minister styles himself. There is an elementary difference between the words ''criminal'' and ''unlawful''. ''Unlawful'' is surely synonymous with illegal. It is possible to imagine something that is illegal but not criminal. I am not a lawyer, but you guys are meant to be able to work out that sort of thing. Mr. Ainsworth: I do not know what else I can do, other than repeat myself. Mr. Tredinnick: I am sorry to press the Minister, but we have still not resolved the issue of whether the two terms mean something different. I understand the Minister's point. The phrase is convenient, perhaps the flow of English is better this way, and it is, perhaps, more meaningful to a lay person. However, learned counsel all over the Room are expressing anxieties about the definition, so it behooves him to tell the Committee that he will consider the matter. The Committee's purpose is to find such issues, which some clever Mr. Carman, for example, will light on in a trial, make much fun of and use to mock everyone and tie the jury up in knots because he is so clever with words, as are many hon., and learned, Gentlemen—who are cleverer than those of us who are not learned— The Chairman: Order. This is a long intervention. Mr. Tredinnick: I do not want to pursue the matter further, but the issue is of paramount importance, and the Minister has not yet convinced me. He should generously say that he will reconsider it.



September 2014 Consular Corner, by Liam Schwartz Mr. Stinchcombe: We need to get the wording of the legislation right to prevent lawyers from being able to have such discussions, at great expense. It is bad practice to use different words to define the same conduct. I am a lawyer, and if I see two different words in a Bill, I automatically assume that they are intended to mean two different things. If it were appropriate, I would dedicate much time and argument to persuading a judge that that was the case. Mr. Tredinnick: If we go down the route that the Minister proposes, the tills will be ringing in the chambers of the Inns of Court. I foresee endless complications and arguments about what is and is not lawful, criminal, and so on. What is an appropriate definition? To a layman, rather than a lawyer, an appropriate definition is a simple one. Currently, the Bill contains exchangeable, interchangeable definitions, which can mean the same in one place but not in another. It may make sense to the Minister, and I can understand the idea that it may be convenient to have two definitions, but in the world we live in, criminals can hire expensive lawyers—such as my hon. Friend the Member for Beaconsfield, who may well be jangling the change in his pocket now. Mr. Field: I endorse my hon. Friend's comments. I was also interested in what was said by the hon. Member for Wellingborough. I can only assume that, unlike Samson, after the shaving of his facial hair, he now has more energy to debate the Bill. Mr. Grieve: Does the Minister not agree that if the point made by the hon. Member for Wellingborough—which I, too, tried to express—were correct, that in itself would be a good reason to alter the wording and thus improve the Bill? Mr. Ainsworth: I do not accept that. If I did, our discussion would have been a lot shorter. Mr. Ian Davidson (Glasgow, Pollok): Does the Minister agree that this is one of those debates about how many angels can dance on the head of a pin, and that although it is a criminal waste of the Committee's time, it is not, unfortunately, unlawful? Mr. Ainsworth: That says it all. http://www.publications.parliament.uk/pa/cm200102/cmstand/b/st020115/am /20115s04.htm



Changes to the Foreign Affairs Manual (FAM) Registration for Immigrant Visa (9 FAM 42.67) The Procedural Notes to 9 FAM 42.67 have been removed, and many of the prior PNs incorporated into the 9 FAM 42.67 Notes. Two new Exhibits have also been added.
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Former PN1 has been substantially reworked as new N2.1 to ensure that the applicant understands the finality of his or her responses: “You must be satisfied that the applicant has read the completed form, or, if the applicant is unable to read, he or she has been informed of the contents therein. You must ask the applicant to subscribe to the information therein. If the alien is unwilling to subscribe to the information unless changes are made, the required changes must be made. You must inform the applicant that all changes will become a part of the official record associated with the application. The application must be subscribed to or affirmed and signed by or on behalf of the applicant before a consular officer.” New N2.2 deals with procedures for collecting biometric signatures from applicants submitting electronic Form DS-260. In the event the applicant is physically unable to provide a biometric signature, his or her signature may be collected on new 9 FAM 42.67. 9 FAM 42.67 Exhibit I (“Biometric Signature Exemption”). If the applicant is under the age of 14, a proxy must take the oath and sign the application on behalf of the minor. If the proxy is unable to physically unable to provide a biometric signature, his or her signature may be collected on new 9 FAM 42.67 Exhibit II (“Proxy Signature”).



Consular Corner Quiz This month’s quiz ponders the differences between “illegal” and “unlawful.” Answers appear towards the end of this column. 1) Does an American citizen who departs from or enters the United States without a valid United States passport, do so illegally or unlawfully? 2) Trafficking in controlled substances is: (a) illegal (b) unlawful 3) Is it unlawful or illegal to overthrow the Government of the United States? 4) Trafficking in persons is: (a) illegal (b) unlawful 5) The Technology Alert List is a valuable tool for recognizing technology transfers which are:



September 2014 Consular Corner, by Liam Schwartz (a) illegal (b) unlawful 6) Is voting in violation of a Federal or State law illegal or unlawful? 7) Engaging in commercialized vice is: (a) illegal (b) unlawful 8) The practice of FGM in the United States is: (a) illegal (b) unlawful 9) Residing in the U.S. without authorization is: (a) illegal (b) unlawful 10) The State Department’s Office of Inspector General asks the public to report what kind of activities? (a) illegal (b) unlawful



Top Ten Visa Wait Times at U.S. Consular Posts September 2014*



#



Country



Consular Post



This Month (Sept. 2014) Visa Wait Time



Last Month (August 2014) Visa Wait Time



1 2 3 4 5 (tie) 5 (tie) 6 (tie)



Venezuela Cuba Lebanon Algeria



Caracas Havana Beirut Algiers



999 days 141 days 42 days 35 days



999 days 161 days 44 days 11 days



Jamaica



Kingston



34 days



42 days



Honduras



Tegucigalpa



34 days



35 days



Nigeria



Abuja



30 days



31 days



Last Year (Sept. 2013) Visa Wait Time 35 days 43 days 3 days 20 days 23 days 29 days



September 2014 Consular Corner, by Liam Schwartz 6 (tie) 7 8 (tie) 8 (tie) 9 (tie) 9 (tie) 10 (tie) 10 (tie)



Yemen



Saana



30 days



30 days



Georgia



Tblisi



28 days



32 days



Eritrea



Asmara



22 days



Morocco



Casablanca



22 days



35 days



Guinea



Conkary



21 days



7 days



Burkina Faso



Ougadougou



21 days



34 days



UAE



Abu Dhabi



20 days



29 days



UAE



Dubai



20 days



20 days



49 days 3 days 14 days 45 days 15 days 42 days 23 days 28 days



** Updated to September 8, 2014 and based on published Department of State data. The “visa wait time” is the estimated time in which individuals need to wait to obtain a nonimmigrant visa interview appointment at a given consular post. Top Wait Times by Region The Americas Middle East and North Africa Africa Europe and Eurasia Central and South Asia East Asia and Pacific



Caracas Beirut Abuja Tblisi Tashkent Hong Kong



(999 days) (42 days) (30 days) (28 days) (16 days) (15 days)



Consular Corner Quiz Answers 1. Unlawfully. INA 215(b) 2. Illegal. FAM 40.23 N1.2 3. Unlawful. FAM 40.31 N1 4. Illegal. 9 FAM 41.21 N6.8-1 5. Illegal. 9 FAM 40.31 N5.1-5 6. Unlawful. 9 FAM 40.104 7. Unlawful. 9 FAM 40.21(a)



September 2014 Consular Corner, by Liam Schwartz 8. Illegal. 9 FAM 42.73 PN11.4. 9. Illegal. 9 FAM 41.21 N6.2 10. Illegal (actually, “illegal or wasteful” activities). See, e.g., p. 74 of OIG’s Inspection Report of Embassy Kabul, Afghanistan, ISP-I-14-22A (August 2014).



Quote of the Corner “Afghan women have invited me into their homes, taught me how to cook, introduced me to their families and children, taken me on picnics in the women's park, danced with me in their living rooms, lent me clothing to wear to their weddings, sent me poetry in text messages….most of the time these women made me feel like a sister or an aunt, and showered me with genuine affection. They gave me back so much more than I can ever give them.” Monique Quesada, “Why I Serve” DipNote June 26, 2011 https://blogs.state.gov/stories/2011/06/26/why-i-serve



*Liam Schwartz is the principal in Liam Schwartz & Associates, a corporate immigration and consular law firm. Liam can be reached on Facebook, Linked-In and Twitter and by email at [email protected]. All rights reserved to the author.
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