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BEFORE THE HON’BLE HIGH COURT OF KERALA AT ERNAKULAM W.P. (C) No



2018



PETITIONERS: C.P.Mohammed and another VS. RESPONDENTS: The State of Kerala and 3 Others SYNOPSIS The Petitioners are the father and mother respectively of the slain Youth Congress leader Shuhaib, aged 27 yrs. who was hacked to death by a killer gang of 5 belonging to



of Communist Party of India(Marxist)



(hereinafter referred to (‘CPM Party’) at a place called Edayannoor, near Mattannoor, Kannur District



at about 10.50 PM on 12 th Feb.2018.



Pursuant to the statement of one Riyas, who was an injured in the incident, the police registered FIR 202/2018 under sect.341,324,307,302 r/w 34 IPC and under Sect.3 and 5 of Explosives Substances Act. A cursory glance of the first information would reveal that the killer gang had terrorized the people in the scene by exploding bombs and inflicted 41 stab injuries with deadly weapons like big swords, knives and brutally killed Mr.Shuhaib and inflicted grievous injuries to two others. It was a terror attack unleashed on the victim Shuhaib which is an offence



punishable under



Unlawful



Activities(Prevention)Act (UAPA). The police did not invoke provisions of UAPA due to political intervention in the case by CPM party. Two accused have been arrested by police. Media reports would reveal that they have very close links with Mr.P.Jayarajan,District Secretary CPM and Mr.Pinarayi Vijayan,the Hon’ble Chief Minister. It has been reported that District Sudt.of Police had made a complaint to his superior officers that some police personnel in the investigation team had leaked out vital information to accused and hence the arrest of all the accused could not be made possible and also the recovery of the weapon could not be effected. .
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It is evident that the arrested accused are hardcore criminals involved in various murder cases and who have no enmity towards slain Youth Congress leader Shuhaib against whom CPM leaders in the district were harboring ill-will and hatred due to political vendetta.



It is very evident



that the above murder was the result of a larger conspiracy hatched by top level CPM party leaders



in Kannur District and hence a free and fair



investigation would be impossible by the hands of Kerala Police. Shri A.K.Balan, Hon’ble Minister for Law who attended an all party Peace Conference held at Kannur on 21st Feb.2018 had stated that the govt. was ready and willing to entrust the investigation to a central agency viz.CBI to the satisfaction of the parents of the deceased. A representation (Ext.P-4) had been given to Hon’ble Chief Minister urging to entrust the investigation of the case to CBI. No action has been taken till date. It is now understood that the govt. was succumbed to pressure by the District Committee of CPM Party and has declined CBI investigation in the case. The vehicle involved in the case and used by the assailants for the commission of the crime was seized only after two weeks of the murder and the weapon used by the assailants for committing the offence have not recovered yet.



The present investigation is only an eye wash that too



controlled by the District Committee of CPM and hence the police has not turned against those who are involved in the larger conspiracy in the case. Hence this writ petition is filed for an order directing the 4th respondent to take over the investigation of the FIR No.202/2018 of Mattannur Police Station and file charge sheet before the court of competent jurisdiction. Dated this 27th day of February 2018.



T.Asaf Ali, Counsel for the Petitioners
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BEFORE THE HON’BLE HIGH COURT OF KERALA AT ERNAKULAM W.P. (C) No ................................/2018 PETITIONERS: 1) C.P.Mohammed, aged 52 yrs. , S/o Assainar, self employed, residing at School Parambath House, Post Edayannoor-670 595, Kannur Dist.Kerala. 2) Mrs.S.P.Raziya, aged 48 yrs. W/o. C.P.Mohammed, housewife, residing at school Parambath House, Post Edayannoor-670 595, Kannur dist.Kerala. VS. RESPONDENTS: 1) State of Kerala rep. by Addl.Chief Secretary to Govt., Dept. of Home and Vigilance, Govt.of Kerala, Thiruvananthapuram, Pin 692 031. 2) The State Police Chief, Police Head Quarters, Thiruvananthapuram, Pin – 695 001. 3) SHO, Mattannur Police Station, Mattannur-670 702. 4) The Director, Central Bureau of Investigation, New Delhi-110 011. WRIT PETITION (CIVIL) FILED UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA. Address for service of all notices and processes to the petitioners is that of their Counsel T. Asaf Ali, & Laliza.T.Y. Advocates,C-1/407, Marina Majestic, Goshree Bridge Road, Ernakulam, Kochi – 682 018.
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Address for service of all notices and processes to the respondents is stated above or that of their counsel when engaged. STATEMENT OF FACTS 1)



The Petitioners are the father and mother respectively of the slain



Youth Congress leader Shuhaib, aged 27 yrs. who was hacked to death by a killer gang of 5 belonging to



of Communist Party of India(Marxist)



(hereinafter referred to (‘CPM Party’) at a place called Edayannoor at about 10.50 PM on 12th Feb.2018. Pursuant to the statement of one Riyas, who was an injured in the incident, the police registered FIR 202/2018 under sect.341,324,307,302 r/w 34 IPC and under Sect.3 and 5 of Explosive Substances Act.



A true copy of the said First Information Statement dt.13-



2-2018 is produced herewith which may be marked as Ext.P-1. A true copy of the FIR No.202/2018 of Mattannur Police station is produced herewith which may be marked as Ext.P-1(a). 2) On 12th Feb.2018,Mr.Shuhaib and his two friends while they were sitting at a ‘Thattukada’, a Wagnor car with ‘For Registration’ sticker on its number plate came from Kannur side road and suddenly stopped near the ‘Thattukada’- and jumped out of the car to the scene and threw three crude bombs on the scene to terrorize the people present and one among the gangsters caught hold of Mr.Shuhaib without allowing him to move and others inflicted 41 stab injuries on him. Photographs



showing his body



parts after attack are produced herewith which may be marked as Ext.P2,Ext.P-2(a),P-2(b), P-2(c), P-2(d), Mr.Riyas and Noushad, the friends of slain youth congress leader Shuhaib, who were



present in the scene when



made an attempt to resist the attack against Shuhaib also were subjected to attack. One of the gangsters while inflicting stab injuries on Shuhaib with force had horrendously uttered that “this would be the fate when played with Palayat people”. Though Mr.Shuhaib was taken to hospital he was succumbed to his injuries on his way to hospital. 3) It is submitted that Mr.Shuhaib was under threat over the past one month prior to the incident following a clash between local CPI(M) Party and Congress workers.



When local CPI(M) terrorists vandalized the local



Congress office in connection with a dispute over a political issue in the
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school in the locality, Congress workers led by Shuhaib strongly condemned the attack and had organized protest meet which had invited the wrath of CPI(M) district leaders. It is submitted a few weeks prior to the attack, a group of CPI(M) workers under the leadership of one Mr.Ratheesh, who is the



Secretary of CPI(M), Edayannoor Local Committee and the former



Private Secretary of Mr.E.P.Jayarajan, former Minister and local MLA, had taken out a procession shouting slogans apparently threatening to kill Mr.Shuhaib. A photograph of the said procession had published in Malayalam daily. A true copy of the news report dt. 14..2..2018 published in Malayala Manorama Daily is produced herewith which may be marked as Ext.P3.



The above said Ratheesh, who is belonging to the place called



Palayat, the name of which was referred to by the assailants while attacking Mr.Shuhaib. It is very significant to note that local CPI(M) party was very intolerant and they were waiting to wreak vengeance to Shuhaib due to political vengeance and vendetta towards him for his political activities which strengthened the Congress party in his local area. 4) It is submitted that even at the very inception, the investigation of the case it was moving at snail’s pace as the investigators have not taken any serious steps to recover weapons used for the commission of offence and no worthy move is known to have taken to arrest the other killers and the conspirators who worked behind the larger criminal conspiracy hatched for killing Mr.Shuhaib other than some tall claims made by top police officials through media conferences about the progress of investigation. Even the Wagnor car, which used for the commission of the crime was seized by police on 13th day after the commission of the crime. A cursory glance to the contents in the FIR would reveal that the assailants had created a terror scene by exploding bombs and inflicted 41 stab



injuries



with deadly weapons on Shuhaib and seriously inflicted grievous injuries on two others with him, the act of which is a terrorist act punishable under Unlawful However,



Activities(Prevention)Act



(hereinafter



referred



to



as



‘UAPA’).



the police officials investigating the murder has not invoked



UAPA in the case because of the high-level influence of the CPI(M) party. 5) It is submitted that 2 persons by name Aakash and Rajin Raj were reported to have arrested by police in connection with the above crime. It is
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also very relevant to note that Mr.Kodiyeri Balakrishnan, State Secretary of CPI(M) and former Home Minister has made a public statement that those two persons were not arrested by police, but surrendered before police with CPI(M) local party leaders because of the disturbances caused by police. The photographs of the one of accused Aakash with CPI(M) District Secretary Mr.P.Jayarajan and Chief Minister Mr.Pinarayi Vijayan which appeared in the medias showed their close links with CPI(M) Leaders is the main obstacle for a free and fair investigation of the case, that too when the role of District leadership of CPI(M) in the case is highly suspected. True copy of the news reports dt.19th Feb.2018 Malayala Manorama Daily containing smiling photograph of the arrested accused Aakash with Mr.P.Jayarajan, the District Secretary of CPI(M) is produced herewith which may be marked as Ext.P-3(a). A news report dt.19-2-2018 of Malayala Manorama daily containing



the photograph of the very same arrested



accused Aakash with Chief Minister Sri Pinarayi Vijayan is produced herewith which may be marked as Ext.P3(b). The vehicle involved in the case and used by the assailants for the commission of the crime was seized only after two weeks of the murder and the weapons used by the assailants for committing the offence have not recovered yet. The present investigation is only an eye wash that too controlled by the District Committee of CPM and hence the police has not turned against those who are involved in the larger conspiracy in the case. It is submitted that the accused Aakash is hardcore criminal involved in more than 11 criminal



cases



and the



proceedings under Kerala Anti-Social Activities (Prevention)Act (KAAPA) had been invoked against him. Other arrested accused is also a



known



criminal.It is understood that the arrested accused have no enmity towards slain Youth Congress leader Shuhaib



against whom CPM leaders in the



district were harboring ill-will and hatred due to political vendetta. 6) A report has been published in some media that the District Police Chief Mr.Shiva Vikram’s had made a complaint to superior police officers that a section of police personnel in the district had leaked out information relating to investigation and that was why effective investigation for arrest and seizure of weapons could not be made possible. A true copy of the news report published in Mathurbhumi daily dt.20 th Feb.2018 containing the
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report regarding the grievance of Dist.Police Chief alleging espionage of police personnel is produced herewith which may be marked as Ext.P3(c). It is also reported that the Dist.Police Chief had on one occasion went on leave protesting the hostile attitude of a section of police personnel to the probe and had cancelled his leave due to the intervention of top police officials. In the circumstance the petitioners verily believe that the ongoing investigation by Kerala Police in the case will serve no purpose and on the other hand it will undermine the investigation to the benefit of accused and the entire process of investigation may even help the main culprits to escape from the clutches of law. 7) The Chief Minister did not even condemn the dastardly act of the assailants for a period of 6 days from the incident and ultimately he made a public statement condemning the murder in a lightly worded statement. Mr.E.P.Jayarajan, who is the Central Committee Member of CPI(M) and the local MLA representing the locality which falls in Mattannur Assembly Constituency did not even utter a single word against the dastardly act of murder that too executed in a most heinous and brutal manner.



Long



silence of Mr. E.P.Jayarajanmlocal MLA in the matter is highly suspicious which may even embolden the killers as well as the conspirators to take shelter at high echelons of powers guarding against any police action in connection with investigation. 8) In view of the mounting pressure on govt. for restoring peace in Kannur District and to ensure a free and fair investigation in the crime, the Chief Minister had to convene a peace conference on 21 st Feb.2018 at Kannur. Curiously enough, the Hon’ble Chief Minister did not attend the Meet, instead, he deputed Sri A.K.Balan, Hon’ble Minister for Law as his representative. Even in the Peace Meet, there was no worthy deliberation due to adamant attitude of the govt. in ensuring a free and fair investigation of the crime. Hence the All Party Peace Meet ended in an acrimony wordy quarrels between



United



and



Democratic Front(UDF) leaders and



Mr.P.Jayarajan, District Secretary, CPM Party. 9) It is very crystal clear there are larger criminal conspiracy at top level CPM party leaders behind the murder of Shuhaib for which District
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leaders are suspected to be involved. Even the preliminary investigation has revealed the complicity of CPM Party in the murder. Since the ruling CPM party which is a major coalition partner in the State Govt. handling home portfolio, a free and fair investigation to probe the higher level criminal conspiracy of CPM leaders, in the case, especially the vital incriminatory role of Mr.P.Jayarajan, District Secretary,CPM party will not be possible at all. The petitioners verily believe that there are every chances of destroying vital evidence in the case at the instance of Kerala Police due to political intervention.



Hence the petitioners have every right to question the



correctness of the investigation when they have serious doubts about the veracity and truthfulness of the present investigation. Even now the police are groping in darkness and it appears to be a hide and seek game and that was why police could not recover weapons till date.



Further, there are



serious allegations against police personnel that too come out from the mouth of the District Police Superintendent regarding the leakage of information of probe to the accused, it would be proper and in the interest of justice it



would be better served if the investigation is directed to be



carried out by the CBI . In the circumstance, it is highly necessary to secure the ends of justice, to entrust



the investigation of the case viz. FIR



No.202/2018 of Mattannur Police Station to Central agency, preferably by Central Bureau of Investigation. 10) It is very relevant to note that after



the Peace Meet, Shri



A.K.Balan, Hon’ble Minister for Law speaking on behalf of Hon’ble Chief Minister had stated, that govt. was even ready to entrust the investigation of the crime to any agency including



Central Bureau of Investigation as



desired by the parents of the victim. News report of the said Press Meet published in Deshabhimani Daily dt.22nd Feb.2018 which is the official organ of C.PM party



is produced herewith which may be marked as



Ext.P3(d). 11) The petitioners have



made a representation dt.21 st Feb.2018



addressed to Hon’ble Chief Minister narrating need for entrusting the investigation of the above case



to CBI. A true copy of the said



representation dt.21-2-2018 is produced herewith which may be marked as
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Ext.P4. No action has been taken by the govt. in this regard till date. In response to the



adjournment motion moved by Sri Ramesh Chennithala,



Leader of Opposition, the Hon’ble Chief Minister is reported to have made a statement on the floor of the Kerala Legislative Assembly declining the plea of the petitioners to entrust the case to CBI. It appears that the change of attitude of the govt. is due to pressure exerted on govt. by the District Committee of CPM Party headed by P.Jayarajan who is suspected to be the master brain of the criminal conspiracy behind the murder of Shuhaib. 12) In the circumstance, the petitioners have no other efficacious remedy



than



to



approach



to



this



Hon’ble



Court by



invoking



the



extraordinary jurisdiction vested with this Hon’ble Court under Article 226 of the Constitution of India for an order to direct the respondents to order investigation of the FIR No.202/2018 of Mattannur Police Station to an independent central agency viz.CBI.



Hence this writ petition is filed for



the following among other



Grounds A) The investigation of the crime is now going on in a dictated machinery



manner as



by C.P.I.(M) Leaders who are controlling the police in the District.



Even at the very inception of the



registration of the crime, the Police intentionally omitted to invoke the provision of Unlawful Activities (Prevention ) Act UAPA Act despite the fact that all necessary ingredients attracting the provisions which specifies the terror strike as contemplated in the said Act has brought out in the Ist Information Statement. B) The photographs of the prime accused namely Aakash with Chief Minister and Mr.



P. Jayarajan, the District Secretary of the



C.P.I.(M), Kannur District which have published in the medias would prove their close links with those who are in high echelons of power in the Government controlling entire police machinery in the State and hence it would be highly necessary to have free and fair investigation by a Central agency viz. C.B.I. in order to inspire
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confidence and faith to the petitioners who are the parents of the victim. C) The manner in which the murder was brutally planned and executed itself would prove that there is larger conspiracy hatched behind the murder



which is liable to be investigated by an



independent investigating agency without which it would be impossible to book the actual kinpins, who actually master minded the murder. It is an admitted fact that there was no personal or political animosity between the deceased Shuhaib and the arrested accused, who were employed by the top level CPM leaders. D) The murder took place at Edayannur which falls



within



Mattannur Legislative Assembly which is represented by Mr. E.P. Jayarajan, M.L.A , former Minister and member of the Central Committee of the C.P.I.(M). It is very relevant to note that Mr. E.P. Jayarajan has not even condemned



this brutal and heinous



murder till date. E) It is very alarming to note that the reported statement of District Police Chief that vital information regarding the investigation were leaked out by police personnel and hence the arrest of the persons involved in the case and the recovery of weapons could not be made possible at the earliest point of time which is to be viewed seriously . F) The inconsistent statements of police as well Balakrishnan, Secretary of the State



as Mr. Kodiyeri



Ruling Party regarding the



arrest of the two accused cast serious doubts on the manner in which investigation is now progressing. Sri Kodiyeri Balakrishnan would state that the two persons were surrendered before police with CPM leaders and on the other hand the police would claim that they were arrested after a hectic search. This inconsistent statements would reveal the hide and seek game of police and CPM party in the case. G) The delay caused in seizing the vehicle involved in the commission of the crime itself would indicate the negligent manner of the investigation which is



now progressing at its snail’s pase. The
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delay in not recovering the weapon would indicate that the present investigation going on by police in a highly defective, motivated and controlled by C.P.I.M District leaders whose role in the crime is very evident and hence the genuine apprehension



of the



petitioners that there will be no free and fair investigation by the hands of Kerala Police itself is sufficient to strengthen the demand of the petitioners that the F.,I.R. 202/2018 of Mattannur Police Station is to be entrusted to C.B.I. for an effective, meaningful and purposeful investigation. H) The delay caused in arresting the accused and effecting the recovery of the weapons used for the committing the crime and other materials on record to show that the investigation which is progressing is totally faulty, lackadaisical and one sided manner which would only help to screen and shield the actual master brains who hatched the



criminal conspiracy for physically



annihilating deceased Shuhaib I) The above facts alone are sufficient to prove that the present investigation is totally faulty and malafide which warrants an independent free and fair investigation by a Central agency. J) On going through the evidence collected by police it is very evident that police have not turned the antenna of investigation towards larger conspiracy hatched behind the murder of Shuhaib and hence it would be proper and the interest of justice will be served if the investigation is handed over to C.B.I. K) The public statement of Sri. A.K. Balan, the Hon’ble Minister for Law that the Government was ready and willing to entrust the investigation to any central agency including C.B.I. if the victim’s family and others made such demands and the sudden volte facie in the Government stand regarding the entrustment of the case to C.B.I. would indicate that



the Government



was succumbed to



pressure by the District leadership of C.P.I.(M) Kannur whose incriminatory role in the case is evident. There is no justification on the part of Government in its U turn regarding the grant of consent for the investigation by central agency.



The petitioners
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reasonably believe that serious moves are afoot to destroy evidence in the



case and to shield the other



criminal conspiracy for



accused involved in the



ever and in such an event it would be



highly prejudicial and detriment to the interest of the victims. That was why the govt. is not now willing to entrust the case to CBI. L) The delay caused in issuing a statement by Chief Minister condemning the murder is highly reprehensible. It is to be seen that Chief Minister was under the pressure of Secretary, C.P.I.M, Kannur District Committee and hence any move on the part of Government in the matter of investigation of the above crime would be highly suspicious and malafide. M) Even at the preliminary stage of investigation involvement of C.P.I.M party had been very clearly revealed and now the district leadership of C.P.I.(M) party Kannur is now groping in dark without even explaining the circumstance under which the two accused who were arrested after 7th day of the incident. N) Omission on the part of police officer who recorded F.I. Statement in not involving provisions of UAPA is to be treated very seriously. It is to be seen that CPM Party Kannur District Committee is very powerful political wing having money and might at their disposal and hence it would be very difficult for the witnesses to co-operate with trial without fear and hence they are entitled to get protection of UAPA. Similarly the original source of funding to the killer gang of Shuhab and other similar cases is to be unearthed and are liable to be proceeded against them under UAPA. O) No purpose of investigation would be served if the case is investigated by local police which would be partial, biased, motivated and prejudicial.



For the reasons stated above and for other reasons to be urged at the time of hearing,



it is most respectfully prayed that this Hon’ble Court may



be pleased to grant the following: RELIEFS
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(i)



Issuing a Writ of Mandamus or any other writ or order directing the 4th respondent to investigate the case viz.FIR No.202/2018 of Mattannur Police station and file charge sheet before the appropriate court having jurisdiction



(ii)



Granting such other interim reliefs which this Hon’ble Court may deem fit and proper to secure the ends of justice. INTERIM RELIEF



For the reasons stated in the writ petition and in the accompanying affidavit filed herewith, it is most respectfully prayed that pending disposal of the above Writ petition, this Hon’ble Court may be pleased to issue an interim order directing the 4th respondent either by himself or by any of his subordinates to take over the investigation of the FIR No.202/2018 of Mattannur Police Station.



Dated this the 27th day of February 2018.



T.Asaf Ali, (Counsel for the Petitioners)
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