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SOCIALSCIENCEEVIDENCEAND THE SCHOOLSEGREGATIONCASES* HERBERT GARFINKEL



Dartmouth College attacked in the Nineteen Thirties as "nine old men," is now scathingly labeled by extreme opponents of the school segregation decisions' as "the nine sociologists." Once charged with being harnessed to the concepts of a "horse-and-buggy" age, the Justices are no longer accused of transcnrbing Herbert Spencer's "social-statics," but of writing Gunnar Myrdal's "social dynamics" into the Constitution. Thus, the editor of the Montgomery Advertiser refers to "the nine most famous and puissant sociologists in the republic-proteges grateful of the Swede Myrdal- [who] have ruled that the Negro cannot develop "2 without exposure to the superior white ... This style of attack was initially stimulated by the admission, into the lower court trial records, of oral testimony by psychologists, sociologists and anthropologists who appeared as expert witnesses for the Negro plaintiffs. When the Supreme Court cited such evidence in striking down racial segregation in the public schools, the prestige of the behavioral sciences was generally boosted; but the ire of its critics was all the more aroused. ITe Court continues to be accused of, at best judicial legislation and, what is worse, of basing its decision on sociology rather than on law, of rejecting the intent of the framers of the Fourteenth Amendment and the established precedents in favor of science fiction. Most extreme of all is the slander that the social scientists actually are "Commies" and "foreigners."'3 T



HE UNITED STATES SUPREME COURT,



*Originally presented at the New York meeting of the American Political Science Association, September 5, 1957. I am indebted to Professor Robert A. Horn, who presided, and to Professor Walter F. Berns, whose paper presented at the same panel session tended to conflict with my interpretation, for valuable criticisms. 1Brown v. Board of Education, 347 U.S. 483 (1954); Bolling v. Sharpe, 347 U.S. 497 (1954). 'Grover C. Hall, Jr., US. News and World Report, XLI (August 3, 1956), 85. 'Herman E. Talmadge, You and Segregation (Birmingham, Ala., 1955), pp. 68-74; see especially "Commie 'Experts' Quoted by Court," p. 70, and "Court Trusts Foreign 'Experts,'" p. 72.
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This assault on the Brown v. Board of Education opinion as "the sociological decision," so far as it is mere name-calling, need not be taken seriously by scholars, though the currency which it has received as voiced by former Justice James F. Byrnes and reported and adopted as the editorial line of U. S. News and World Report makes it important as mass propaganda.4 There are, however, substantial criticisms which responsible legal theorists have directed against the materiality and the validity of the behavioral science evidence as presented to the lower courts by expert witnesses and to the Supreme Court in an appendix to the appellants' brief.5 In his opinion, written for a unanimous Court, the Chief Justice documented his reference to "modem authority" in support of the finding that racially separate schools could not be genuinely equal. A now famous "footnote eleven" cited the works of several social scientists as examples of supporting, authoritative studies.6



It is the purpose of this paper to assess the socio-psychological evidence in terms of each of these considerations: First, what is the relevance of contemporary social science research and theory to the constitutional issues in the school segregation cases? Is there a scientific literature on racial matters which is material to the judicial inquiry in these cases? Second, if relevant in principle, how adequate is this as evidence for establishing the vaWdipyof the pertinent factual arguments? RELEVANCE OF THE SOCIAL SCIENCE EVIDENCE



There is a considerable body of writing by students of jurisprudence concerning the materiality of evidence and the competency of expert witnesses. Rather than attempt an elaborate journey through this maze, it is simpler to hew closely to our subject by considering those particular arguments which question the relevancy of the social science evidence to the legal issues in these cases. Four major objections compel serious attention: 'James F. Byrnes, "The Supreme Court Must Be Curbed,"U.S. News and World Report, XL (May 18, 1956), 50ff; David Lawrence, (editorial) "What is 'The Law of the Land'?" US. News and World Report, XLI (October 5, 1956), 152ff. 'Reprinted as "The Effects of Segregationand the Consequencesof Desegregation: A Social Science Statement,"Minnesota Law Review, XXXVII (May, 1953), 427. 'Brown v. Board of Education.
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Let us first examine the charge that the question of the constitutionality of legally-imposed segregation was one of "law" and not of "fact" and, therefore, that the factual social science findings could not be pertinent. This argument was advanced in objections to admitting the oral testimony of social scientists as expert witnesses. At the trial before the three-judge District Court in the Clarendon County, South Carolina case, the following colloquy took place between the Bench and opposing counsel: Judge Parker: Do you mean for him to exclude all the other facts that were testified ? Mr. Carter [plaintiffs' counsel]: Yes sir-just the facts of segregation. Judge Parker: All right. Mr. Figg [defendants' counsel]: If your honor please, we object to that question because just the fact that there is segregation could hardly be a matter of opinion by a witness. Judge Parker: Well, what he's asking him is whether or not in his opinion it is discriminating against the Negro children to segregate them in schools . ... Why isn't that competent? Mr. Figg: We think it's irrelevant and immaterial. It's been settled that the states can provide public schools and that they may provide separate schools for the different races. And his opinion is irrelevant and immaterial under the legal situation as laid down in the decisions. That is a political matter for the legislature under our situation and not for witnesses on the witness stand. That may be his opinion, but it's. . . Judge Parker: [interrupting] Well, if that's so, we might as well let it come in, and the Court can pass on it, don't you think so? Go ahead and answer the question.'



Counsel Figg's objection is based upon the precedents establishing the "separate-but-equal" doctrine. These date from the 1896 majority opinion in Plessy v. Ferguson8 which interpreted the requirement of the Fourteenth Amendment that no State shall "deny to any person within its jurisdiction the equal protection of the laws" as satisfied by racially segregated public facilities, so long as the separately provided arrangements were substantially "equal." Prior to its reversal in 1954 this doctrine had been challenged to no avail, and it was precisely because the Plessy interpretation was attacked that the social science testimony was offered as pertinent. However, even if the separate-but-equalformula had not been directly challenged, there were sufficient precedents in previous decisions to make the testimony relevant. In a number of cases involving publicly supported graduate and professional school segregation, the effects of intangible conditions 7"Transcriptof Record," Briggs v. EUiott, U.S.C., October Term, 1953, No. 2, pp. 76-77. `163 U.S. 537.
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on educational opportunities were relied upon by the Court. The important Sweatt decision9 found the separate Texas law school for Negroes unequal partly on the grounds of inferior reputation and the inability of students to be afforded contacts with future coprofessionals on a par with those provided white students. The McLauin decision'0 found the Negro appellant had been deprived of equal educational opportunity by virtue of being segregated at lectures simultaneously provided white students within the same Oklahoma graduate school classroom. The factual question to which the social science testimony was pertinent was whether the separation of the races in the public elementary schools of Clarendon County interfered with the capacity of the children to receive equal educational opportunities, even if the tangible facilities were held substantially equal. Counsel for the Negro appellants were careful to preserve the possibility of following -the Sweatt and McLaurin precedents, to have the Court rule in their favor even if the judges chose not to challenge the Plessy doctrine directly. The social science factual testimony on the effects of intangible factors in elementary schools was pertinent to either choice, extension of the Sweatt-McLaurin formula to public elementary schools or outright rejection of the Plessy precedents. A second objection stems from the argument advanced by proponents of the Court's decision that there is a precedent for the use of social science evidence in constitutional law cases. The "Brandeis brief" was developed in cases argued before the Supreme Court half a century ago."'3Some critics maintain, however, that the factual social and economic data which characterized the Brandeis briefs are not a good basis for arguing the relevance of social science evidence to the school segregation issue. In the Brandeis briefs the data were drawn to show that expert opinion supported the reasonableness of legislative action. Here the data are directed at upsetting the legislative action.'2 9Sweattv. Painter,339 U.S. 629 (1950). ?McLaurinv. OklahomaState Regents,339 U.S. 637 (1950). "Cf. S. J. Konefsky, The Legacy of Holmes and Brandeis (New York, 1956), pp. 84-92; A. BiklM,"Judicial Determinationof Questions of Fact Affecting the Constitutional Validity of Legislative Action," Harvard Law Review, XXXVIII (1942), 493. "2SeeEdmond Cahn,"A DangerousMyth in the School SegregationCases," New York University Law Review, XXX (1955), 153-154; also, the same author's "The Lawyer, The Social Psychologist and the Truth," New York University Law Review, XXXI (1956), 183.
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But if the facts containedin a Brandeisbrief are relevantto esof legislativeaction,logicallythe brief tablishingthe reasonableness may succeedor it may fail in its purpose.The objectiveevidence of the may, conceivably,have demonstratedthe unreasonableness legislation.A counterbrief,if the facts were favorable,wouldsurely make it its task to rebut Brandeis'argument.'3Would this not amount to an effort to establish, on socio-economicgrounds,the of the legislation? unreasonableness It is true that Brandeisexpresslyarguedthat his type of brief of the would serve its purposeof demonstratingthe reasonableness legislativeaction even if its factual argumentswere erroneous.'4 This strangelogic is understandableonly becauseit rested on the presumptionof statutoryconstitutionality.But this merely places the burden of proof on those who would strike down legislative actionas an unreasonable interferencewith (in the originalBrandeis briefcases) propertyrights.Giventhe functionof even thus limited judicialreview,judicial attentionat some point is still necessarily directed to patent errors of fact or logic.'5 The alternative is the



complete abandonmentof judicial review. Legislative majorities would demonstratetheir reasonablenesssimply by passing the bill. If the Brandeisbrief is a useful instrumentfor callingjudicial attentionto social facts relevantto the constitutionalissues under consideration,it is necessarilymaterialon both sides of the dispute so long as legislativeaction per se is not inherentlyreasonable. Furthermore,the presumptionof statutory constitutionality which somewhatlimits the applicationof Brandeis-styledbriefs "3JudgeJerome Frank, arguing against the conclusivenessof the Brandeis brief, points out that it has come to be used on both sides of the question; see Courts on Trial (Princeton, 1949), pp. 211-212. "This argument is quoted and discussed by Paul A. Freund, On Understanding the Supreme Court (New York, 1949), pp. 88ff. Freund appears ambivalenton the validity of Brandeis'view. On the one hand, with respect to the legislativebelief that "filledmilk" is deceptiveand deleteriousto health, Freund holds that "the court need only decide whether there is responsible opinion that it is so. Consequently,the introductionof counter vailing evidence would be immaterial." On the other hand, he carefully leaves an area for judicial review even in these economic regulation cases: "It does seem, however, that . . . there might well be requiredan opportunity to impeach, by cross-examinationor otherwise,the evidencein support of constitutionality." Is this not an opportunity to impeach the factual opinions on which the legislature'scase may be based? ""UInany event, the presumptionis not conclusive or conclusivelybinding on the courts, but is rebuttable; it is only a prima facie one, and may be rebutted by evidence showing the actual existence of a state of facts or circumstancesunder which the statute, as a matter of law, is unconstitutional." Corpus Juris Secundum,XVI, 441.
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when attacking the reasonableness of legislative actions, is of questionable materiality to the school segregation cases. The burden of proof is placed on the legislatures in these cases, requiring that they demonstrate that their statutory restrictions on the relations of Negroes and whites do not violate the equal protection and due process requirements of the Constitution.,l Paul Freund, who questions the use of Brandeis-brief arguments in these cases, himself cites the St. Josepk Stock Yards'7 case where Brandeis distinguished in his opinion "between the right to liberty of person and other constitutional rights . . . 21I Whatever the difficulties of distinguishing between human rights and property rights, or the questionable status of the doctrine that some constitutional guaranties are in a "preferred position," it is far from clear that Brandeis, who pioneered the social-economic brief, would not have given judicial weight to the social-science evidence in the Thurgood Marshall brief. Thirdly, there are some who welcome the Court's ruling but fear that the Marshall-NAACP brief creates a serious danger to the continuing efforts to extend the boundaries of equal protection.19 By assuming it is necessary to show that the inequality in school segregation is psychologically harmful, civil rights proponents have, unwittingly, weakened the protection afforded by the Constitution. Advocates of racial segregation, since the 1954 decision, have argued that there is personality damage to wkite children forced to mix with persons they consider obnoxious. The Court, by entertaining the psychological argument in support of its decision, opened the way for this sort of rebuttal. However, these critics maintain, inequality is constitutionally proscribed whether it is harmful or not. The decision, therefore, must be based on constitutional grounds and not on social science. "Specifically,the CorpusJuris Secundumstates: "Even before these more recent decisions [the School Segregationcases], it was clear that only the most exceptional circumstances could excuse racial discrimination.



. .



." 16A CJS,



463-464. Similarly,in 16 CJS, 442: "On the other hand, where rights, privileges, and immunitiesof the citizen are involved, the usual strong presumption in favor of constitutionalitydoes not apply." 17298LT.S.38. "8OnUnderstandingthe Supreme Court, op. at., pp. 61-62. Cf. Freund's "Review of Facts in ConstitutionalCases,"in E. Cahn (ed.), Supreme Court and Supreme Law (Bloomington, 1954), pp. 47ff. "Cf. E. Cahn, "A DangerousMyth in the School SegregationCases,"op. cit., 157ff; also, Morroe Berger, "Desegregation,Law, and Social Sdence," Commentary,XXIII (May, 1957), 476.
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The difficulty with this argument is twofold: First, where it is posited purely on the grounds of partisan strategy, it cannot thereby deny that the social science data are pertinent if they could settle the factual issue of the personality effects on the persons involved. There is no logical reason why the facts of social science might not be used to buttress certain aspects of the "southern" position; that does not alter the question whether the nature of the issue is factual. Whether the alleged facts are adequately supported by the scientific evidence will concern us shortly, but the social science material introduced on behalf of the Negro parties to these cases claimed that segregation was not only harmful to the Negro children but to the white children as well. In the second place, the argument that showing psychological harm to the children is dangerous and irrelevant misses the main legal point which the NAACP lawyers sought to establish with this line of evidence. It was necessary to show that an equal education cannot be obtained in segregated public schools even on an elementary level where all facilities, teachers and curricular elements are presumed equal. In the McLaurin case (involving segregation within a classroom), the Court had held that the "appellant is handicapped in his pursuit of effective graduate instruction. Such restrictions impair and inhibit his ability to study, to engage in discussions and exchange views with other students, and, in general, to learn his profession." Marshall sought to convince the Court, in the elementary school cases, that children on lower educational levels also were unable to get an equal education even if the tangible facilities were equal. To do this, he called expert witnesses and referred to a scientific literature which might establish the fact that the children actually did suffer in their personality development, and that this impaired their ability to learn. That is, the educational purposes of the state statutes establishing segregated elementary schools could not be of equal benefit to the two groups. Prior to the Supreme Court's decision in Broum v. Board of Educaton., Thurgood Marshall explained: Acceptance of the segregationunder the "separatebut equal" doctrine has become so ingrained that overwhelmingproof was sorely needed to demonstratethat equal educationalopportunitiesfor Negroes could not be provided in a segregatedsystem. It is relatively easy to show that a Negro graduate student offered trainingin a separateschool, thrown up overnight,could not get an education equal to that available at the state universities.Public elementaryand high schools, however, present a more difficult basis for comparison.They are normally not specializedinstitutions with national or even statewide repu-
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tations. Public school teachersat these levels are not likely to gain eminence in the professioncomparableto that of teachersin colleges and universities. For years, however, exposure of the evils of segregationand discrimination has come from social scientists, and their help was elicited for this phase of the campaign. Social scientists are, almost in universal agreement that segregated education produces inequality. Studies have been made of the personality problems caused by discriminationand segregation and most social scientists have reached the conclusion that artificial and arbitrary barriers,such as race and color bars, are likely to have an adverse effect on the personality development of the individual. The energy and strength which the individual might otherwise use in the developmentof his mental resourcesis dissipatedin adjustmentto the problems of segregation. In other words, competent expert testimony was produced to show in detail the injury to the Negro pupil attending the segregated schools in Clarendon County and to show that this injury was a permanent and continuing one which prevented the Negro child from obtaining an education equal to that obtained by other students.20



It is the "mental resources," which it is the purpose of educational institutions to develop, that are debilitated by the personality effects of school segregation. The psychologists and other social scientists who had studied this problem may, or may not, have successfully established this point as scientifically proven fact but in principle their testimony is relevant and worthy of judicial examination. Finally, the fourth argument is that modern social science insists on the separation of "fact" and "value" problems. As it claims that the scientific method is appropriate only to questions of fact, and as interpreting the "equal protection of law" clause is intrinsically a value problem, social scientists cannot address themselves to the constitutional issues considered by the Court.21 But modem social science is not in agreement in its basic philosophy.22 Even those who accept the logical necessity of separating fact and value propositions for appropriate kinds of methodological consideration disagree as to the implications of this for their work. However, those who have come to be known as "behavioral scien20"AnEvaluationof Recent Efforts to AchieveRacial Integrationin Education through Resort to the Court," Journal of Negro Education, (Summer, 1952), 322. The contraryview, that the Court could simply have applied the decisionsin the Sweatt and McLaurincases as precedentsfor declaringracial segregationin elementaryschools unconstitutional,is presentedby Robert J. Harris, "The Constitution, Education, and Segregation,"Temple Law Quarterly, XXIX (Summer,1956) 409-433. (Italics mine.) "For this criticism, I am indebted to Professor Berns' manuscript,"Precedent, History and Social Psychology as Factorsin the Public School Desegregation Cases." "See, Robert Lynd, KnowledgeFor What (Princeton, 1939); also, Gunnar Myrdal, An AmericanDilemma (New York, 1944), Appendix2, "A Methodological Note on Facts and Valuationsin Social Science."
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tists" do maintain that the scientific study of social phenomena must be value-free. Indeed, that is the position taken by the thirtytwo social scientists who submitted an appendix to the appellants' brief wherein they distinguish between the factual and value aspects of the problem: There are, of course, moral and legal issues involved with respect to which the signers of the present statement cannot speak with any special authority and which must be taken into account in the solution of the problem. There are, however, also factual issues involved with respect to which certain conclusionsseem to be justified on the basis of the availabIe scientificevidence. It is with these issues only that this paper is concerned. Some of the issues have to do with the consequencesof segregation,some with the problemsof changingfrom segregatedto unsegregatedpractices.23



It is clear from this statement that there is no assertion that the value problem is meaningless or irrelevant to the question of settling the legal issue before the Court. There is a profound difference between saying that science cannot validate value propositions and saying that nothing can be known about values. In his research the social scientist does not claim to validate the doctrine of equality as an end. However, the problem is whether, given the goal of equal protection as a socially accepted norm, social science research has any bearing on the extent to which a particular situation does in fact produce unequal status. The social science evidence very clearly, bears on important factual matters involved in these cases. Consider the reasonableness of the racial classifications employed by the statutes establishing separate. public schools for Negroes and whites. The two major grounds urged to justify segregated schools allege that (1) the Negro children are intellectually inferior, and (2) intergroup harmony will be disrupted by desegregation. On what reasonable ground may it be urged that the judicial function precludes the relevance of the anthropological testimony on the nature of racial types? The judges are indeed the deciding authorities in weighing the relevancy and competency of the evidence, but how can they reasonably ignore the psychological literature which has carefully studied the relation of racial types to innate learning ability and intelligence? These data are plainly material to the legal question of the appropriateness of racial classifications to the educational purposes of the statutes. 23"TheEffects of Segregationand the Consequencesof Desegregation: A Social Science Statement,"op. cit., p. 427.
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Similarly, it is in principle a factual question as to whether mixed schools are more likely than segregated schools to produce prolonged social stress and violence in a community. It is true, by legal precedent, "that racial segregation if operating to deny rights protected by the equal protection clause, could not be justified as legitimate exercise of the police power of the state as promoting public peace by preventing race conflicts."24 However, could reasonable men, contemplating a social change of the magnitude involved in these cases ignore utterly the research findings on this matter? Studies of integration in the armed forces, in the merchant marine, in business under the prodding of FEPC laws, and in public housing are a valuable contribution to understanding important factual aspects of these cases.25 The social scientist who seeks to cast light on the problem of segregation is not thereby violating the separation of fact and value premise. The valuation which he makes is not derived from his research; in this case, the valuation is supplied by the Constitution. The "equal protection of the laws" clause provides the preference for equality over inequality; the scientific question is whether a given condition, within which individuals are expected to learn, is likely to prove disadvantageous to some compared with persons not so conditioned. The factual questions associated with the school segregationcases are large in number, there are, indeed, more questions than modem social science has successfully studied to date. But as a friend has aptly phrased it, such researchis "perhapsnot the height of scholarly adventure, but neither is it mean or without point."26 THE ADEQUACY OF THE SOCIAL SCIENCE EVIDENCE



It is one thing to show the legal relevance of a scientific, expert opinion; it is a separate matter to show that the asserted opinion is supported by the canons of science itself. This has always been a problem with scientific witnesses. A book on Psychiatry and the Lcw relates: As early as 1619 we begin to find cases in which physicians and other experts testified as witnesses. In the notorious witch trial of 1665, Sir Thomas Browne, the most eminent physician of his time, testified to his 2416A Corp-us J-uris Secundum, p. 538, citing Buchanan v. Warley, 245



U.s. 60 (1917). 25Cf. Morroe Berger, Racial Equality and the Law (Paris, 1955). 26Professor Philip Selznick, in a letter to the writer.
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belief in witches, and stated that "he was clearly of the opinion" that the three persons pointed out to him in court "were bewitched."27



The testimony of the psychiatric expert has improved somewhat since then, we trust, but the competency of scientific witnesses, and their evidence, is not always beyond question. Indeed, at the Clarendon County lower court trial, in the school segregatioincases, one expert called by the plaintiffs was thus challenged. Political scientists will be especially interested in the following discussion as recorded in the trial record: Mr. Clark: Do you have any opinion as to whether such a [segregated school] system would cause adverse effects or would have adverse effects in operation among the individuals? Prof. Kesselman: Yes, I do have such opinion. My particular interest is in the field of political science . . . Mr. Figg: [interrupting}i Your Honor, I object to that question because I don't think that this witness has been qualified to answer that question. He said his work is in the field of Government. This question would have been properly addressed perhaps to another witness, but I don't think this one has been qualified to answer that question. Judge Parker: What do you say as to that? Mr. Carter: Well your Honor, this Professor Kesselman is not an expert in terms of Government; he is a person who has studied the science of government. He is an educator to that extent. Judge Parker: He's not a specialist in education is he? Mr. Carter: No, sir. Judge Parker: Well, how can he express an opinion on a matter of educational policy? Mr. Carter: He can express an opinion, your Honor, . . as a person who deals in the science of government, he would have to investigate . . . the development of citizenship . . . whether or not an idea is developed in the child or in the people to support Democratic institutions. And I think that he would be [pre-eminently] qualified for that question. Judge Parker: It seems to me that any lawyer or any man who has any experience in government would be just as well qualified as he would be to express an opinion on that. He is not a scientist in the field of education.



[Directing his question to Thurgood Marshall] Are you going to offer any more witnesses along this line? Mr. Marshall: No, sir. The other witnesses are REAL scientists. Judge Parker: Well, I'll take it for what it's worth. Go ahead.28 27M. S. Guttmacher and H. Weihofen, Psychiatry and the Law (New York, 1952), p. 209. 28Transcript of Record," Briggs v. Elliott, pp. 102ff.
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The one political scientist was the only expert witness objected to on such grounds. It is interesting, therefore, that a distinguished Columbia political scientist should refer to " . . . the impressive



psychological evidence regarding the consequences of segregation which was accepted by the U. S. Supreme Court . ...



"29



At the



same time, an able Princeton sociologist has written: "Both the oral testimony given in the lower courts, and the studies cited as 'modern authority' in Justice Warren's footnote eleven, are very weak indeed and inspire no great confidence."30 How much confidence the voluminous social science evidence deserves is what we shall now consider. The testimony of over forty social scientists and professional educators called to the stand as expert witnesses by Thurgood Marshall and his colleagues fills the better part of four volumes.31 These are the trial records of the District Courts sent up to the Supreme Court in four of the five cases. Only in the District of Columbia case were social science or other expert witness not used. There were three major points which this line of evidence sought to establish for the plaintiffs: (1) The use of racial classifications for purposes of public education is unreasonable. (2) Desegregation can be accomplished without excessive disharmony and violence. (3) Segregation in public schools is psychologically detrimental to the children of both races; it impairs their ability to pursue curricular objectives. With respect to the first item, this political scientist is fully prepared to underwrite the evidence as presented both orally and in the social science literature. Otto Klineberg, the Columbia psychologist who testified in the Delaware case, has recently brought together the relevant psychological research and theory for the UNESCO volume, The Race Question in Modern Science.32 He shows conclusively that there is no basis for assuming that the Negro's intelligence is genetically inferior to that of other races. About all that can be said for the pro-segregation position is that as a group southern whites scoire higher on various tests than do "9DavidTruman,"The Impact on Political Scienceof the Revolution in the Behavioral Sciences,"Brookings Lectures 1955; ResearchFrontiers in Politics and Government(Washington,D. C., 1955), p. 210. 30MorroeBerger,"Desegregation,Law, and Social Science,"op. cit., p. 475. 3"SeeKenneth B. Clark, "The Social Scientist as an Expert Witness in Civil Rights Litigation,"Social Probkms, I (June, 1953), 5ff; also, Herbert Hill and Jack Greenberg,Citizen's Guide to De-Segregation (Boston, 1955), especiallych. 8. 82Kineberg,pp. 55ff.
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southern Negroes. However, within the southern Negro group many Negroes score higher than many whites. Furthermore, southern Negroes who move North strikingly improve their intellectual performance; those who have been away from the South the longest have improved the most. And if you group Negroes and whites by states, Negroes in some northern states surpass whites as a group in some southern states. This record is made with all the continuing environmental obstacles to Negro development, North and South. The conclusion, that given equal opportunities Negroes can perform as well as whites, is strongly supported by the evidence. Even the comparison between whites and Negroes within the South, if IQ is accepted as the criterion for separate educational institutions, could reasonably lead only to the placing of all highIQ children in the same school apart from those lower on IQ tests, this would necessarily lead to considerable racial integration. Thus, the reasonablenessof the classification of children by race in public schools, based on the assumption of innate intellectual differences, is successfully refuted by the psychological testimony. The evidence concerning the possibility of peaceful integration is not as conclusive as in the matter of racial classifications based on intelligence. Just as psychologists who first discovered differences in IQ test scores between the races improperly inferred genetic differences from this evidence, the early literature of sociology has left a heritage of questionable legitimacy. Modern students of social change have found it more difficult to free themselves of the William Graham Sumner thesis that "stateways cannot change folkways" than the psychologists have in remedying their early misconceptions concerning intelligence.33 Sociologists and political scientists have worked on this problem along two main lines of theory and research:34 First, studies of opinion and attitude forma"See the discussionof the Sumner thesis by Myrdal, op. cit., pp. 1048ff; also, Robert M. MacIver, The More Perfect Union (New York, 1948), p. 279 and Ch. VII. "See A. V. Dicey, Law and Public Opinion in England (London, 1914); David Truman, The GovernmentalProcess (New York, 1951); R. K. Merton, "Patternsof Influence:A Study of InterpersonalInfluenceand of Communications Behavior in a Social Community,"in Lazarsfeld and Stanton (eds.), CommunicationsResearch,1948-1949 (New York, 1949); Will Maslow, "Prejudice, Discrimination and the Law," The Annals, CCXLIV (May, 1951), 9ff; Morroe Berger, Equalty by Statute: Legal Controls Over Group Discrimination(New York, 1952); and Elihu Katz and Paul F. Lazarsfeld,Personal Influence; The Part Played by People in the Flow of Mass Communications (Glencoe,Ill., 1955).
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tion have developed a much more sophisticated understanding of the communication process and the function of opinion leadership than Sumner possessed. The mores are not as stable, nor are they as homogeneous as Sumner assumed. Secondly, there is also a crucial gap between behavior and opinion which is related to the leadership function. Persons who respond to Dr. Gallup that they oppose integration are not necessarily preparing to do anything about it. Indeed, presented with the actuality, attitudes demonstrably change to acceptance in a relatively short period. This does not mean that all social change is peaceful-there was an American civil warbut substantial social change can be brought about peacefully by utilizing civil authority as an important factor in the opinion-leader process. What is the research and experience upon which this revised theory of social change is based, particularly as it applies to the elimination of racial segregation?35 Hyman and Sheatsley of the National Opinion Research Center have shown dramatic shifts over time in southern attitudes to Negroes. For example, in 1942 only 21 per cent of white Southerners believed Negroes were equal to whites in intelligence. By 1956, this figurehad risen to 58 per cent. Moreover, the most dramatic changes came in those places where integration had taken place. Racial integration in the armed forces was an important part of the research by Stouffer and his associates on The American Soldier. His study and those concerning integration in employment under FEPC laws, in the merchant marine, and in public housing all point to the same conclusion. Prejudice increases with social distance; the greater the regularizedcontacts with Negroes in these case studies, the less likelihood there was of objection to the inter"5Berger, Equality by Statute, op. cit., President's Committee on Civil Rights, To Secure These Rights (Washington, D. C., 1947), pp. 82-87; Kutner, Wilkins and Yarrow, "Verbal Attitudes and Overt Behavior Involving Racial Prejudice," Journal of Abnormal and Social Psychology, XLVII (1952), 649652; Robin M. Williams, Jr., The Reduction of Intergroup Tenwrions(New York: Social Science Research Council, Bulletin 57, 1947); La Piere, "Attitudes vs. Action," Social Forces, XIII 230-237 (1934); Saenger and Gilbert, "Customer Reactions to the Integration of Negro Sales Personnel," International Journal of Opinion and Attitude Research, IV (1950), 57-76; M. Deutsch and Collins, Interracial Housing: A Psychological Study of a Social Experiment (Minneapolis, 1951); S. A. Stouffer, et al., The American Soldier (Princeton, 1949), Vol. I, ch. 19; K. B. Clark, "Desegregation: An Appraisal of the Evidence," Journal of Social Issues, IX (1953), 1-75; Group for the Advancement of Psychiatry, Psychiatric Aspects of School Desegregation (New York, 1957); H. H. Hyman and P. B. Sheatsley, "Attitudes Toward Desegregation," Scientific American CXCV (December, 1956), 35-39.
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racial situation. Note that these were planned programs with strong official support behind them. This experience was cited to the same point in the report of the President's Committee on Civil Rights. Of course, the experiences since the Court's decision in places like Louisville, Kentucky, and Clinton, Tennessee, were not available prior to the decision, but there had been considerable experience in the earlier graduate and professional school cases. Approximately one-thousand Negro students were enrolled in southern, formerly all-white, universities by July, 1951. The Autherine Lucy and Little Rock cases have excited greater attention, but there is an overall record of widespread acceptance of Negro students without incident. This evidence does not prove that violence will not result; it demonstrates that it is not inevitable, and it points to the methods for minimizing discord. It factually disputes the argument that racial segregation in the public schools is a necessary exercise of the police power to prevent grave social disruption. We need not minimize the social revolution which the decision entails, particularly for the deep South, to recognize the evidence that a program which combines firmness with persuasion, and reasonableleaders backed by legal principle and sanction, can prevail and lead to increased social harmony. We turn to the effort to demonstrate that racial segregation in elementary schools, whether tangible facilities are equal or not, provides a psyckological handicap to the pursuit of curricular objectives. If this could be established, the conclusion would necessarily follow that "separate" cannot be "equal" in public education. If all that were required is to weigh the sheer bulk of social science opinion as "modern authority" on this matter, the conclusion would be incontrovertible. In addition to the substantial number of expert witnesses in the lower-court trials and those who signed the appendix of the appellants' brief, a survey was conducted of social science opinion.36 Over five-hundredanthropologists, sociologists and psychologists returned a mailed questionnaire revealing that ninety per cent agreed that "enforced segregation has detrimental psychological effects on tke segregated groups"; only two per cent disagreed, the others expressed no opinion. "Eighty-three per cent . . . believe that enforced segregation has detrimental 3"M. Deutscher and I. Chein, "The Psychological Effects of Enforced Segregation: A Survey of Social Science Opinion,"Journal of Psychology, XXVI (1948), 259-287. This was cited by the Court in Brown v. Topeka.
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psychological effects on the group which enforces tke segregation." Four per cent disagreed, the rest had no opinion. Of course, it is traditional that expert witnesses, unlike ordinary witnesses, are permitted to offer opinions in court and are not restricted to recounting facts. However, social scientists who are concerned with more than scoring a partisan point, even for a deeply-felt moral commitment, will not wish to rest their case purely on professional "opinion." Clearly, this survey is no substitute for research-supported conclusions, and such a purpose is explicitly disclaimed by the authors. Moreover, the respondents have either neglected to publish their findings, or they have exaggerated the extent to which they have been directly involved in such research. Morroe Berger reports that one of the authors of the survey-analysis thought it odd that twenty-nine per cent of his respondents should claim their own research as the basis for their conclusions. How could " . . . so many social scientists . . . have claimed to have done research on the subject when only a 'negligible' amount of material had appeared in print"?37 A recent report of the Group for the Advancement of Psychiatry on "Psychiatric Aspects of School Desegregation" also maintains that there are "psychosocial ills arising from segregation."38 It is interesting that, although a separate paragraph is devoted to the statement declaring, "For the segregating group, in this case the whites, the reactions, though less obvious, are nonetheless serious," not a single reference is cited to support the point. At least the paragraph dealing with the effects of segregation on Negro personality is footnoted with five items from the literature.39 There is an interesting psychological literature, beginning with the work of Erich Fromm,40 which has attempted to study the personality characteristics of prejudiced persons. However, these studies (e.g., the Adorno group's research on the Authoritarian Personality)43 are very remote from a definitive finding that wkhie children suffer personality damage that impairs their ability to receive an education in public schools from which Negroes are excluded. We must agree with the conclusion of the Fact-Finding Report of the Midcentury White House Conference on Children and Youth: 8t"Desegregation, Law, and Social Science,"op. cit., p. 475.



880p. cit., p. 10. "91bid. '0Bscape From Freedom (New York, 1941).



"(New York, 1950).
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. . it seems doubtful that objections to racial and religious prejudice can be based to any large extent on the grounds of demonstrateddetrimental effect on the feelings, values, ideas, or behavior of those who practice discrimination.4"



What of the evidence seeking to establish the personality effects on the Negro children? Although, here too, the literature is sparse in reporting carefully designed research, some efforts have been made. The most important study in the experimental social-psychology field is the work of Kenneth B. Clark.43 Dr. Clark has published a good deal on this problem; indeed, his extensive report on "The Effects of Prejudice and Discrimination on Personality Development in Children," prepared for the White House Conference on Children and Youth, was cited by the Supreme Court in its social science footnote to the Brown decision. He personally testified in three of the four cases where expert witnesses were used, and actually applied his projective technique to the plaintiff children in the South Carolina case. Clark and his wife, in the basic study from which his conclusions were drawn, devised a most ingenious experimental design, using an adaptation of projective techniques. The best-known projective device, of course, is the Rorschach ink-blot test. Such methods attempt to stimulate responses which will reflect a pattern of basic personality characteristics. By providing unstructured but ambiguously suggestive materials, biases are better controlled and underlying dispositions revealed. This can be uneconomical in research time, however, and specialized tests have been developed which circumscribe the area to be investigated more definitely without sacrificing the essential value of the technique. The Clarks utilize dolls made from the same mold and identical in all respects save skin color and hair color. The children are presented with four such dolls, two brown-skinnedwith black hair, and two white-skinned with yellow hair. They are requested to select one of the dolls as appropriateto each of the following questions: 1. 2. 3. 4.



Give me the doll that you like to play with-(a) Give me the doll that is a nice doll. Give me the doll that looks bad. Give me the doll that is a nice color.



like best.



"H. L. Witmer and R. Kotinsky (eds.), Personality in the Making: The Fact-Finding Report of the Midcentury White House Conference on Childrenand Youth (New York, 1952), p. 153. 'K. B. and M. P. Clark, "Racial Identificationand Preferencein Negro Children,"in G. E. Swanson, et. al., Readings in Social Psychology (New York, rev. ed., 1952), pp. 551-560.
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5. Give me the doll that looks like a white child. 6. Give me the doll that looks like a colored child. 7. Give me the doll that looks like a Negro child. 8. Give me the doll that looks like you. Requests 1 through 4 were designed to reveal preferences; requests 5 through 7 to indicate knowledge of "racial differences"; and request 8 to show self-identification."



The subjects in the basic experimentwere 253 Negro children; about half were tested in southern segregated nursery and public schools, the balance in northern integrated nursery and public schools. The ages ranged from three through seven years. All children were tested individually and in private. In this experiment, the Clarks found that the children were quite capable of making correct identifications; 94 per cent know the "white" doll, 93 per cent know the "colored" doll, 72 per cent know the "Negro" doll. A majority of the children definitely reveal patterns of self-alienation; they "prefer the white doll and reject the colored doll." They prefer to play with the white rather than with the colored doll (67 per cent to 32 per cent). The majority (59 per cent) think the white is the "nice" doll (38 per cent choose the colored). The doll which "looks bad" is the colored (59 per cent, compared with 17 per cent who think the white doll "looks bad"); and 60 per cent choose the white doll as the one "that is a nice color" compared with only 38 per cent who choose the colored doll. These data have been replicated in subsequent experiments and, by way of contrast, a study involving both white and Negro children as subjects found 89 per cent of the whites and 57 per cent of the Negroes preferred the white doll.45 At the South Carolina trial it was clear that Clark sought to use his research to show that he had scientifically established the negative effects of prejudice and discrimination on Negro children. Furthermore, he reported that out of a group of sixteen children, aged six through nine, who were plaintiff parties to the case, ten "liked" the white doll "best" and thought the white doll was "nice." Eleven "chose the brown doll as the doll which looked 'bad.'" Only one child selected the white doll as "looking bad." The theoretical generalization which Clark drew from this research was presented to the trial court in these terms: "Ibid., p. 551. 45M. Radke and H. G. Trager, "Children's Perceptions of the Social Roles of Negroes and Whites," Journal of Psychology, XXIX (1950), 3-33.
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I have reached the conclusion from the examination of my own results and from an examination of the literature in the entire field that discrimination, prejudice and segregation have definitely detrimental effects on the personality development of the Negro child. The essence of this detrimental effect is a confusion in the child's concept of his own self-esteembasic feelings of inferiority, conflict, confusion in his self-image, resentment, hostility toward himself, hostility toward whites, intensification of . . . a desire to resolve his basic conflict by sometimes escaping or withdrawing.46



Although, as the White House Conference report made clear, " . . . there is little in the scientific literature on the precise effects, of prejudice -and discrimination on health of personality," in a general way it would be hard to deny the implications of existing studies. The conclusion of the White House Conference report is modest: "In spite of these miany considerations, it seems highly probable that prejudice and discrimination work very much to the disadvantage of the personality development of most minority-group members in one way or another."47 The question is whether one of these ways is directly connected with the effects of school segregation per se, and whether this impairs equal educational opportunity. Counsel for the defense in the South Carolina case was sharp enough in cross-examinationto reveal that Dr. Clark could not ianswer this from the scientific literature. The exchange was as follows: Q. And then you say you were forced to the conclusion, after talking to these children, that they had suffered harm by attending the Scott's Branch School? A. I was forced to the conclusion that they have definite disturbances and problems in their own self-esteem; that they had feelings of inferiority that related to race. Q. Because they had attended the Scott's Branch School? A. No, because they perceived themselves in an inferior statusgenerally inferior. Q. Well, the Scott's Branch School had nothing to do with it? A. Well, I wouldn't say that, Counsellor. Q. Well what would you say? A. Well, I would say it would definitely. Q. And why? A. Because of some information which I got from the children between the ages of twelve and seventeen. As you can see, this method is not as sensitive for older children as it would be for younger children. So, it became apparent to me as I talked to the older children that I could get similar data by a different method, namely the interviewer method. 4"Op.



cit., p. 86.



""Op. cit., p. 136.
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And you refer to that as the interview method? The interview method. That means you ask them questions? That's right. And they give you answers? That's right.48



Political scientists may feel less discriminatedagainst-the "real" scientists had a hard time too. Clark had no rigorouslyobtained data whereby he could systematically connect the broad effects of discrimination on personality to the school segregation in these cases. A general, deductive case can be made, however, and has been well stated by Saenger in his Social Psyckology of Prejudice: From a legal point of view it would be desirable to distinguish between the relative contribution of segregation and prejudice or discrimination to such detrimental effects. This is difficult because segregation and discrimination inevitably go together. Yet we can say that enforced segregation tends to reinforce and lead to prejudiced behavior, lends official sanction to discrimination, which could be rejected easier if it were only a mere individual manifestation of a prejudiced mind.49



Actually, had the southern counsel taken the trouble to peruse Clark's researchpublications, they could have asked some embarrassing questions. For example, Clark reported, " . . . although the



majority of Negro children at each age prefer the white doll to the brown doll, this preference decreases 'gradually from four through seven years."50 But that is Whenthe children are beginning school; what, then, is the effect of segregated as against integrated schools? The data are not broken down by geography plus age so we cannot compare North and South here. It would be interesting to see these data. There is a presentation of North-South differences, however, without respect to age.



Clark reports, ". . . it is clear that the



southern [Negro] children in segregated schools are less pronounced in their preference for the white doll, compared to the northern [Negro] children's definite preference for this doll."51 This information is supplied in the original study report but not in the Clark report to the White House Conference, or in the Conference'sreport either. Thus, it is in none of the Court's cited works. cit., pp. 91-92. 49G.Saenger,The Social Psychology of Prejudice(New York, 1953), p. 257. "0"RacialIdentificationand Preferencein Negro Children,"op. cit., p. 557. 5lIbid., p. 559. 480p.
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A book puiblishedby Clark after the Supreme Court's decision, based upon his fact-finding report to the Midcentury Conference, does deal with the point. There he states: On the surface, these findings might suggest that northern Negro children suffer more personality damage from racial prejudice and discriminationthan southern children. However, this interpretation would seem to be not only superficialbut incorrect. The apparent ,emotional stability of the southern Negro child may be indicative only of the fact that through rigid racial segregationand isolation he has acceptedas normalthe fact of his inferiorsocial status. Such an acceptanceis not symptomaticof a healthy personality. The emotional turmoil revealed by some of the northern children may be interpretedas an attempt on their part to assert some positive aspect of the self.52



As Clark says, this "may be." However, he cannot have it both ways. The application of the tests to the plaintiff children was interpreted to the South Carolina court as meaning "that the Negro child . . . accepts the negative stereotypes about his own group." If the amount of preference for the white doll over the colored is an index of self-alienation, for whatever reason, the data still show less of that effect in the segregated school situation. The weakness of basing broad generalizations on meagre research is apparent in the psychological evidence on this point. In summation of what we have shown concerning the validity of the social science evidence relevant to these cases, the situation is less clear cut than the partisans maintain. The psychological literature effectively challenges the reasonablenessof racial classifications of school children which assume an innate inferiority of Negro intellectual capacities. The politico-sociological literature on social change and political communication is less conclusive, but there is strong evidence rebutting the Sumner thesis on the relation of law to public opinion. Finally, the important argument offered by the social science witnesses for the Negro plaintiffs, that school segregation is harmful to normal personality development, is least securely derived from research findings. In a general way a persuasive case 52K.B. Clark,Prejudiceand Your Child (Boston, 1955), pp. 45-46. Clark does add a footnote reporting a study of admissions to mental hospitals in New York which he uses to conclude that the "future personalityadjustment of the northern Negro is healthier than that of the southern Negro. ... Myrdal, however,in his An AmericanDilemma throws considerablecold water on any effort to establishthis as conclusivelydemonstrated: "It is impossible, for example, to present meaningfulfigures comparingNegroes and whites in the whole country (or in the South alone), Southern Negroes with Northern Negroes, or rates at present with rates a few decades ago."



footnote a.)



(Op. cit., p. 981,
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has been constructed, but adequate research techniques are yet to be devised which can distinguish between the broad effects of minority group status and the specific psychological consequences of institutionalized segregation. CONCLUSION



Let us conclude with a brief consideration of the use made by the Supreme Court of the social science evidence in its decision. Was it a "psychological decision?" Of course it was, in the same sense that Plessy v. Ferguson was. The Court, in both cases, argued a psychological point of view; these views are contradictory, but they each depend on psychological observations. Indeed, as the 1954 Court seems to have been aware, the opinion in Pkssy might well have cited the social science "modern authority" of its day to support some aspects of its position. At that time psychologists did believe in the inherent intellectual inferioriy of the Negro, and most sociologists and political scientists did believe that "stateways do not make folkways." That the 1896 Court did not choose to cite expert authorities does not alter the nature of these questions or the relevancy of the evidence. Chief Justice Warren's opinion cites eight items as "modern authority."53 Some interpretors make much of the fact that the particular works appear only in a footnote. But where else do citations of numerous titles appear? The "modern authority" which is called upon is graced with notice in the body of the opinion itself as is the argument which it serves to document. However, the "finding" is that of the Court; the "authority" of social science is called upon to support tihe finding of the Justices, not vice versa. How persuasive the evidence is, in our political system, is properly the prerogative of the Court weighing this evidence in the full context of all relevant considerations. To agree that it was a "psychological decision" does not imply acceptance of the assumptions underlying one psychologist's book entitled Tke Psyckology of Politics.54 That author dedicates his book "To Gary-in ,the hope that he will grow up in a society more interested in psychology than "3Weshall not undertake an appraisal of each item cited by the Court. However, three of the eight referenceshave been dealt with above: (1) the Clark report to the White House Conference,(2) the White House Conference'sofficialfact-findingreport,and (3) the opinion-surveyof social scientists. "H. J. Eysenck, The Psychology of Politics (New York, 1954).
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politics." It is i(ronicalthat this same author has also published The Uses and Abuses of Psychology.55 As the social scientists' appendix to the appellants' 'brief itself declared, "The problem with which we have here attempted to deal is admittedly on the frontiers of scientific knowledge." But whatever the state of scientific knowledge, men must carry on the functions of political life and reach decisions as wisely as they can. And even if all the answers to factual psychological questions were known, citizen "Gary" would still have need of politics to resolve conflicts of interest and the ancient problems of justice and civic morality. "H. J. Eysenck, The Uses and Abuses of Psychology (London, Baltimore, 1953).
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