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SUPERIOR COURT OF NEW JERSEY CUMBERLAND/GLOUCES FER/SALEM VICINAGE



92 Market Street Salem, NJ 08079 (856) 935-7510 ext. 8357 Fax: (856) 935-9238 TTY/TDD: (856) 935-2482



HONORABLE TIMOTHY a FARRELL Judge, Superior Court of New Jersey



August 14, 2014



l''-Christopher Goodwin, Assistant Prosecutor Salem County Prosecutor's Office 87 Market St. Salem, NJ 08079 Leslie McNair-Jackson, Assistant Deputy Public Defender Office of the Public Defender 199 E. Broadway, .5lh Floor Salem, NJ 08079 Re:



State v. James Pritchett Ind. No.: 14-03-144-I



➢ear Counsel: I am writing to memorialize my decision in the aboVe referenced matter. On December 13, 2013 at approximately 5:45 p.m. Police Chief Pelura of the Salem City Police Department observed a vehicle driving slowly "on the shoulder" of Johnson Street with its lights off and then stop in front of 1 Johnson Street) There were 2 occupants in the car. He circled the block and passed the parked vehicle. The male driver and female passenger were still in the vehicle. He then entered an alley approximately 200 feet from the parked car where he could observe the parked vehicle without being detected. He testified that Johnson Street was a "boundary" between a known drug activity area and that "customers" often parked there and walked into that area to purchase controlled dangerous substances. Chief Pelura saw the male exit the vehicle and walk toward Broadway, turn and walk to the yard between 317 and 319 East Broadway. He knew that 319 was part of a duplex that ' Chief Pelura testified that Johnson Street is the width of 4 lanes and that parking is permitted on each side leaving enough room for 2 way traffic. He acknowledged that there were no lines to designate the shoulder area and that there were no cars parked at the curb in the area travelled by Mr. Pritchett.



Christopher Goodwin, Assistant Prosecutor Leslie McNair-Jackson, Assistant Deputy Public Defender August 14, 2014 Page 2 had been the subject of numerous complaints relating to narcotics activity. He had been involved in some of those investigations which included the execution of search warrants on several occasions. The route of the male driver's travel was well lit until he reached the yard and could no longer be observed. The driver exited the area between 317 and 319 East Broadway within 2-3 minutes and wallced back to his car. Chief Pelm-a radioed for back-up, exited his vehicle and approached the driver of the car who he identified as James Pritchett. He advised Mr. Pritchett that he was conducting a narcotics investigation. Mr. Pritchett's demeanor changed and he became visibly nervous. Mr. Pritchett remained standing in the street near his car during the encounter. He had the odor of alcohol on his breath. He told Chief Pelura that he was returning from a liquor store on East Broadway. He then said he went across the street "to see his boy". Chief Pelura testified that there was a liquor store on East Broadway but that it was in the opposite direction from 319 East Broadway. He also testified that he would have been able to see Mr. Pritchett enter the liquor store and he did not enter it. A bottle of vodka was observed in the center console of the vehicle. The female passenger denied ownership of the bottle of vodka. Chief Pelura described Mr. Pritchett as being approximately 6 feet, 2 inches tall and "bigger than I was". He was cooperative although nervous. He was not combative or aggressive. Chief Pelura decided to do a pat-down for his safety because he was alone, Mr. Pritchett was bigger than him, the conflict in his statement, the fact that he had seen Mr. Pritchett approach 319 East Broadway and suspected he had engaged in a narcotic transaction and that individuals engaging in that conduct are often armed. His pat-down of Mr. Pritchett had negative results. Mr. Pritchett was standing on the driver's side of his car when Sergeant Vanaman arrived in a marked patrol car. Mr. Pritchett was talking to Chief Pelura as he approached. Chief Pelura asked him to stay with Mr. Pritchett while he spoke with the female passenger. Mr. Pritchett appeared nervous. He produced his driver's license upon request. Sergeant Vanaman ran a warrant check with negative results. Sergeant Vanaman observed that Mr. Pritchett was becoming increasingly nervous as time passed. He repeatedly patted his pockets and turned the left side of his body away from Sergeant Vanaman. When Mr. Pritchett touched the front of his sweatshirt his facial expression changed and he tried to put his hands in his pockets. Sergeant Vanaman told him not to put his hands in his sweatshirt pockets. This happened several times. Finally, Sergeant Vanaman grabbed Mr. Pritchett's arms to keep him from putting them in his pockets. At this



Christopher Goodwin, Assistant Prosecutor Leslie McNair-Jackson, Assistant Deputy Public-Defender August 14, 2014 Page 3 point, he had Mr. Pritchett turn around and told him he was going to do a pat-down. He did this because Mr. Pritchett was becoming more nervous and repeatedly attempted to put his hands in his pockets. Sergeant Vanaman was concerned that there was a weapon concealed in one of the pockets. Sergeant Vanaman testified that he knew Chief Pelura was conducting a narcotics investigation when he arrived on the scene but he did not know that Mr. Pritchett had be patteddown or anything he had said to Chief Pelura. He decided to do a pat-down because of Mr. Pritchett's demeanor and continued attempts to get into his pockets. ran his hands over Mr. Pritchett's sweatshirt pockets. He felt a hard, Sergeant Vanaman V "almost golf ball sized object" and heard a "crinkle like some plastic". At that point, Mr. Pritchett's shoulders dropped and he went limp. He asked Mr. Pritchett what was in his pocket but Mr. Pritchett did not reply to the question. Sergeant Vanaman testified that he has been a police officer for 24 1/2 years. He does approximately 100 arrests a year with approximately 25 being related to narcotics. It was immediately apparent to him that the golf ball sized object was a controlled dangerous substance based on his training and experience. He often comes upon similar objects during narcotics investigations. He retrieved the object which turned out to be a black plastic bag, knotted and contained 28 packets of suspected heroin. He then took Mr. Pritchett into custody. The State argues that there was a sufficient basis for the initial stop because Chief Pelura had a reasonable and articulable suspicion that Mr. Pritchett had engaged in a drug transaction at 319 East Broadway. The State also argues that there were circumstances which created reasonable suspicion justifying a search of him and that the seizure of the suspected heroin is supported by the plain feel doctrine. Mr. Pritchett asserts the illegality of the stop as well as the subsequent searches. He suggests that the officers were not actually worried about officer safety, which makes a Terry frisk illegal. The Fourth Amendment of the United States Constitution along with Article I, paragraph 7 of the New Jersey Constitution protects citizens from unreasonable searches and - seizures by requiring warrants issued based on probable cause. State v. Johnson, 171 N.J. 192, 205 (2002). Police encounters with the public may take three different forms, each of which requires a different level of justification to be considered reasonable (and therefore, pass



Christopher Goodwin, Assistant Prosecutor Leslie McNair-Jackson; Assistant Deputy Public-Defender August 14, 20] 4 Page 4 constitutional muster). See State v. Davis, 104 N.J. 490, 497-500 (1986). A field inquiry involves a police officer approaching a suspect in a public place and asking him questions; such an inquiry requires no constitutional justification. Id. at 497. Once the officer restrains the suspect's freedom to leave, though, the inquiry evolves into a "seizure," or "investigatory detention," and must be justified by reasonable suspicion, or "specific and articulable facts, which taken together from rational inferences from those facts, reasonably warrants the intrusion." Id. at 498-500. Finally, an arrest, whether based on a warrant or not, must be supported by "probable cause that a crime has been committed and that the person sought to be arrested committed the offense." State v. Brown, 205 N.J. 133, 144 (2011). A warrantless search is presumed invalid unless one of the exceptions to the warrant requirement is met. State v. Valencia, 93 N.J. 126, 133 (1983). One exception to the warrant requirement is a brief investigatory detention, which must be justified not by probable cause, but by "reasonable suspicion." State v. Thomas. 110 N.J. 673, 677-78 (1988) (citing Terry v. Ohio, 392 U.S. 1 (1968)). Reasonable suspicion is a lower standard than probable cause, and has been defined as "a particularized and objective basis for suspecting the person stopped of criminal activity." State v. Stovall, 170 N.J. 346, 356 (2002). But, the police officer must be able to point to "specific and articulable facts" to support his suspicion. Stovall, 170 N.J. at 356-57, This standard is highly fact sensitive, and is based on the totality of the circumstances. State v. Mann, 203 N.J. 328, 338 (2010). The Terry Court applied the "reasonable suspicion" standard to determine whether an investigatory stop is valid. Id. at 21. This Terry standard was adopted by the New Jersey Supreme Court in State v. Thomas, 110 N.J. 673, 677 (1988), New Jersey Courts have held that a Terry stop must rest on a "particularized and objectiYe basis for suspecting the particular person stopped of criminal activity." Id. at 678. Taking into account the totality of the circumstances, the police officer must be able to point to "specific and articulable facts" to support his suspicion. State v. Stovall, 170 N.J. 346, 356-57 (2002). Probable cause is a well-grounded suspicion that a crime had been or is being committed. State v. Piniero, 181 N.J. 13, 21 (2004). The totality of the circumstances test is applied in reviewing the validity of the warrant and whether there was sufficient probable cause. Illinois v. Gates, 462 U.S. 213, 238 (1983); State v.- Moore, 181 N.J. 40, 46 (2004). Courts are required to make a common sense approach given all the facts in determining if probable cause existed. Moore, 181 N.J. at 46, Also, the reviewing court should give great deference to the issuing magistrate's determination of probable cause. Gates. 462 U.S. at 236. The reasonableness of an officer's actions must also be considered in light of "the specific



Christopher Goodwin, Assistant Prosecutor Leslie McNair-Jackson, Assistant Deputy-Public-Defender August 14, 2014 Page 5 reasonable inferences which he is entitled to draw from the facts in light of his experience." State v. Dangerfield, 171 N.J. 446, 456 (2002). The plain-feel doctrine was announced by the US Supreme Court in Minnesota v. Dickerson, 508 U.S. 366, 113 S.Ct. 2130, 124 L.Ed. 2d 334 (1993). There, the Supreme Court analogized plain-feel with plain-touch. "We think that this doctrine has -an obvious application by analogy to cases in which an officer discovers contraband through the sense of touch during an otherwise lawful search. The rationale of the plain-view doctrine is that if contraband is left in open view and is observed by a police officer from a lawful vantage point, there has been no invasion of a legitimate expectation of privacy and thus no "search" within the meaning of the Fourth Amendment -- or at least no search independent of the initial intrusion that gave the officers their vantage point. The warrantless seizure of contraband that presents itself in this manner is deemed justified by the realization that resort to a neutral magistrate under such circumstances would often be impracticable and would do little to promote the objectives of the Fourth Amendment. The same can be said of tactile discoveries of contraband. If a police officer lawfully pats down a suspect's outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspects privacy beyond that already authorized by the officer's search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain-view context." Id. at 375-376, 113 S.Ct. at 2137. 124 L.Ed. 2d at 345-346. (citations omitted). The plain-feel doctrine was later adopted in our Appellate Division in State v. Toth, 321 N.J. Super. 609, 614-615 (1999), certif. den. 165 N.J. 531 (2000). In applying the plain-feel doctrine, Troth confirmed that a court should look at the totality of the circumstances as defined in Illinois v. Gates, 462 U.S. 213, 218, 103 S.Ct. 2317, 2332, 76 L.Ed.. 2d 527, 528 (1983), to determine if there is sufficient probable cause to seize an item. "We can see no basis to require, in circumstances such as those that confronted Trooper DiPaola, that an officer describe at a suppression hearing the particular, tactile sensation the officer experienced. The plain-feel doctrine enunciated in does not so restrict Gates' totality-of-the-circumstances approach. Under Dickerson, a police officer may seize non-threatening contraband detected during a Terry pat-down if the officer's search does not exceed Terry's a police officer lawfully pats down a suspect's outer boundaries. Thus, clothing and feels an object whose contour or mass makes its identity



Christopher Goodwin, Assistant Prosecutor Leslie McNair-Jackson, Assistant-Deputy-Public Defender August 14, 2014 Page 6 immediately apparent, there has been no invasion of the suspect's privacy beyond that already authorized by the officer's search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain-view context." Id. at 614. (citations omitted). Applying these legal principles to the facts of this case, I find that Chief Pelura's initial stop was based on Chief Pelura's particularized and reasonable observations. He observed 2 people in a car drive some distance on Johnson Street with the car lights off and stop in front of a house. The stop occurred in an area where people often park to walk into an area known for narcotics activity. He saw the male driver exit the vehicle and walk to 319 East Broadway, a house known for narcotics activity. After approximately 2-3 minutes, the driver left that area to return to his car where he was confronted by Chief Pelura. The driver indicated he had gone to a liquor store to buy something which Chief Pelura knew was not true. He then said he went across the street to "see his boy". He became nervous when Chief Pelura advised him that he was conducting a narcotics investigation. Although facts may support a Terry stop, they may not support a Terry frisk. The frisk is permitted only where an officer has a justifiable suspicion that the individual is armed and poses an immediate threat to the officer's safety. See State v. Roach, 172 N.J. 19, 27 (2002); State V. Dennis, 113 N.J. Super, 292 (App. Div.), certif. den. 58 N.J. 337 (1971). In addition to the factors noted above, Chief Pelura stated that he was alone and Mr. Pritchett was bigger than him. I find that, although these factors supported a Terry stop of Mr. Pritchett by Chief Pelura, they did not support a Terry frisk. This is of no import in this case since Chief Pelura did not discover any contraband. I find that Sergeant Vanaman did have particularized and reasonable observations to support his Terry frisk of Mr. Pritchett. He did not know that Chief Pelura had already frisked Mr. Pritchett, Mr. Pritchett was becoming increasingly nervous. He kept turning his left side away. He repeatedly tried to put his hands in his sweatshirt pockets after being instructed to stop. Sergeant Vanaman knew that Chief Pelura was conducting a narcotics investigation. These facts support his reasonable belief that Mr. Pritchett was armed and posed an immediate threat to his and Chief Pelura's safety. Sergeant Vanaman' s belief that what he felt in Mr. Pritchett's left sweatshirt pocket is also supported by the credible evidence. He is an experienced with many narcotics related



Christopher Goodwin, Assistant Prosecutor Leslie McNair-Jackson, Assistant Deputy Public Defender August 14, 2014 Page 7 arrests. He felt a hard, "almost golf ball sized object" and heard a "crinkle like some plastic". His testimony that it was immediately apparent to him that this was a controlled dangerous substance is credible. At that point, Mr. Pritchett's shoulders dropped and he went limp. That together with his other observations created probable cause to believe the object was a controlled dangerous substance under the Gates totality of the circumstances test. I, therefore, deny the Motion to Suppress the evidence found by Sergeant Vanaman. I have prepared an Order and have enclosed a copy. Sincerely,



/Timothy G. Farrell, P.J.Cr. TOF/maf Enc.
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