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IN THE HIGH COURT OF NEW ZEALAND WELLINGTON REGISTRY NO. CIV-2014-485-5698



UNDER THE



Declaratory Judgments Act 1908



BETWEEN



Earthquake Commission Plaintiff



AND



Insurance Council of New Zealand First Defendant



AND



Christchurch City Council Second Defendant



AND



Southern Response Earthquake Services Limited Third Defendant



STATEMENT OF DEFENCE AND COUNTERCLAIM BY SECOND DEFENDANT



Barristers & Solicitors



Duncan Laing/John Shackleton Telephone: +64-4-499 4599 Facsimile: +64-9-307 0331 Email: [email protected] DX SX 11174 Wellington



The second defendant by its solicitor says in response to the allegations in the Statement of Claim dated 9 May 2014: Parties 1.



It admits paragraph 1.



2.



It admits paragraph 2.



The Earthquake Commission Act 1993 (the Act)



3.



It admits paragraph 3.



4.



It admits paragraph 4, and says further:



(a)



a residential building to which s 18 applies is deemed to be insured under the Act against natural disaster damage for its replacement value to the amount (exclusive of goods and services tax) that is the least of the three amounts prescribed in s 18(a) to (c) of the Act; and



(b)



section 2 of the Act provides that residential building means –



(a) any building, or part of a building, or other structure (whether or not fixed to land or to another building, part, or structure) in New Zealand which comprises or includes 1 or more dwellings, if the area of the dwelling or dwellings constitutes 50% or more of the total area of the building, part, or structure: (b) any building or part of a building (whether or not fixed to land, or to another building, part, or structure) in New Zealand which provides longterm accommodation for the elderly, if the area of the building which provides long-term accommodation for the elderly constitutes 50% or more of the total area of the building, part, or structure: (c) every building or structure appurtenant to a dwelling referred to in paragraph (a), or a building or part of a building referred to in paragraph (b), and that is used for the purposes of the household of the occupier of the dwelling or for the purposes of the residents of the building or part:
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(d) all water supply, drainage, sewerage, gas, electrical, and telephone services, and structures appurtenant thereto— (i)



(ii)



(iii)



serving a dwelling referred to in paragraph (a), or a building or part of a building referred to in paragraph (b), or surrounding land; and situated within 60 metres, in a horizontal line, of the dwelling or building or part; and owned by the owner of the dwelling or building or part, or by the owner of the land on which the dwelling or building or part is situated



5.



It admits paragraph 5.



6.



It admits paragraph 6.



7.



It admits paragraph 7 and further says that section 27(a) of the Act applies also to any residential building.



8.



It admits paragraph 8.



9.



It admits paragraph 9.



Factual background



10.



It admits paragraph 10.



11.



It admits paragraph 11.



Earthquakes causing physical changes to residential buildings



12.



It admits paragraph 12 and says further that as a result of the Canterbury earthquakes, physical changes have occurred to residential buildings such that: (a)



a number of residential buildings are now at a height relative to sea level which is less than their height prior to the Canterbury earthquake sequence;
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(b)



parcels of land in Canterbury have had their height relative to sea level physically altered by the earthquakes, resulting in changes in height relative to sea level of residential buildings on such land;



(c)



a number of residential buildings have suffered physical changes caused by the Canterbury earthquake sequence including, but not limited to, changes to:



(i)



the height of the building relative to sea level;



(ii)



clearances between floors and the ground;



(iii)



distances between gully traps and the ground level;



(iv)



the relative height and gradient between the building and the surrounding land, or between the building and neighbouring buildings and land.



13.



It admits paragraph 13 and repeats paragraph 12 above.



Physical changes causing increased flooding vulnerability to residential buildings



14.



It admits paragraph 14, repeats paragraph 12, and further says that the physical changes to residential buildings as a result of the earthquakes have also adversely affected the uses and amenities that could otherwise be associated with such residential buildings by increasing the vulnerability of those buildings to flooding events.



Earthquake Commission's policy for addressing increased flooding vulnerability



15.



It says while paragraph 15 refers to EQC having developed a "range of policies", the only EQC policy statement appended to the statement of claim is the "Increased Flooding Vulnerability Policy Statement May 2014" and that it otherwise has insufficient knowledge of, and therefore denies, paragraph 15.



16.



It admits paragraph 16 and says further that the policy and the methodologies annexed as a Schedule to the statement of claim:
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(a)



do not address physical changes to residential buildings where such changes have adversely affected the uses and amenities that could otherwise be associated with the residential buildings by increasing the vulnerability of those buildings to flooding events; and



(b)



do not provide an appropriate, reasonable and rational basis to identify and settle claims where earthquakes have caused physical changes to residential land where such changes have adversely affected the uses and amenities that could otherwise be associated with the residential land by increasing the vulnerability of that land to flooding events.



Declaratory relief



17.



To the extent that paragraph 17 is an expression of the Earthquake Commission's desires and intentions, it is not required to plead.



18.



It says that paragraph 18 contains statements of law to which it is not required to plead.



19.



It admits that there is uncertainty as to whether settlements based on the IFV policy would be in accordance with the Act and otherwise has insufficient knowledge of, and therefore denies, paragraph 19. It says further that the Act does not explicitly provide for, the Court has not previously considered, and EQC has (to the Council's knowledge) not previously settled claims for, natural disaster damage to residential buildings arising from increased vulnerability to future natural disaster events.



20.



It is not required to plead to paragraph 20.



AND THE COUNCIL FURTHER SAYS BY WAY OF COUNTERCLAIM: The Council repeats paragraphs 1 to 20 above and claims:



(a)



A declaration that, in relation to "residential buildings", "natural disaster damage" under the Earthquake Commission Act 1993
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(the Act) may include circumstances where one or more earthquakes have caused physical changes to any such building (including by reason of a change to the height of the building relative to sea level) and such changes have adversely affected the uses and amenities that could otherwise be associated with the building by increasing the vulnerability of that building to flooding events. (b)



A declaration that the settlement of claims for natural disaster damage to residential buildings involving the increased vulnerability of such buildings to flooding events may be approached on the basis of the Earthquake Commission indemnifying the claimant in accordance with the Act.



(c)



Costs.



This document is filed by DUNCAN JAMES SIMPSON LAING, solicitor for the second defendant of the firm Simpson Grierson.



The address for service of the second defendant is at the offices of Simpson Grierson, HSBC Tower, Level 24, 195 Lambton Quay, Wellington. Documents for service on the defendant may be left at that address for service or may be posted to the solicitor at PO Box 2402, Wellington, or left for the solicitor at a document exchange for direction to DX SX11174 or transmitted to the solicitor by facsimile to +64-4-472 6986, or transmitted by email to: [email protected] or [email protected]
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