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WWW.LIVELAW.IN IN THE HIGH COURT OF KERALA AT ERNAKULAM PRESENT: THE HONOURABLE MR. JUSTICE DEVAN RAMACHANDRAN WEDNESDAY, THE 5TH DAY OF APRIL 2017/15TH CHAITHRA, 1939 WP(C).No. 27902 of 2008 (V) ---------------------------PETITIONER(S): ------------------------1. T.E.THOMAS, S/O.T.V.ESTHAPPAN, AGED 52, RESIDING AT THAYYIL HOUSE, SOUTH CHELLANAM, NOW RESIDING AT BLOCK III, B.3, GALAXY EDIFICE, VAZHAKALA, THRIKKAKARA P.O., KOCHI 21, ERNAKULAM. 2. A.X.VIRONY, W/O.T.E.THOMAS, AGED 51, RESIDING AT THAYYIL HOUSE, SOUTH CHELLANAM, NOW RESIDING AT BLOCK III, B.3, GALAXY EDIFICE, VAZHAKALA, THRIKKAKARA P.O., KOCHI 21, ERNAKULAM. BY ADVS.SRI.K.C.ELDHO SRI.R.BINDU (SASTHAMANGALAM) RESPONDENT(S): ---------------------------1. STATE OF KERALA, REPRESENTED BY SECRETARY TO THE GOVERNMENT, DEPARTMENT OF HOME AFFAIRS, GOVERNMENT SECRETARIAT, THIRUVANANTHAPURAM. 2. CIRCLE INSPECTOR OF POLICE, MUVATTUPUZHA POLICE STATION. 3. DEPUTY SUPERINTENDENT OF POLICE, MUVATTUPUZHA POLICE STATION. 4. DIRECTOR GENERAL OF POLICE, OFFICE OF THE DIRECTOR GENERAL OF POLICE, THIRUVANATHAPURAM. 5. CENTRAL BUREAU OF INVESTIGATION (CBI), REPRESENTED BY SUPERINTENDENT OFFICE OF THE CENTRAL BUREAU OF INVESTIGATION, PULLEPADY, ERNAKULAM. 2/-
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6. C B C I D, REPRESENTED BY THE SUPERINTENDENT OF CBCID, OFFICE OF THE CBCID, ERNAKULAM, KOCHI -682 036.



R1 TO R4,R6 BY SPL.GOVERNMENT PLEADER SRI.SUMAN CHAKRAVARTHY R5 BY SRI.M.V.S.NAMBOOTHIRY,SC, C.B.I. SRI.P.CHANDRASEKHARA PILLAI, C.B.I. THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD ON 05-04-2017, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:



sts
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WP(C).NO.27902/2008 APPENDIX PETITIONER'S EXHIBITS: P1



COPY OF THE PHOTOGRAPH OF DENNIS THOMAS TAKEN IN THE YEAR 2005



P2



COPY OF THE COMPLAINT DATED 17/2/2006 SUBMITTED BY THE PETITIONERS BEFORE THE 4TH RESPONDENT



P3



COPY OF THE ACKNOWLEDGEMENT CARD AND THE POSTAL RECEIPT EVIDENCING THE SUBMISSION OF EXHIBIT P2



P4



COPY OF THE COMMUNICATION DATED NIL BY THE PETITIONERS TO THE 2ND RESPONDENT



P5



COPY OF THE POST MORTEM REPORT DATED 12/2/2006



P5(A) COPY OF THE READALE COPY OF EXHIBIT P5 P6



COPY OF THE COMPLAINT SUBMITTED BY THE PETITIONERS BEFORE THE SUPERINTENDENT OF POLICE DATED 22/3/2006



P7



COPY OF THE RECEIPT OF THE DUBIOUS CIRCUMSTANCES UNDER WHICH DENNIS THOMAS EXPIRED PUBLISHED IN MALAYALA MANORAMA DAILY DATED 24/2/2006



P7(A) COPY OF THE SIMILAR REPORT PUBLISHED IN PIONEER KOCHI DATED 24/2/2006 P7(B) COPY OF THE REPORT PUBLISHED IN THE DESHABHIMANI DAILY ABOUT THE DEATH OF DENNIS THOMAS ON 24/2/2006 P7(C) COPY OF THE REPORT DATED 24/2/2006 IN MANGALAM DAILY P8



COPY OF THE COMMUNICATION DATED 17/3/2006 SUBMITTED BY THE PETITIONERS BEFORE THE 2ND RESPONDENT POLICE OFFICER



P9



COPY OF THE MAHAZAR REPORT AND INQUEST REPORT IN CRIME NO.97 OF 2006 OF MUVATTUPUZHA POLICE STATION



P10



COPY OF THE PHOTOGRAPHS TAKEN BY THE FIRST PETITIONER SHOWING THE LIE AND NATURE OF THE 'WELL'



P11



COPY OF THE CERTIFICATE OF HOSPITAL TREATMENT ISSUED BY THE KOLENCHERY MEDICAL MISSION HOSPITAL



P12



COPY OF THE JUDGMENT IN WPC.NO.17965/2006 2/-
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P13



COPY OF THE ORDER IN CONTEMPT OF COURT (CIVIL) NO.957/2008



P14



COPY OF THE FINAL REPORT SUBMITTED BY THE 6TH RESPONDENT BEFORE THE EXECUTIVE MAGISTRATE.



RESPONDENT'S EXHIBITS:



NIL



/TRUE COPY/ P.A.TO JUDGE
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DEVAN RAMACHANDRAN, J. --------------------------------------WP(C) No.27902 of 2008 --------------------------------------Dated this the 5th day of April, 2017 JUDGMENT The loss of a child for a parent is not a finite event. It is a continuous loss that unfolds minute by minute over the course of a life time. The grief can be so profound that it triggers the deepest pain more than what one can tolerate. It is a real pain and not a phantom pain. When the reasons for the death of their child remains unknown and not cogently explained, the pain becomes worse. For the parents, the question is which pain is worse, the shock of what happened or the ache for what never will be explained. Their grief will obtain no closure and their grieving, instead of being a releasing process, would pierce their heart constantly and without any succor. The parents will feel empty, cheated and hollow. It is the heart that aches when a child is lost and the brain simply follows it.
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2. The justice dispensation system has a duty to dry their endless tears, to hold them close within the arms of the system, comfort them while they grieve and do everything to sooth their aching heart. The mind of the parents will replay, the agony over and over again and we have to provide courage for their fear and apprehensions. 3. Our system often views victims as outsiders in the criminal proceedings. However, it is ineluctable that victims are, world over, being now considered as equal stakeholders in the criminal justice system. I believe, they are owed a right to exercise an effective voice in decision making processes like investigation, prosecution, reparation, etc.



The victims are



generally placed in a subservient position by the collective interests of the society in prosecuting the crime. However, time has now come to give them sufficient latitude in determining how their concerns are identified and how they will be taken into account. In this process, the victims' needs, concerns, fear and apprehension need to be acknowledged and accommodated. The victims deserve to be treated with respect by the investigatory
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and prosecuting services and to help them in their recovery process to be kept informed about the progress of all these proceedings. It is these thoughts that have guided me into the directions I propose herein. 4. I have opened this judgment with a rather unusual prelude because what presents before me in this case is the affliction of the parents, who are the petitioners herein, who lost their son and have been searching for answers for such death. No doubt that as long as they breathe, they will grieve and ache for their son. But, I believe that the karma of our system is not to prove them wrong but to inspire confidence in them, standing by their side, to convince them of the credibility and integrity of the investigation and to reassure them that their son did not die for the reasons that they suspect. 5. The petitioners are the distraught parents of Dennis Thomas,



who



unfortunately



died



under



very



suspicious



circumstances in the early hours of 12.02.2006. Dennis Thomas appears to have been a very enterprising boy, pursuing his Mechanical Engineering course at a College in Karnataka.
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6. Dennis Thomas was a young man of about 22 years of age full of life and the doting son of his parents. However, the life of the parents came crashing on the fateful night of 12.02.2006, when at about 3.30am, they received the horrendous news that their



son



was



admitted



to



the



Medical



Mission



Hospital,



Kolencherry, after being involved in an alleged accident. The petitioners rushed to the Hospital and the duty Doctor informed them that their son was brought dead to the Hospital at about 1.30am. The cause of death, as was informed to the petitioners, was that their son had, in an allegedly inebriated condition, fallen into an open well and thus succumbed. This was the information given to the parents by the friends of Dennis Thomas, who were with him at that time. 7. Being a case of unnatural death, the statutory processes of an inquest and postmortem was conducted by the competent Authorities and in Ext.P5 Postmortem Certificate, the cause of death was shown as asphyxia due to drowning. A crime was, therefore, registered by the Police for unnatural death as Crime No.97/2006 of the Muvattupuzha Police Station and Ext.P9 is the
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Inquest Report. 8. The



parents of Dennis Thomas, the petitioners herein,



obviously could not come to terms with the fate that had met them and they believed rather tenuously that their son did not die of an accident, but that he was perhaps put to death in suspicious circumstances. They appeared to believe that some of the friends of their son had some role in the event and, therefore, they pursued the investigation on such suspicion. 9. Their suspicion appears to have been exacerbated on account of the rather unhelpful attitude shown by the then Investigating Officer, which led to a complaint being filed by the petitioners and to another Circle Inspector being given charge of the investigation. However, the petitioners say that subsequently the earlier Circle Inspector, on whom they did not have any trust, was



again



given



charge



of



the



investigation.



In



such



circumstances the petitioners approached this Court by filing WP (C) No.17965/2006, seeking an investigation by the Central Bureau of Investigation and the said writ petition was disposed of by this Court by Ext.P12 judgment. This Court directed the



WWW.LIVELAW.IN 6



WP(C) No.27902 of 2008



Superintendent of Police, CBCID to conduct a through and dispassionate investigation. 10. The petitioners, however, even after Ext.P12 judgment, suspected that the investigation was not being carried on properly and they feared that it was only intended to help someone, who had the necessary affluence or power to even influence the course of investigation. They, therefore, filed COC No.957/2008 alleging that the directions in Ext.P12 judgment had not been complied with. Pending the said case, the respondents informed this Court that the investigation was completed and that an



appropriate



therefore,



Charge-sheet



closed



the



would



contempt



be



case,



filed.



This



recording



Court,



the



said



submission. The CBCID thereafter filed Ext.P14 final report, wherein again the Investigating Agency has concluded that the petitioner’s son died by asphyxia due to drowning and not on account of any overt or covert action from any other person. 11. The petitioners, who obviously are obdurate in their suspicion that their son had been done away by some persons, who are still to be identified, filed this writ petition assailing
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Ext.P14 report of the CBCID. They have sought Ext.P14 to be quashed and that investigation be handed over to the 5th respondent-CBI to conduct a fresh investigation as expeditiously as possible. 12. I notice that the investigation reports available on record are virtually speaking the same line. The reports record that Dennis Thomas was inebriated on that fateful night and that he accidentally tripped and fell into a well. This conclusion appears to be inveitable from the records because the he was found to have died due to drowning and not for any other reason. The petitioners, however, still do not believe this story and that it is obviously therefore, that they have approached this Court. 13.



I



have



fastidiously



examined



the



pleadings



and



materials on record and I notice that the petitioners' suspicion apparently is be founded on the following reasons and I record them from their view as under: (i) Though there is a specific direction in Ext.P12 judgment to conduct an investigation by the Superintendent of Police, CBCID, Ext.P14 report was filed by the Detective Inspector,
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CBCID, Ernakulam and that there is nothing to show, at least as is discernible from the said report that the Superintendent of Police, CBCID had supervised the investigation. (ii) When the above aspect was brought to the notice of this Court, this Court has directed the ADGP [Crimes] to file a report. Subsequently, an affidavit dated 02.11.2011 was filed by the Superintendent of Police, CBCID, justifying Ext.P14 final report and



stating



that



he was



in superintendence of



the



said



investigation. (iii)



Ext.P14



report



do



not



answer



the



suspicious



circumstances pointed out by the petitioners, but merely justifies the flaws in the earlier investigation. (iv) Ext.P5 postmortem report shows that there was no alcohol in the body of their son and that his stomach contained only 250ml of cooked rice with water. The petitioners, therefore, maintain that the conclusion that he died due to asphyxia by drowning in an inebriated state is completely untenable. (v) Ext.P14 report state that the chemical analysis report is not conclusive, because the blood sample of their son was
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preserved using a wrong additive and by a wrong method. It is specifically stated in Ext.P14 that the additive used was Sodium Chloride instead of Sodium Fluoride. They, therefore, are firm in their trepidation that there was complete callousness and negligence while conducting the investigation and they seem to believe that this mistake was deliberate so as to enable the culprits to go without detection. (vi) The petitioners say that the position of the well, the height of its protection wall and the iron mesh placed above the well, as are all recorded in the Inquest Report, would rule out the possibility of a man, even in a state of inebriation to fall into it as alleged by the prosecution. They say that when their son was not drunk as alleged and that, therefore, that it would have been completely impossible that he tripped and fell into the well, as has been concluded in Ext.P14. They assail the conclusions in the investigation that Dennis Thomas fell into the well piercing a thick iron mesh placed on top of the well, because they say if this was the case, their son would have had injuries, especially due to lacerations caused by the iron mesh. It is their assertion that no
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such injuries were found on the body of their son and their suspicion is fortified since the report do not say that the iron mesh had traces of blood on it. (vii) Even though the report mentions a stone that was blood-stained to have been seized near the well, the chemical analysis omits any mention of such a stone or as to whether it was analysed by the Authority. (viii) In the Inquest Report, even though an injury was found on the backside of the head of their son, it was not properly proved by the Investigating Agency leading to an inference that Dennis Thomas was first injured before he fell into the water. (ix) Finally, the petitioners predicate that the description of the well itself in the Inquest Report would show that a six footer, as their son was, who is an expert in swimming cannot die instantaneously even if he had fallen into the well. This is where the petitioners suspect their son’s friends because according to their version, as has been recorded in the Investigation Reports, they went near the well hearing a sound and found that Dennis
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Thomas was lying motionless beneath the water. The petitioners say this is improbable, if not impossible. 14. I have stated the above as being the suspicions narrated to this Court by the petitioners in their pleadings. I see that



the



Investigation



Reports



have



conclusively



spoken



otherwise. All the reports available are ad idem that the petitioners’ son did not die of confutative reasons, but that he had slipped and fallen into a well, plunging himself to death. The petitioners are, however, not convinced because of their various concerns that I have recorded above. 15. I see that the petitioners are now sufficiently advanced in age and they are perhaps seething inside at the thought that their son was killed by persons whom he had trusted or with whom he had friendship. This feeling of the petitioners is perhaps not justified by the reports, but this is something that this Court cannot be blind to. Their son was in the prime of his youth, pursuing a Degree leading to Engineering, and I am sure that the parents had high hopes about him. Their son was the pivot of their life and it was he, who they had fond expectations of taking
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care of them in the dusk of their lives. The shock of losing a son and that too in such circumstances is indescribable and perhaps something which cannot be explained away easily. These are the harsh realities of life and I cannot not be occluded to these. I say this because even though scientifically and technically it might be easy to enter into a conclusion that both the investigation reports have proceeded on the same lines, have concluded similarly and have arrived at the cause of death based on cogent investigation, I do not think it be sufficient to assuage the grief of the petitioners or to allay their suspicions, which for them is now excruciating. I am certain that the criminal justice system has a duty to them and to convince them that their suspicions are not true. 16. This Court, while acting under Article 226 of the Constitution of India, would not be competent to enter into conclusive findings regarding the reports or as to the details of the investigation. At the best, I can only consider these reports by way of judicial scrutiny and to see whether the proceedings have been completed correctly and in compliance of the various



WWW.LIVELAW.IN 13



WP(C) No.27902 of 2008



procedure



mandated



under



the



criminal



jurisprudence



and



procedure. However, even if I were to conclude one way or the other, I am certain that the petitioners would not find peace. They will still continue to believe, notwithstanding what is concluded by this Court, that their son was not given justice that he deserve to obtain. I am, therefore, of the view that a competent high ranking Police Officer will have to first look into all these records including the reports of the investigation and hear the petitioners and decide whether any further course of action is required to be commenced or pursued. Even though I see that the petitioners have required an investigation by the CBI, I am not sure that, even if such a course is adopted by me now, it would provide any succor to the petitioners, since CBI also would be guided by the reports that are already available on record. The probability of any new evidence surfacing and the possibility of gathering any further evidence appears to be extremely bleak in the present circumstances. I, therefore, do not deem it necessary, at least at this point of time, to direct a further investigation at the hands of the CBI. I think it best to be
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considered appropriately in future, subject to the directions I propose as under. 17. In the conspectus of various factors that I have recorded above, I am of the intent opinion that what is now important is that the petitioners be engaged in an explicatory interaction as to the real circumstances under which their son died. They are not experts in law or in forensic lines and their suspicions are based not on physical evidence but on lingering suspicion relating to the circumstances in which their son was found. 18. My mind being evinced as above, I am firm that the system of criminal jurisprudence and the justice dispensation system should attempt to assuage the petitioners' feelings and to convince them that their apprehensions may be without basis. I was, therefore, initially contemplating to sent the files to the Director General of Police [DGP], Kerala State to have a fresh and comprehensive look into the entire circumstances including the reports and then to conclude upon the validity or otherwise of the same



in



a



dispassionate



manner.



However,



the



learned
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Government Pleader says that the DGP, on account of his various official duties, would not be in a position to bestow as much as time as is required and that a better option will be to ask the Addl. Deputy General of Police [ADGP], South Zone to take up this endeavour. I accept this and I am of the view that an Officer, who can spend some time on



this will be able to convince the



parents that their apprehensions regarding the cause of death of their son has been considered and taken care of by the State properly in its investigations. In such circumstances, I direct the ADGP, South Zone to conduct a comprehensive and dispassionate examination of the investigation conducted by the various agencies in this case in Crime No.97/2006 of Muvattupuzha Police Station adverting to all the evidence and reports involved therein and then to conclude in a full and inclusive report as to whether any further investigation or action would be required. Before making a final conclusion, it is desirable that the petitioners be heard not as a formality, but in an earnest attempt to reach out them and convince them that their suspicions have been investigated into and that their son
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did not die of the circumstances that the petitioners suspect. The approach of the ADGP, I am sure, shall not be by way of a mere formality, but should be laced with considerations of humanism and sympathy for parents, who have all these years lived with the indescribable agony of having lost their son to circumstances which they believe is suspicious. I am sure that the ADGP will rise the occasion and make a consideration in terms of the letter and spirit of this judgment and I am certain that the said Officer will not be found to wanting in the trust that I have chosen to repose on that Officer in making these directions. I am certain that I do not want to continue the agony of the parents in further. It is, therefore, imperative that the ADGP, South Zone complete the exercise as directed herein as quickly as she can, but certainly before 31/05/2017. If for any reason the said Officer requires any further time, she shall be at liberty to approach this Court and such application will be considered by this Court appropriately taking into account the stage at which the exercise as directed herein is at that point of time. This writ petition is thus ordered as above. In the peculiar
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facts and circumstances of this case, I make no order as to costs and I direct the parties to suffer their respective costs.



Sd/DEVAN RAMACHANDRAN, JUDGE. sp/07/04/17



//True Copy// P.A. to Judge
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