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22 August 1979 - High Court of Australia Gibbs J On or about 12th April 1975 Mr T was served with a petition issued under the Matrimonial Causes Act 1959 (Cth), by his wife who sought a dissolution of the marriage. Mr T promptly consulted his solicitors and instructed them to defend the petition. Through their neglect no answer was filed, and Mr T was never informed of the date fixed for the hearing of the petition. It was heard ex parte and Woodward J pronounced a decree nisi for the dissolution of the marriage and made orders for the custody and maintenance of the children of the marriage. He also ordered that Mr T transfer to Mrs T his interest in the matrimonial home. When Mr T learned, later, that the decree and orders had been made, he instructed his solicitors to apply for their rescission but again, through the neglect of the solicitors, no action was taken. Eventually, Mr T made application to the Family Court for the variation of the orders for the transfer of the matrimonial home and for custody made by the Supreme Court. In lieu of the former order, Mr T sought an order for the sale of the matrimonial home and the division of the proceeds equally between the parties. Mischance continued to dog the proceedings. Because of a misunderstanding on the part of Mrs T's solicitors, Mrs T did not appear when the application came up in the Family Court. Hogan J. proceeded ex parte and made the order which Mr T sought in relation to the matrimonial home and varied the order for custody. The evidence placed before Hogan J. by Mr T contradicted in material respects that which Mrs T had given before Woodward J. From the decision of Hogan J., Mrs T appealed to the Full Court of the Family Court. Agreement was reached as to the manner in which the question of custody should be dealt with and the appeal proceeded solely in relation to the property question. The learned members of the Full Court reached the conclusion that Hogan J. had no jurisdiction to make the order which he had made. They accordingly allowed the appeal and set aside the orders. Cameron v Cole 1944 said: "It is a fundamental principle of natural justice, applicable to all courts whether superior or inferior, that a person against whom a claim or charge is made must be given a reasonable opportunity of appearing and presenting his case." Commissioner



of Police v Tanos 1958 said that "it is a deep-rooted principle of the law that before anyone can be punished or prejudiced in his person or property by any judicial or quasi-judicial proceeding he must be afforded an adequate opportunity of being heard." Statements to a similar effect abound, but I need add only one more, that in Grimshaw v Dunbar 1953: "Be that as it may, a party to an action is prima facie entitled to have it heard in his presence; he is entitled to dispute his opponent's case and cross-examine his opponent's witnesses, and he is entitled to call his own witnesses and give his own evidence before the court. Prima facie that is his right, and if by some mischance or accident a party is shut out from that right and an order is made in his absence, then common justice demands, so far as it can be given effect to without injustice to other parties, that that litigant who is accidentally absent should be allowed to come to the court and present his case – no doubt on suitable terms as to costs, . . ." There is no doubt that Mr T was not given an opportunity to be heard before the order, which seriously affected him in his property, was made. This was not due to any fault on the part of Mrs T, or of course on the part of the judge. The question is whether the Family Court is so shackled by the statutory provisions that govern its operations that it had no power to enable justice to be done in these circumstances. Before the Full Court Mr T relied on the provisions of the Family Law Act 1975. The section gives the court power to vary orders made in proceedings "with respect to the maintenance of a party". It is very doubtful whether this section is intended to apply to orders permanently altering interests in property, even such orders as may be designed in part to provide proper maintenance for the party in whose favour they are made. There is no provision in the Act, and nothing in the regulations, which empowers the Family Court to set aside an order of the kind now in question. It therefore becomes necessary to consider whether the Family Court has inherent power to set aside an order made against a party who had no opportunity to appear and present his case. R v Forbes; ex parte Bevan 1972 dealt with inherent jurisdiction: "'Inherent jurisdiction' is the power which a court has simply because it is a court of a particular description. Thus the Courts of Common Law without the aid of any authorizing provision had inherent jurisdiction to prevent abuse of their process and to punish for contempt. Inherent jurisdiction is not something derived by implication from statutory provisions conferring particular jurisdiction; if such a provision is to be considered as conferring more than is actually expressed that further jurisdiction is conferred by implication according to accepted standards of statutory construction and it would be inaccurate to describe it as 'inherent jurisdiction', which, as the name indicates, requires no authorizing provision. Courts of unlimited jurisdiction have 'inherent jurisdiction'." The judge went on to consider whether the Industrial Court had inherent jurisdiction to make an order restraining the officers of a trade union from withdrawing money from the union's bank accounts and from transferring money or securities belonging to it to any person or organization: "Such inherent jurisdiction as the Court may have, could not go beyond protecting its function as a Court constituted with the limited jurisdiction afforded by the Act." It follows from these statements that any inherent power of the Family Court to set aside its own orders will not be conferred, expressly or by implication, by the provisions of the Family Law Act, although the Act may contain provisions which negative the existence of any inherent power, and although the Court would not have any inherent power except such as might be necessary to enable it to do justice within the limits of the jurisdiction which that Act confers on it.



Woods v Sheriff of Queensland 1895: "When an order is made ex parte, the court or judge making it may, upon application of any person prejudicially affected by the order, review and, if necessary, discharge it. This is a rule of natural justice. But, when a judgment or order is pronounced or made after hearing both sides, it is a general rule that the court which pronounced the judgment or made the order cannot reverse or vary it." It went on to point out, there are some exceptions to the rule. The Family Court had power to set aside the order made, which is to be treated as if it had been made under the Family Law Act. The rule laid down in Woods seems to me to be in accordance with justice and common sense; it enables a court to set matters right when there has been a failure to observe an essential requirement of natural justice. The judgment of the majority of the court in Cameron v Cole 1944 also recognize the existence of an inherent power of the kind suggested. The judgment of Rich J is particularly important. He stated that it is a fundamental principle that a person against whom a claim is made must be given a reasonable opportunity of appearing and presenting his case, he went on: "If this principle be not observed, the person affected is entitled, ex debito justitiae, to have any determination which affects him set aside; and a court which finds that it has been led to purport to determine a matter in which there has been a failure to observe the principle has inherent jurisdiction to set its determination aside . . . In such a case there has been no valid trial at all. The setting aside of the invalid determination lays the ghost of the simulacrum of a trial, and leaves the field open for a real trial . . ." He added that "in the absence of clear words, a statute should not be treated as depriving a court of the inherent jurisdiction possessed by every court to ensure that trials before it are conducted in accordance with the principles of natural justice". He held that the Federal Court of Bankruptcy was a superior court, and that a decision of a superior court cannot be treated as a nullity, but is, at worst voidable, ie valid unless and until it is set aside. He criticized the judgment of Lord Greene MR in Craig v Kanssen 1943 UK, although he agreed with the conclusion reached in that case, where the court, exercising its inherent jurisdiction, set aside an order made against a party who should have been served, but who was not served, with process. However, Lord Greene MR referred to such an order as a nullity; Rich J. said that this was true enough in the case of an inferior court, but misleading since the order in question was made by a superior court - "in the case of a superior court the distinction is between irregularities so fundamental as to create an unconditional right, ex debito justitiae, to have the judgment set aside, and non-fundamental irregularities as to which the court has a discretion". It is clear that the majority of the Court in Cameron v Cole accepted that a court, whether superior or inferior, has inherent power to set aside an order made against a person who did not have a reasonable opportunity to appear and present his case. Since service of the petition was properly effected upon Mr T, it is not possible to regard the order as a nullity. However, since Mr T in fact had no notice of the hearing, the court had inherent power to set the order aside. This power was a discretionary one, but there was no reason to refuse Mr T's application. Mr T had filed affidavit material which showed that the facts of the case were seriously in contest. The proper course was to set aside the order and to reconsider the matter. In the Full Court Demack J said that in his opinion further litigation to redress the wrong which Mr T had suffered should have been directed at his solicitors rather than at the other party to the marriage, lest the assets of the parties should be "squandered on endless litigation



which is undertaken not for the benefit of the parties but to correct professional error". With respect it is not right to say that the litigation is not undertaken for the benefit of the parties; the application to set aside the order was clearly for the benefit of Mr T. However, Demack J fell into an error similar to that which led Fry J to refuse to set aside a judgment in Burgoine v Taylor 1878 UK. In that case a defendant was not represented at the trial of an action because his solicitor was ignorant of the fact that the action had been transferred from one judge of the Chancery Division to another, and had therefore only watched the list before the former judge. Fry J said that the defendant would have a remedy against his solicitor for negligence, and he refused to set the judgment aside. The Court of Appeal had no difficulty in reversing his decision; indeed Jessel MR expressed surprise that the application to set aside the judgment had been opposed. It is no answer to a party who asks the court to set aside an order made against him in his absence at a hearing of which he had no notice to tell him that he has a remedy against his solicitor. In such a case, assuming that there is a real question to be tried, justice requires that the order, having been made in breach of a fundamental principle of natural justice, should be set aside, and that the matter should be reconsidered on its merits. I would allow the appeal. Mason J The Full Court should have approached the case on the footing that it was prima facie the right of each party to have the proceedings heard in his or her presence and that justice to both parties required that each party should be entitled to present his or her case. Grimshaw v Dunbar 1953 UK: "...a party to an action is prima facie entitled to have it heard in his presence; he is entitled to dispute his opponent's case and cross-examine his opponent's witnesses, and he is entitled to call his own witnesses and give his own evidence before the court. Prima facie that is his right, and if by some mischance or accident a party is shut out from that right and an order is made in his absence, then common justice demands, so far as it can be given effect to without injustice to other parties, that that litigant who is accidentally absent should be allowed to come to the court and present his case - no doubt on suitable terms as to costs, as was recognized in Dick v Piller 1943 UK. Although the Family Court is a court created by statute it none the less possesses an inherent jurisdiction to set aside a judgment obtained by default. Three members of this Court concluded in Cameron v Cole that the Federal Court of Bankruptcy had an inherent jurisdiction to set aside its orders, notwithstanding that it was a statutory court and, further, that it was a court of limited jurisdiction. A jurisdiction to set aside its orders is inherent in every court unless displaced by statute. In my opinion the jurisdiction extends not only to the setting aside of judgments which have been obtained without service or notice to a party: Craig v Kanssen 1943 UK, but to the setting aside of a default or ex parte judgment obtained when the absence of the party is due to no fault on his part. I can find no indication in the Act of an intention to displace this inherent jurisdiction.
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