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Many voices claim to represent the telecommunications industry offering their views before the FCC and the U.S. Congress on the critical policy issues affecting the industry. Welcome to The Back Page, a special newsletter featuring commentary and viewpoints of interest primarily to the independent telecommunications industry. The views and opinions expressed in The Back Page are the views of the author. The Back Page is our attempt to give voice to the policy objectives and goals of the independent telecommunications industry. The Back Page includes commentary on legislative and regulatory issues specifically affecting the independent telecommunications industry. Readers are encouraged to submit letters or other commentary for publication. Letters and commentary for publication can be sent to: The Back Page, Independent Telecom Associates, 4601 Tilden Street N.W., Washington, D.C. 20016 or by e-mail to: [email protected]. The Back Page may be duplicated and distributed with the written permission of Independent Telecom Associates. Copyright, Independent Telecom Associates, 2009
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THE CAPITOL CORNER



OBAMA, CONGRESS, AND TELECOM: PREPARING FOR THE STORM By Tom Smith



It has been a little more than six months since then-Senator Barack Obama (D-IL) raised his right hand and was sworn into office as the 44th President of the United States. Ironically, this also marks the official beginning of the 2009 hurricane season. What do the two have in common? Although telecommunications policy did not figure prominently in the 2008 presidential campaign, most political analysts thought the Obama administration would make telecommunications policy a high priority upon taking office. The Obama team has made a slow start on telecom, but the winds of policy change are blowing hard these days. More importantly, the first six months of the Obama administration and the 111th Congress seem to have produced enough “worrisome conditions” to warrant the first storm warning of the political season for the rural and independent telecommunications industry. The Obama presidency was not the only “change” to hit Washington, D.C. in early January. A new Congress with a larger Democratic majority also took office. New chairmen took over congressional committees with oversight of telecommunications issues. They continue to complain that the FCC is a “broken agency.” With their cooperation and encouragement, Obama indicated his determination to reshape the FCC and give consumers a larger role in shaping federal telecommunications policy. When he took office in January, Obama seemed to have
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three priorities in the telecommunications policy arena: (1) USF reform; (2) net neutrality; and (3) the development of a strategy to ensure broadband access for all Americans. Obama set about remaking the FCC by designating one of his closest campaign advisors – Julius Genachowski – to be the new FCC Chairman. To put his stamp – and his people – on the FCC, Obama had to ease Jonathan Adelstein, a long time advocate for rural interests, out of the FCC. Eventually, Obama moved Adelstein to the Rural Utilities Service (RUS), an agency that has been the butt of much criticism from Congress. Obama’s effort to reshape the FCC has not always been smooth. In fact, it has put some of the administration’s shortcoming on the record, including its penchant for playing hard-ball politics to win. The process also has shown that political partisanship in Congress is alive and well and still will be the dominant factor driving federal policy decision-making even in the telecommunications arena. It took Obama until late July – about six months – to get all three of his Democratic Commissioners in place. There was a long – and still unexplained – delay in sending the nominations of FCC Chairman Julius Genachowski and newly confirmed Commissioner Mignon Clyburn to the U.S. Senate for hearings and a confirmation vote. The nomination of Genachowski seemed to set off an unlikely and unexpected partisan battle in the U.S. Senate Committee on Commerce. Obama’s nomination of Clyburn also was not well-received at first by some on the Senate Commerce Committee, including many Democrats, who saw her selection as an “in your face” political payback to Representative Jim Clyburn (D-SC), the House Democratic Majority Whip. Clyburn broke with many of his African American colleagues in the House to support Obama over Hillary Clinton early in the Democratic presidential nomination sweepstakes. The FCC nominations process also put the spotlight on Senator John Rockefeller (D-WV), the new chairman of the Senate Committee on Commerce. The committee has oversight of telecommunications policy in the Senate. The committee’s handling of the FCC nominations demonstrated that Rockefeller would break with the bipartisan approach taken by former committee chairmen – Senators Daniel Inouye (D-HI) and Ted Stevens (R-AK). When he decided to move on the Genachowski confirmation process unilaterally – something Inouye or Stevens never did over the last eight years – Rockefeller was quickly and effectively challenged by Senator Kay Bailey Hutchison (R-TX), the new ranking member of the committee. In response to Rockefeller’s attempts to push the Genachowski nomination through the committee at his own pace, Hutchison proved a formidable adversary. When it became apparent that the Obama administration would delay appointment of Republican Commissioners on the FCC, Hutchison slowed down the confirmation process for Genachowski. She forced the White House to move more rapidly in pairing Democratic appointments with Republican appointments. Other committee Republicans followed her lead and frustrated Obama’s and Rockefeller’s goal of winning quick confirmation of Genachowski. Hutchison has out-hustled the Obama team and the Senate Commerce Committee chairman. By contrast, Rockefeller has appeared almost to be sulking that he was denied the opportunity to dictate the pace of the confirmation process despite being the committee chairman. He has proven to be temperamental, lecturing colleagues on proper decorum and complaining they do not respect him as chairman.
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The Genachowski confirmation process has offered some insight on how the Obama administration functions. Although he stressed as a candidate that his would be a different type of presidency, Obama has shown himself through the nominations process to be no less politically calculating and motivated than any of his predecessors. Based on how Obama has pursued a host of new legislative initiatives – from the economic stimulus measure to the pending health care reform legislation – the new president seems determined to have his way. More significantly, congressional leaders seem willing partners in shortcircuiting the legislative process and exerting political pressure on their colleagues to achieve Obama’s objectives. Obama gave every indication in the first few weeks of his presidency that his administration was going to take strong action on telecommunications policy issues. The Obama administration wasted no time including more than $7 billion for broadband grants and loans in the American Recovery and Reinvestment Act (ARRA) – the economic stimulus measure. These funds were to be targeted to unserved and underserved areas to enhance broadband deployment. The measure was pushed through Congress as part of a 1,000-page piece of legislation – that went unread by most voting members of Congress – and was signed into law by mid-February. No hearings were held. All discussion and debate about the new broadband program took place behind closed doors. Once the economic stimulus bill was signed, years of debate about government support for broadband deployment, especially in rural areas, gave way to the promise of real action and progress. The grant money would be ready to be released by summer, the administration said. The summer has come and is nearly gone and not a dime has made its way into the hands of any grant or loan recipients. The administration took an exceedingly long time to write and release a Notice of Funding Availability (NOFA) that has been met with heavy criticism from many in Congress and the telecommunications industry. The promise of grant funds for rural areas has given way to a $2.5 billion program primarily of loans to be managed by the Rural Utilities Service (RUS). The other $4.5 billion managed by the National Telecommunications and Information Administration (NTIA) is largely off limits to rural carriers or for use in rural areas. Despite occasional anti-industry diatribes, many in Congress and the White House hoped that the large carriers would use the broadband grant program to expand their broadband footprint in rural America. Instead, AT&T and Verizon cited various conditions imposed on the grants to make a political statement on non-discrimination and net neutrality to justify a decision to defer applying for grant or loan funds. Instead, the industry giants seem to be effectively outmaneuvering the system by offering to contract with states, municipal governments, and other federal agencies that are seeking these and other stimulus funds for broadband and other technology enhancements. There is no reason to shed a tear for the industry giants, like AT&T and Verizon. They will get their share of stimulus funds without conditions – and without lifting one finger to fill out a grant or loan application. However, rural and independent companies seeking funding to deploy new broadband services will be forced to rely on RUS grant-loans. In fact, the grant-loan applications submitted by rural and independent companies will be “marked down” in the evaluation process for every grant dollar sought above a loan. Consumer groups and public interest groups have applauded the language of the NOFA, especially
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the conditions that are attached to the grants-loans. The NOFA language best demonstrates the new power of consumer and public interest groups. These groups are ideological partners with the White House and Congress on most issues of concern to the telecommunications industry. Their views are sought out and usually adopted by the White House without always having a good understanding of the practical impact. Today, the White House is holding its breath hoping the language of the NOFA will not discourage potential grant or loan recipients from filing applications for the NTIA-RUS programs. The effectiveness of the program will be closely monitored by the Congress. The White House “spin” machine is already at work preparing to boast of the program’s success before a single grant or loan is awarded. They already are planning “Broadband Grants – Part 2.” That is where USF reform now enters the picture. Prior to taking the oath of office, Obama was expected to get behind legislation long advocated by Representatives Rick Boucher (D-VA) and Lee Terry (R-NE) to reform USF. That has not happened. In fact, the Obama administration has taken a very dim view of the legislation. It seems that USF reform has been put on the back-burner. Or has it? The Obama administration seems more interested in restructuring USF rather than “reforming” USF. Like hungry wolves, the Obama administration is salivating over the $7 billion high cost fund. There have been numerous reports that administration officials want to transform USF into an ongoing broadband “grant” program that would follow in the tracks of the grant-loan program established by NTIA and RUS as part of the ARRA economic stimulus measure. The high cost USF is the Obama administration’s pot of gold – an already existing financial pathway to ensure a more pronounced federal role in the deployment of broadband services across the country. What is the best political strategy for restructuring USF? The new “mantra” originating from the Obama administration is that the FCC should consider USF reform within the context of developing a national broadband plan. Many in Congress are saying the same thing. The FCC’s development of a national broadband plan is a requirement of the ARRA economic stimulus measure. The broadband plan must be submitted to Congress by February, 2009. The FCC has delegated responsibility for development of the plan to Blair Levin, who already has been highly critical of comments filed by industry labeling them primarily as self-serving. Government will not be a “Santa Claus” for the industry, Levin has said. The rural and independent industry probably has no illusions of government as “Santa Claus;” but, the industry would be wise to be concerned that Levin could turn out to be Scrooge as he goes about “reforming” USF as part of the development of a national broadband plan. If the scenario sought by Obama holds, the FCC will submit its national broadband plan to Congress in February. A few congressional hearings will be held on the broadband plan in general. Legislative language will then be formalized to put the recommendations of the national broadband plan into effect. That legislative language presumably would include “reforms” of USF – a reform that would transform USF into an annual appropriation program solely for broadband deployment with Congress determining the annual subsidy as it does for all other federal programs. Moreover, the funds will not be limited to subsidizing programs only in rural areas. This will appeal to many urban legislators who complain of the high USF rates on constituents’ phone bills and who want to use federal funds to subsidize urban broadband
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users. Like the stimulus, energy, and health care legislation advocated by the Obama administration, the telecom broadband measure will be encyclopedic in length. Few members of Congress or their staffs will read it or have time to even review portions of it before they are required to vote. Congressional leaders will push the measure through Congress on a partisan basis. In short, the legislation could be passed before anybody really knows what is in it or its implications for rural carriers and their customers – and without the scrutiny that usually accompanies USF reform proposals. How plausible is this scenario? Unfortunately, events of the last six months suggest this could be an all-too-realistic scenario in this Congress and in this administration. To make matters worse, the rural and independent telecommunications industry cannot rely on a Republican push-back, like that recently offered by Hutchison in the Genachowski confirmation process. Many of the leading Republicans working on telecom issues would be happy to kill the USF program outright. Representative Joe Barton (R-TX), the strongest advocate for killing USF, recently has indicated the best way to end USF is to transform USF into some form of temporary annual broadband grant program. Barton and his colleagues know that any program that relies on an allocation approved by Congress on an annual basis can last forever or disappear overnight. At this stage in the current Congress, it is hard to imagine who in Congress would rise to the ranks of a Ted Stevens – his irascibility notwithstanding – who was a reliable protector of rural telecommunications policy interests, especially the integrity of USF. As a seasoned tactician, Stevens could be relied on to push back against proposals that would damage USF. The only potential strong advocate for USF is Senator Olympia Snowe (R-ME). Snowe is positioned to replace Hutchison as the ranking member of the Senate Commerce Committee, if Hutchison follows through and resigns from the U.S. Senate by this November to seek the Republican nomination for governor of Texas. So, what does this mean for the rural and independent telecommunications industry? The industry should not be lulled into thinking that USF “reform” is not on the front burner in Congress or the FCC. The future forecast does not look good. USF “reform” will be on the agenda early in 2010 and masquerade as “broadband investment” legislation that implements the recommendations of the new National Broadband Plan. There is some speculation that the “broadband investment” legislation will be part of a second economic stimulus measure. The specifics of the new initiative will be the brainchild of the Obama administration. Like most of the efforts conceived in the White House, the announcement of the initiative will be accompanied by press statements featuring lots of flowery language about the promise such legislation holds for the future of broadband and the economic impact on the nation, especially residents of rural America. The references to USF will be minimal. But, the industry can be nearly certain that the USF program will be described by the White House and leaders in Congress as an “outdated subsidy program for rural landlines fraught with waste, fraud, and abuse that benefits only a few small rural carriers at the expense of consumers.” So, how do you prepare at the first word of an approaching storm? Do you take specific steps to
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protect yourself? Or do you rely on fate and hope that the potential danger is exaggerated? Is the rural and independent telecommunications industry prepared for this possibility? Or is the scenario just too impossible to imagine? Is it better to prepare for the worst and hope for the best when the storm is still in the distance? Or is it best to wait until the storm is ready to hit? Or is it time to look for a beach with enough sand to bury our heads? WHAT DO YOU THINK? LET US KNOW (Thomas M. Smith, a former association executive, is an independent consultant on telecommunications and health care advocacy, marketing, grantmaking, and communications.)
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