









	
 Home

	 Add Document
	 Sign In
	 Create An Account














[image: PDFKUL.COM]






































	
 Viewer

	
 Transcript













EPT 2/3 articles



9/6/03



10:11 am



Page 319



article



EJPT



The European Union In Search of an Identity John Erik Fossum



ARENA, University of Oslo



European Journal of Political Theory © SAGE Publications Ltd, London, Thousand Oaks and New Delhi issn 1474-8851 2(3) 319–340; 0 33671



a b s t r a c t : The purpose of this article is to discuss the type of attachment and allegiance propounded in the recently proclaimed Charter of Fundamental Rights of the European Union. Charters such as Bills of Rights are generally held to be reflective of and evocative of a rights-based constitutional patriotism. The EU is not a state; there are widely different conceptions of what it is and should be, one of which is the vision of a Europe of nation states. Is the spirit of the Charter thus instead that of deep diversity, i.e. reflective of a wide diversity of views, visions and values as to what the EU is and ought to be? The article contrasts constitutional patriotism and deep diversity as alternative underlying philosophies of the Charter and also briefly examines the Charter’s presumed ability to produce either type of sentiment of allegiance. k e y w o r d s : Charter of Fundamental Rights of the European Union, constitutional patriotism, Convention on the Future of Europe, deep diversity, fundamental rights



Introduction The European Union’s nature and status are highly contested. One of the most hotly contested issues pertains to whether the EU can develop a sense of allegiance that is sufficient to sustain it as a legitimate entity. In the treaties it is asserted that: ‘The Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States’. These are central requirements for democratic legitimacy and are universalistic. The quest for a set of values that is reflective of, and that can be seen as the embodiment of, a particular European identity, a uniquely European sense of self and conception of the good life, has met with strong opposition. Committed nationalists defend their national identities and their nationally based conceptions of the good life. The EU thus appears trapped between the Scylla of universalism and the Charybdis of difference and distinctness. Contact address: John E. Fossum, ARENA, University of Oslo, PO Box 1143, Blindern 0317 Oslo, Norway. Email: [email protected]
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European Journal of Political Theory 2(3) The Charter of Fundamental Rights of the European Union that was proclaimed in December 2000 has been presented as a step in the process of constitutionalizing the EU, so as to found it on a set of fundamental values and principles that will assure public support. In the preamble it is stated that: The peoples of Europe, in creating an ever closer union among them, are resolved to share a peaceful future based on common values. Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the rule of law. It places the individual at the heart of its activities, by establishing the citizenship of the Union and by creating an area of freedom, security and justice.



This quotation is reflective of the general view that Bills of Rights or Charters establish or entrench fundamental rights, democracy and the rule of law. The relevant sense of allegiance and attachment would then be akin to Habermas’s notion of constitutional patriotism, a type of support that does not derive from prepolitical values and attachments but from basic rights. A charter, the German Minister of Justice argued in 1999, would be an important means to foster constitutional patriotism.1 The question is whether the European Charter rests on constitutional patriotism as its basic philosophy. This issue of allegiance is compounded by the fact that the EU is not a state and further that there is still no consensus as to what it is or ought to be. The member states play a vital role in determining its future and have privileged access to the formation or shaping of its underlying principles and philosophy. Given the prominent role of the member states, it is not surprising that the preamble of the Charter also espouses support for the protection and preservation of national and cultural diversity of Europe: The Union contributes to the preservation and to the development of these common values while respecting the diversity of the cultures and traditions of the peoples of Europe as well as the national identities of the Member States and the organisation of their public authorities at national, regional and local levels.
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Is the Charter more attuned to ‘diversity awareness’2 and its spirit of Taylor’s deep diversity than that of constitutional patriotism? Deep diversity denotes multiple different collective goals and conceptions of the polity. Different groups and collectives can have different relations to the overarching entity – including differentiated citizenship rights. Some of the members of the Convention that drafted the Charter saw it as a means of delineating, and by implication of curtailing, the role of the EU so as to ensure the protection of the national identities and cultures of the member states.3 There were also proposals for group-based rights and other provisions for the protection and promotion of national, ethnic, cultural and religious minorities.4 Contemporary charters can accommodate considerable difference and diversity.5 Many analysts claim that today’s world is marked by complex affiliations, considerable scope for ‘disembedding’,6 and a
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Fossum: The European Union greater insistence on cultural difference and distinctiveness. The process of identity formation in the complex multinational and polyethnic EU might feed on such trends. Three related questions arise out of this. First, which basic philosophy marks the Charter? The second question concerns the normative standing of the two philosophies discussed here. Third, what is the ability of each of these positions to instil allegiance, given the particular nature and status of the Charter and the EU? Answers to these questions will provide insights into the role and status of the Charter as a constitutionalizing vehicle in the EU. The three questions are clearly related, albeit the main focus of this article is on the first and third. To analyse the underlying philosophy of a complex document such as the Charter, a reconstructive approach is required. Through the reconstruction of the arguments and reasons of participants as well as the various drafts of the text, the underlying philosophy of the Charter is discerned. The reconstruction takes as its point of departure the clarification of each philosophical position, the standards involved and the conception of identity formation, i.e. what they are made up of, how thick or thin they are and how citizens attach allegiance to the polity. Further, the particulars of the context must be taken into account. Given the complex and still ‘in-process’ character of the EU and the fact that the Charter was written as if it were binding and based on existing law, it is necessary to pay special attention to the legal-institutional context in which the Charter would be placed. The focus is on the text of the Charter, the nature of the provisions and the role and status of the Charter within the EU. This investigation then brings the first and third questions above together. To uncover the philosophical basis of the Charter, we need to understand the legal-institutional context in which the Charter is situated. Understanding this context also helps clarify the nature and reach of the Charter as a vehicle to foster allegiance.



Constitutional Patriotism and Deep Diversity The concern addressed here is the identity-forming capacity of rights and constitutional arrangements in the EU, an extremely complex multinational and polyethnic entity,7 whose nature and constitutional status are still highly contested. The debate on the EU and its own development signify that there is no simple choice between either a European nation state or a European confederal arrangement of nation states. There is no assurance that a European sense of attachment – whatever that may be – will bear any resemblance to a national one, nor is this likely to be a matter of either a European or a national identity.8 Within a setting of close cooperation and interaction, national attachments may change and become more inclusive and self-reflective or they may become more cognizant of their uniqueness. We need analytical categories that speak to how allegiances are formed in such complex entities. Constitutional patriotism and deep diversity are
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European Journal of Political Theory 2(3) both explicit responses to the question of how allegiances can be formed in extremely complex and multifaceted multinational and polyethnic entities. Constitutional Patriotism The contextualization of democratic values and human rights in a constitutional structure facilitates the acceptance of a system of authority embedded in the constitution and this is what holds people together and makes for their constitutional patriotism. Citizens are bound to each other not by traditional pre-political ties that nation states have appealed to but by subscription to democratic values and human rights.9 This type of identity is conducive to respect for and accommodation of difference and plurality. It is post-national and thinner than national identity. It is thin also in that its substantive content is shaped by and ultimately made subject to consistency with a set of constitutionally entrenched procedures. Habermas notes that the ‘universalism of legal principles is reflected in a procedural consensus, which must be embedded in the context of a historically specific political culture through a kind of constitutional patriotism’.10 The procedural consensus is founded on the notions that: . . . the rationally based conviction that unrestrained freedom of communication in the political public sphere, a democratic process for settling conflicts, and the constitutional channeling of political power together provide a basis for checking illegitimate power and ensuring that administrative power is used in the equal interest of all.11



Rights are central to this notion of allegiance, through our recognition of other persons as holders of rights. Rights can ensure both an individual sense of self and a collective sense of membership of a community. But the core of modern rights is their individual nature. Individual rights are based on a notion of reciprocal recognition that ensures personal autonomy, which is intrinsic to the medium of law.12 Legal relations highlight the general and universalizable aspect of the recognition relationship. What is recognized is the person as a holder of rights, not the particular personality traits or attributes of the person: . . . we can only come to understand ourselves as the bearers of rights when we know, in turn, what various normative obligations we must keep vis-a-vis others: only once we have taken the perspective of the ‘generalized other’, which teaches us to recognize the other members of the community as the bearers of rights, can we also understand ourselves to be legal persons, in the sense that we can be sure that certain of our claims will be met.13
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This relationship is not universally applicable but reflects the view of law as bounded in that it applies to specific settings. Therefore, ‘one can count as the bearer of rights of some kind only if one is socially recognized as a member of a community’.14 Individual rights are essential to ensure personal autonomy. Autonomy has two facets, private and public, associated with the constitutional state and democracy, respectively. Private autonomy presupposes protective rights that guarantee
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Fossum: The European Union against state incursions into the affairs of individuals, whereas public autonomy presupposes rights to participation to enable the citizens to see themselves not only as subject to the law but also as the authors of the law.15 Without fundamental rights, which guarantee the private autonomy of citizens, there would be no assured way to institutionalize in a body of law the conditions for future citizens to utilize their public autonomy. The public and private autonomies are interrelated because: . . . in the final analysis, private legal persons cannot even attain the enjoyment of equal individual liberties unless they themselves, by jointly exercising their autonomy as citizens, arrive at a clear understanding about what interests and criteria are justified and in what respect equal things will be treated equally and unequal things unequally in any particular case.16



Individual rights are pre-eminently political in nature, and form a vital link between democracy and the constitutional state. To foster constitutional patriotism, rights are essential but far from adequate. Representative institutions, deliberative bodies and a vibrant civil society are also required to ensure the process of democratic will-formation and justification. Deep Diversity The term deep diversity was coined by Charles Taylor – widely considered a leading communitarian17 – and was developed as a means of understanding identity and citizenship in complex, multinational and polyethnic states. It refers to a situation in which a ‘plurality of ways of belonging . . . [are] . . . acknowledged and accepted’18 within the same state. Deep diversity is more than mere ethnic and cultural diversity. Forms of diversity are politically and legally – and perhaps also constitutionally – acknowledged and accepted in three fundamental ways. First, society is marked by the absence of an overarching agreement on what the country is for. This entails different conceptions of the cultural, national, linguistic or ethnic make-up of the society and where these conceptions constitute different collective goals for what the society ought to be and ought to look like. This is generally the case with states that are both multinational and polyethnic. Second, society acknowledges the existence of different collective goals and tries to accommodate these through accepting differentiated citizenship and through allowing collectives to maintain their sense of difference. Third, those groups or collectives that feel different or distinct actively take measures to maintain their sense of difference or distinctiveness over time. Deep diversity thus denotes a sense of attachment in which a group’s or collective’s belonging to the overarching entity ‘passes through’ its belonging to another and more tightly integrated community. Deep diversity often coexists with other forms of diversity which do not propound a set of distinct collective goals. How exclusive is this mode of collective or group identification – and how far does it extend? Do nations have to become states?
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European Journal of Political Theory 2(3) In the best of all worlds, nations would not have to become states. It should be one of their options (self-determination) but not the top option. A higher aspiration is supranational unity, following the best of the modern political tradition.19



Deep diversity is reflective of the communitarian position that rights are inadequate to foster a sense of community and belonging. Allegiances to nation and family instil certain duties and obligations in us: They allow that to some I owe more than justice requires or even permits, not by reason of agreements I have made but instead in virtue of those more or less enduring attachments and commitments which taken together partly define the person I am.20



In broad terms, the communitarian preoccupation is with the good life, whereas the liberal one is with justice. Communitarians generally hold that individual rights are prone to foster atomism, egoism and estrangement, rather than community and sense of belonging. The legal system, in this view, is a legally arranged egoism. Communitarians assert that the law and rights are culturally entrenched. Rights are always reflective of someone’s values and views of what makes up the good life – they are never neutral. This should not be construed as opposition to rights as such: One has to distinguish between, on the one hand, the fundamental liberties – those which should never at any time be infringed and which therefore ought to be unassailably entrenched – and on the other hand, the privileges and immunities which are important but can be revoked or restricted for reasons of public policy (although one needs a strong reason to do so).21
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Taylor urges us to go beyond mainstream liberalism and instead adopt a more substantive version that is compatible with the notion that society ‘can be organized around a definition of the good life’.22 Individual rights can be seen to set outer bounds for the community’s sense of belonging rather than define or shape its substance or what it is about. To foster a collective sense of belonging, groupbased or collective rights are required. Further, additional means other than rights are required to protect societal cultures. The question is how far the rights of collectives to pursue their ends extend: are collectives entitled to pursue goals that place restrictions on the rights of individuals? This problem is not merely one of choosing between types of rights but also relates to how identities are formed. Identity-formation is often considered through the notion of recognition. The process of democratization brought forth and underlined the recognition of the equal dignity of every person.23 In more recent years this has been countered by the need for recognition of difference along cultural, national, ethnic and linguistic lines, both territorially and non-territorially based. The net effect has been a tension between equal dignity and difference, or between autonomy and authenticity. Equal dignity highlights the ideal of autonomy, whereas difference highlights authenticity. Authenticity ‘attributes moral value to individual distinctiveness: it emphasizes each individual’s capacity to live a life and form an identity that is
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Fossum: The European Union distinct from every other and that is, by virtue of its very distinctiveness, worthy of recognition’.24 To be authentic, a further requirement is needed, namely that the distinctiveness is inwardly generated, in the sense that it must reflect the individual’s ‘inner moral voice’. Demands for recognition of difference often draw on the notion of authenticity to justify claims for protection of cultural and national uniqueness. The link between difference and authenticity is more tenuous than Taylor thinks. Cooke lists five different interpretations of difference that have to various degrees informed Taylor’s presentation of it: as originality; as ‘individuals’ (and groups’) equal capacity to form and define their specific identities and lives’; as pertaining to specific needs; as relating to achievement; and finally, as referring to ‘the specific conceptions of the good around which individuals (and groups) orient their self-understandings and lives’.25 The first meaning, originality, is based on authenticity, whereas the next two reflect the ideal of autonomy. These comments only serve to underline that not all claims for difference can be seen as reflections of a spirit of deep diversity. In the following pages the underlying philosophy of the Charter will be discerned through looking at the preamble, its provisions and the larger legalinstitutional setting in which it is located.



The European Charter The EU is often seen as a ‘post-national’ entity.26 Its commitment to democracy and the rule of law has become increasingly visible and manifest in the treaties, from the Maastricht Treaty onwards. Constitutional patriotism is based on universal rights that are steeped within a particular legal and communicative community. This presupposes, first, a firm commitment to personal autonomy, in the sense of both private and public autonomy – as both are required for democracy. Second, to hold together and to ensure autonomous persons, social rights are also required. They help foster a deeper sense of solidarity. Third, there is a commitment to respect diversity, as constitutional patriotism is also premised on cultural rights.27 But this is a conditional form of respect for diversity in the sense that it is based on ‘the reciprocal recognition of different cultural forms of life’.28 The emphasis is on mutually acceptable forms of protection, which do not violate autonomy – private and public. Fourth, and pertaining to the potential role of the Charter as a vehicle to foster allegiance, it has to be a central component of the European constitution, which itself presumes that the EU has a constitution. This implies that the Charter is legally binding, and that it is part of ‘higher’ law. The Charter as Propounding a Constitutional Patriotism The Cologne Presidency Conclusions, which outlined the intentions in framing the Charter, stated that ‘Protection of fundamental rights is a founding principle
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European Journal of Political Theory 2(3) of the Union and an indispensable prerequisite for her legitimacy’. This commitment was reiterated in the preamble. The Charter contains provisions to ensure the dignity of the person, to safeguard essential freedoms, to provide a European citizenship, to ensure equality, to foster solidarity and to provide for justice. The number and range of rights are comprehensive. The Charter and Autonomy Constitutional patriotism is premised on individual autonomy. It is necessary first to know whether the Charter contains the requisite type and range of rights to ensure autonomy. The strength of this commitment is also revealed through assessing whether the rights stated in the Charter are more or less extensive than existing ones, as the Charter is based on existing rights, albeit not a literal transcription of these. Third, for citizens to be truly autonomous, they have to consider themselves as the ultimate authors of the law. In a situation of several operating legal systems, these have to be compatible, or hierarchically organized, so as to ensure that the citizens are assured of being the ultimate authors of the laws that affect them. In terms of the provisions for ensuring private autonomy, the text of the Charter is quite comprehensive and is no less encompassing than other Bills of Rights. The Charter also contains provisions to ensure citizens’ public autonomy. For instance, Articles 39 and 40 provide for voting rights and rights to stand as a candidate in European and municipal elections. There are many provisions in the Charter that speak to solidarity. The emphasis on solidarity is indicative of the search for commonalty amidst acknowledged diverse origins, as solidarity requires an active identification with others. The commitment to solidarity indicates a willingness and propensity to go beyond universal values and to foster a ‘thicker’ sense of Europeanness, through elevating the norms of social solidarity attributed to the European welfare states to the European level. The philosophical approach to the fostering of allegiance characteristic of constitutional patriotism is evident in the preamble of the Charter and in many of the rights provisions. This approach is ‘rooted’ in ethical content, in particular through the commitment to social rights and social solidarity, as part of the Community’s socioeconomic structure. The Charter’s basic philosophy appears thicker than that of a classical liberal statement of fundamental rights and freedoms. The question is whether this commitment will amount to much, given the limited competence the EU has in the social policy area.29 The Charter and the Fostering of Allegiance 326



To understand how pervasive this embrace of constitutional patriotism is, requires a more in-depth assessment of the scope of the Charter’s provisions, the
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Fossum: The European Union legal-institutional context within which it is formed, and its formal legal status. It has been noted that the ‘application ratione materiae of the Charter is more limited than the protection offered by the present system of guaranteeing respect of fundamental rights in the EU flowing from Article 6(2) juncto Article 46(d) EU’.30 Any element of consolidation of law has a creative element, however. The provisions for ensuring public autonomy and for ensuring the mutually supportive interaction of citizens’ private and public autonomies presupposed by constitutional patriotism are problematic in that the Charter reflects the weakly developed citizenship rights of the EU. A person must be a citizen of a member state to qualify as a citizen of the Union. Citizenship of the Union is therefore in institutional terms de facto differentiated because it is based on the particular rules of incorporation that each state has established and these vary considerably.31 However, there are also provisions that ensure economic and social rights to third-country nationals.32 Constitutional patriotism would seem to presuppose a coherent regime, i.e. one preferably established and run by the central institutions, and where both the qualifying conditions and the actual incorporation are uniform. The provision inserted in Article 17(1) in the Treaty of Amsterdam to the effect that ‘Citizenship of the Union shall complement and not replace national citizenship’ hinges on what is meant by ‘complement’. If this is construed narrowly and reflects a commitment to uphold a national sense of affiliation, then it represents a significant constraint. Given the numerous and strong commitments in the Charter and in the treaties to closer cooperation, also in fields that would weaken or transform national attachments, such a narrow interpretation appears unfounded. European citizenship is transforming national citizenship by ‘the abolition of the nationstate’s monopoly on individuals’ affiliation to a polity’.33 In its present form: Union citizenship is not so much a relation of the individual vis-à-vis Community institutions, but rather a particular legal status vis-à-vis national member states, which have to learn how to cope with the fact that persons who are physically and socially their citizens are acquiring a kind of legal citizenship by means of European citizenship without being their nationals.34



European Union citizenship is an ‘open-textured concept’ with considerable transformative capacity.35 At its present stage, European citizenship may foster a post-national type of attachment. Further institutional developments are required, however, to ensure that this will lend consistent support to a constitutional patriotism. The problem of weakly developed citizenship rights is made apparent by another aspect of the EU, namely the pillar structure of the treaties. The Charter does not affect the pillar structure. The Court of Justice is excluded from pillars two and three and the role of Parliament is merely consultative here.36 Thus, citizens’ private autonomy is weakened in the sense that and insofar as persons are not able to appeal to the ECJ when their rights are infringed upon.37 Citizens’ public autonomy is even more directly affected. It is only within the first pillar that
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European Journal of Political Theory 2(3) the entire populace of the EU can conceive of itself as a lawmaker. In the other pillars the citizens are represented by their respective national representative systems and decisions are reached by unanimity. This means that the citizens’ deliberations are not reflected in the decisions of one set of institutions over which the entire body of citizens can exercise control and accountability. The structure permits the secretive deliberations of potentially very small bodies of citizens to be decisive; thus also sustaining an element of de facto differentiated rights in the EU. The pillar structure raises questions pertaining to the ‘constitutional’ status of EC law, as there are aspects of the legal system impinging on fundamental rights where the ECJ is barred from jurisdiction. Prior to the introduction of the Charter, the Expert Group on Fundamental Rights noted that: Restricting the European Union’s competences as regards fundamental rights contrasts with the paramount relevance of these rights. To combine their recognition with a proviso expressly restricting their application impairs the credibility of the commitment to fundamental rights. The readiness to respect and implement them risks to remain unconvincing as long as an equal degree of acceptance in fields not subject to Community Law – either in the European Union’s or the Member States’ area – is not secured.38



Autonomy also presupposes consistent legal systems that are either hierarchical or compatible/coordinated. The Charter is made up of rights from a wide range of sources. The most relevant question here pertains to the relation between the Charter and the ECHR. All the member states are contracting parties to the ECHR. How these legal systems are related is a complex issue that involves both the nature of the provisions and the body of interpretation. In terms of provisions, the two systems are quite compatible. There is no hierarchical order but the Charter Convention was very concerned with avoiding conflicts between the two. Conflicting judgments may result from different interpretations of the law by the Court of Justice and the ECHR. But the large degree of de facto coordination suggests that this need not detract from constitutional patriotism. The Legal/Constitutional Status of the Charter
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Does its formal status as a political declaration seriously hamper the ability of the Charter to foster constitutional patriotism? This question hinges on whether the EU already has a constitution and/or whether the Charter is a suitable vehicle to establish one. Analysts disagree on the question of a European constitution. Some claim that only a state can have a constitution, although conceptually speaking, constitutionalism preceded the state39 and constitutionalism is wider in scope than the ‘state’. Successive changes in the treaties, filtered by the jurisprudence of the Court of Justice, have contributed to the forging of a material constitution at the European level. This development reflects the self-sufficiency of the European legal order, but also the prominent role of fundamental rights as a founding principle and the
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Fossum: The European Union close-knit regulation of the institutional balance and an emerging division of competencies and tasks between Union, member states and regions. Having said that, the principled and practical status of this material constitution is controversial. It has not come about through the drafting of a formal constitution, something which has been related to the opaque and cumbersome character of Community law. Further, the lack of a fully-fledged constitution-making process has prompted Joseph Weiler to identify a ‘legitimacy gap’ between, on the one hand, the structure in place and, on the other, its normative basis.40 The Charter has been seen as an important step in the efforts to bridge this gap. The Convention that drew up the Charter was not given any instruction pertaining to its normative status. Its response was to try to formulate a Charter that could become legally binding by drafting the text as if it were to be incorporated in the treaties.41 Further, it is based on already existing rights that have been culled from the EC treaties, the ECHR, the constitutional traditions of the member states and other international conventions. Although in formal terms the Charter is a political declaration, and its final status is to be settled by 2004, its current legal status is ambiguous. It can for instance be seen as an attempt to consolidate existing EU law of fundamental rights rather than change or amend it.42 It is also subject to important limitations (in the horizontal clauses) that would likely facilitate its adoption into the treaties. The EP and the Commission have indicated that they may act as if the Charter were a binding document.43 The Court of First Instance and several Advocate Generals44 ‘have invoked the text of the Charter as authoritative evidence of Community law in its judgments and in their opinions before the Court’.45 The Spanish Constitutional Court has also referred to the Charter as a source of legal interpretation.46 Koen Lenaerts, Judge of the First Instance of the European Communities, and Eddy De Smijter argue that the effects of the proclamation will be the same as if the Charter were inserted into the treaties. They note that: . . . to the extent that the Charter is to be regarded as an expression of the constitutional traditions common to the Member States, the Court will be required to enforce it by virtue of Article 6(2) juncto Article 46(d) EU ‘as general principles of Community law’ . . . The Charter is thus part of the acquis communautaire, even if it is not part yet of the Treaties on which the Union is founded.47



On this reading the constitutional implications are clear: . . . (t)he Charter of Fundamental Rights of the European Union clearly functions as a catalyst of exchange of ideas on the constitutionalization of the founding Treaties. European instances as well as Member State authorities use the Charter to stimulate a process that should result in a Constitution for the European Union.48



As the treaties (EC and EU) do not provide the competence to adopt a Charter, this has to be done by the member states. These comments speak to limitations but do not rule out the Charter as a constitution-making vehicle. First, there is the much-discussed argument that it
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European Journal of Political Theory 2(3) heightens the visibility of rights enshrined in Community law. ‘This opens up the existing law to democratic scrutiny, because transparency is a basic condition for deliberative reflexivity.’49 Second, it may provide a firmer and tighter framework for the Court to argue and decide on fundamental rights cases. As such, the Court’s range of discretion will be delimited, as the Charter will form part of the legal sources that the Court will draw on (whether made legally binding or not). The Charter may thus help tilt the institutional balance between law and politics in the EU in favour of the latter. Third, the Charter provides a strong symbolic recognition of the notion of European citizens as legal equals. As such it can encourage the process of constitution-making through individuals exploring the potentiality of those rights through transnational political action.50 The Charter was discussed and drafted in quite an open manner and with considerable public interest and participation. Throughout its proceedings the Convention received more than 1000 documents, submitted by over 200 different agents.51 In sum, the Charter in substantive and symbolic terms is ‘essential to promote a culture of rights and responsibilities’.52 The Charter is intended to give impetus to the process of constitution-making through fostering a rights-based constitutional patriotism. How successful it will be depends on the ultimate fate of the Charter. In legal terms, the Charter is more than a declaration of intent and can be seen as a spearhead to foster constitutional patriotism in the EU.53 This role, however, is tempered by the fact that the Charter is based on already existing rights, and as such is also reflective of some of the legal and other institutional limitations that serve as constraints on constitutional patriotism in today’s EU. Are the limitations and constraints not merely a reflection of European diversity but also indicative of an active endorsement of deep diversity? The Charter and Recognition of Diversity
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The communitarian position sees rights-based constitutional patriotism as clearly inadequate to foster allegiance. Deep diversity is compatible with basic human rights (private autonomy) but is far more attuned to the ensuring of collective goals or projects of the constituent members. In the EU the most important such actors are nation states, although regions are also relevant.54 Deep diversity entails a commitment to live together within an overarching political entity but where different modes of life and collective projects are accepted. Deep diversity is therefore at least in principle compatible with federalism. Applied to the Charter, the following items must be considered. First, is the philosophy of the Charter accepting of different conceptions and visions of what the EU is and ought to be? Second, in order to shed added light on the philosophy of the Charter, it is necessary to explore whether the Charter contains provisions on differentiated citizenship and other means of acknowledging cultural and national difference. Third, with regard to the ability to foster sentiments of allegiance, is the Charter
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Fossum: The European Union open to actors actively seeking recognition of uniqueness with reference to their unique history, culture, language, and national identity? Such a pursuit of difference can manifest itself in (a) insistence on distinct collective visions and groupbased rights, (b) opposition to a binding Charter, (c) demands for exemptions and (d) national autonomy in setting standards. This pertains to the scope allowed for the pursuit of different collective visions and values. The preamble, cited above, reveals that the Charter is open to many types of diversity, well beyond the national ones propounded by the member states. Sources of diversity are cultures and traditions as well as nationally based identities. The preamble does not contain an explicit distinction between state and nation – the national identities referred to are those of the member states. But it is not clear that the reference to the ‘diversity of the cultures and traditions of the peoples of Europe’ would preclude minority nationalisms. Therefore, the text of the preamble is fundamentally ambiguous on the scope of difference included. The preamble speaks to the need to reconcile the pursuit of common values with the protection of diversity. How are common values reconciled with the protection of diversity and how far does the Charter extend in terms of deep diversity? The indivisible, universal values referred to are: human dignity, freedom, equality and solidarity. Human dignity and freedom are compatible with, but far from reflective of, diversity, in the sense that they refer to those aspects of human existence that are universally applicable. Equality may limit the scope for diversity insofar as it refers to individuals. However, when seen in a weaker sense and when reference is made explicitly to collectives, then equality can be supportive of diversity. But the preamble does not refer to each national identity as of equal value or as equally valuable. The preamble seeks to situate the values referred to within a broader institutional context. The common values are not merely to be guaranteed by the Charter, but are said to result from the common constitutional traditions of the member states, the TEU, the ECHR and other international obligations of the member states. This situating of common values in a broader framework of reference is an indication that the value commonalties in Europe have as their sources each member state, the EU, Europe and the larger world. The values are universal rather than contextual; their appeal is moral, not ethical. They are evocative of a strong universalist thrust embedded in the valuefoundation that the EU appeals to and seeks to situate itself on. Having said that, the EU presents itself as a kind of socioeconomic model bent on fostering those values in the concrete European context. This effort was also present during the drafting of the Charter, in the Convention, which discussed the question of a European value basis. An earlier draft of the preamble sought to situate the universal principles within a common European context: ‘(t)aking inspiration from its cultural, humanist and religious heritage’.55 At the Convention there was considerable disagreement as to whether there should be any reference to religion at all as a founding ingredient of a
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European Journal of Political Theory 2(3) European value order.56 An eventual compromise entailed replacing the French ‘religieuse’ with the broader and more universal ‘spirituelle’, which was adopted in the text. However, the German- and Dutch-language versions of the Charter still refer to ‘geistig-religios’.57 The net upshot is that there are two different versions of the preamble of the Charter. The general appeal of the Charter is thus to a universal value foundation but some language versions of the text are reflective of a ‘thicker’ and more ethically based set of values. This exercise is instructive of how the search for common values and a ‘thicker’ sense of community leads to an agreement based on broader and more universal ones – with de facto admissions of ‘thicker’ notions included. The text of the preamble and this example reveal that the Charter is not written in the spirit of deep diversity. The thrust of the Charter is the assertion of a set of common values and principles upon which a European foundation is created. The point, however, is that this search is sensitive to difference and diversity. Diversity is recognized, but must be reconciled with common values. Diversity is ever present within a setting where the peoples of Europe are ‘creating an ever closer union among them’. The preamble of the Charter is written in the spirit of fostering cooperation through closer integration, not in the spirit of active promotion of difference and diversity. It may well be that there is such a need for evocative terms precisely because there is so much difference and diversity already present in Europe. The preamble acknowledges this as it speaks of the need for respecting the diversity and the national identities, thus clearly acknowledging their presence. It may also be that this acknowledgement is reflective of a defensive approach to difference in the Charter, namely the emphasis on respecting already existing forms. Actively fostering forms of difference is quite a different thing. How conducive the Charter is to the fostering of a sense of allegiance that is sensitive to and highlights difference requires a more detailed examination of its provisions. The Charter as Propounding Difference
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The second criterion of deep diversity identified above pertains to whether the Charter expounds deep diversity through such means as differentiated citizenship and other similarly important provisions for acknowledging and promoting difference. This speaks to both its underlying philosophy and its presumed ability to propound such. To assess this we need to examine the actual provisions of the Charter that are relevant to identity-formation and protection of difference. This will help shed light on how the specific provisions of the Charter explicitly propound difference and diversity. There is no provision on differentiated citizenship as such in the Charter. But as the Charter is based on already existing provisions, even if it were to become legally binding, it would not eliminate the Danish opt-out on Union citizenship obtained in the Edinburgh declaration (1993). This Danish provision is an excep-
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Fossum: The European Union tion and is not reflective of an explicit commitment to differentiated citizenship on the part of the EU, however. The Charter does contain specific clauses that speak to diversity. For instance, Article 22 deals with diversity pertaining to culture, religion and language. It states that: ‘The Union shall respect cultural, religious and linguistic diversity’. How encompassing is this commitment to diversity? Is it supportive of such collective goals as the protection of a national language? The EU recognizes the languages of the member states as official languages. This is a far-reaching legal and de facto recognition of diversity. It is also supported by a very extensive system of translation, to ensure that documents are available in all official languages. Beyond this it is virtually impossible to foster European citizens who are conversant in all the official languages. In language terms – language as means of communication and a source of cultural identification – the EU exhibits a ‘diversity awareness’ with few, if any, precedents. The ‘diversity awareness’ reflected in these language requirements does not translate to all aspects of culture and society. The scope of Article 22 on diversity can be assessed by contrasting it with Article 21, which deals with nondiscrimination. Article 21, section 1, states that: Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.



This Article is indicative of significant restrictions on the scope for pursuit of group-based or collective forms of difference. Of particular note is section 2, which states that: Within the scope of application of the Treaty establishing the European Community and of the Treaty on European Union, and without prejudice to the special provisions of those Treaties, any discrimination on grounds of nationality shall be prohibited.



This latter provision has a very important status in the EU.58 Its importance will be briefly addressed below when looking at the horizontal clauses of the Charter. Gender is an important concern for difference-oriented theorists, as gender is an important source of identity.59 Critics have asserted that the gendered division of labour in society leads to de facto differences in citizenship capabilities and hence that this warrants rectifying measures that may entail positive discrimination. Article 23 of the Charter first establishes equality between men and women and then goes on to say that this principle ‘shall not prevent the maintenance or adoption of measures providing for specific advantages in favour of the underrepresented sex’. This latter provision is an enabling or empowering device. It resonates with an altered approach to positive action by the ECJ in the aftermath of the Kalanke v. Freie Hansestadt Bremen ruling.60 Here the Court ruled that equal treatment precluded application of quotas as part of a positive action programme. This was later reversed in the Marschall v. Land Nordrhein-Westfalen ruling.61 The ECJ here revealed considerable sensitivity to gender-based differences, and this
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European Journal of Political Theory 2(3) sensitivity is now reflected in the Charter.62 It is important to note that this is motivated more by a notion of rectificatory justice than as an affirmation of gender-based difference. It is oriented to autonomy more than to authenticity. Further, the scope for such rectification through group-based empowerment is clearly restricted by the reference to ‘specific advantages’ in Article 23. The Charter also provides specific rights for children, the elderly and persons with disabilities. These are rights pertaining to specific groups but do they enable these groups to pursue group-based collective goals? This depends on the wording of the clauses and in practice on the jurisdiction of the EU. Article 25 states that ‘The Union recognises and respects the rights of the elderly to lead a life of dignity and independence and to participate in social and cultural life’. This Article draws on Article 20 of the European Social Charter (revised) (1996), which is clearly formulated as a group-based right. The Charter contains provisions for the protection of difference but few of these qualify as deep diversity. However, the Charter does reflect an element of ‘diversity awareness’, with regard to both territorial and non-territorial forms of difference. Provisions Permitting the Pursuit of Cultural and National Difference
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The third criterion to gauge deep diversity refers to how open the Charter is to the pursuit of cultural and national difference. Part of the active opposition to making the Charter binding was motivated by concerns with protecting nationally based difference. Further, as the Charter is based on existing rights and provisions, it will also reflect the protection of difference through those provisions in the treaties that allow for exemptions. Finally, there is the question of the extent to which the Charter allows autonomy at national level to determine the terms in which these issues are addressed. The most important aspect to this is the socalled horizontal clauses of the Charter. Article 51 of the Charter states that it only applies to the EU institutions and to the member states insofar as they implement Union law. Further, even when applying to the EU institutions, the provisions must have ‘due regard to the principle of subsidiarity’. Another important constraint in Article 51 is the provision that the ‘Charter does not establish any new task or power for the Community or the Union, or modify powers and tasks defined by the Treaties’. This is further underlined by Article 52(2), which states that ‘Rights recognised by this Charter which are based on the Community Treaties or the Treaty on European Union shall be exercised under the conditions and within the limits defined by those Treaties’. Article 51 and 52(2) leave the member states with a lot of scope, as they are at least in a formal sense the ones who set the terms of their own interaction through their role as ‘masters of the treaties’. This role is important in relation to the Charter, irrespective of its eventual legal status, precisely because the Charter builds upon existing rights, many of which are in the treaties and the constitu-
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Fossum: The European Union tional traditions of the member states. This is further underlined by the provisions in Articles 51(2) and 52(2) to the effect that the Charter is confined to the limits set by the treaties. The treaties thus serve as essential guidelines to the operational scope of those provisions of the Charter with a basis in the treaties. How much scope is there in the Charter for nation states to uphold their national identities? Control of education has been an essential means of fostering national identity. The Charter has a provision on the right to education, set out in Article 14, which provides that ‘Everyone has the right to education and to have access to vocational and continuing training’. On the face of it this appears as a measure to curtail the socializing ability of the nation states. But the Union does not have competence to uphold or enforce this right. In fact Article 149(1) EC asserts that the content of teaching and organization of education systems is a responsibility of the member states.63 Another aspect to this question of national scope is Article 21(1) on prohibition of discrimination. The prohibition of discrimination on grounds of nationality is anchored in Article 12 EC, a directly effective article in the Community legal order. This prohibition ‘is limited to the substantive and personal scope of application of the EC Treaty and . . . provides for specific circumstances under which discrimination on grounds of nationality might be tolerated’.64 These provisions can be altered but the Charter is not set up to ensure this, even if it becomes legally binding. Another possible limitation of the Charter could be to curtail judges’ creativity, or: . . . the ability to use the legal system of each of the Member States as an organic and living laboratory of human rights protection which then, case by case, can be adapted and adopted for the needs of the Union by the European Court in dialogue with its national counterparts.65



This could delimit the reach of the Charter and render it less adaptive to change: . . . each time an innovative concept were argued before the European Court, it would be pointed out that a proposal to that effect was considered in the drafting of the Charter and failed. It would be much harder for the Court to crystallise a Community right when such was considered and rejected by a political constituent assembly.



On the other hand, delimiting the creativity of judges may enhance political accountability, as indicated above. Finally, Article 53, speaking to the level of protection of the Charter, refers to as one of the sources ‘the Member States’ constitutions’, not the common constitutional traditions of the member states, hence potentially enabling individual member states to give preference to national standards when the two enter into conflict. If taken to the full, it is noted, this provision could threaten the principle of supremacy of Community Law and open up for much more diversity. However, a more systematic interpretation reveals that this does not appear to be the case.66
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European Journal of Political Theory 2(3) In the above, some of the limitations in the Charter that provide for exemptions and the pursuit of national standards have been outlined. There are other aspects of the legal-institutional system of the EU that complicate the verdict on the scope for each member state to protect and promote difference and distinctness – legal and informal. For instance, there is the added complexity of the EU threepillar system, which may well represent a type of ‘opt-out’ for the member states. The pillar-structure also serves to weaken the notion of fundamental rights as part of ‘higher law’ in the EU. Further, there is the principle of subsidiarity that can also be seen as a means of protecting national standards in the EU. Although in theory applicable to all levels, this principle has been actively pursued by the member states to cement their role. This was no less the case at Amsterdam: ‘A central problem with Amsterdam Subsidiarity is . . . that it embeds states even further’.67 These provisions talk to the complexity of the EU more than to an explicit commitment to deep diversity. Some of them have obvious implications for allegiance, other have less and some have no real bearing. The point here has simply been to indicate the scope there is for member states to assert and reassert themselves within the structure. But it is hard to see how a consensually based structure as frail as the EU could do differently, given the sheer weight of the member states in the system.



Conclusion
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This article has sought to reconstruct the basic underlying philosophy of the Charter. The text of the preamble makes clear that the Charter as a Bill of Rights is inspired by a rights-based constitutional patriotism. The emphasis is on rights as a means of fostering a sense of allegiance. The values foremost appealed to are universal in orientation rather than reflective of a particular European culture and tradition, even though they are contextualized. The stress on solidarity and European social rights, as part of the Community’s socioeconomic structure, helps give the constitutional patriotism of the Charter a stronger ethical foundation. A deeper assessment revealed that aspects of its drafting, provisions, structure and the legal-institutional context of the Charter would likely serve to constrain its ability to propound constitutional patriotism. Given such constraining factors, it was asked whether the spirit of the Charter might better be labelled within the alternative philosophy of deep diversity. This presumes an absence of overarching agreement about what the EU is for. It was found that the Charter could not be seen as framed in the mindset of deep diversity, for while clearly endorsing difference and diversity, the provisions of the Charter reveal that this is more reflective of the spirit of autonomy than of authenticity. The actual provisions in the Charter are more reflective of de facto diversity awareness than is the preamble, in particular due to the considerable scope
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Fossum: The European Union for exemptions and national standards in the horizontal clauses. These are not reflective of deep diversity although they leave considerable scope for the pursuit of difference and exception. What might seem to be a tension between different underlying philosophies can be better thought of as a product or reflection of the particular nature of Europe and the manner in which integration has proceeded, at least up until recently. The Charter, as well as the entire European integration process, is steeped in the complex setting of European society, an extremely complex multinational and polyethnic setting, highly cognizant of its variegated past and traditions. The process of integration has been of a top–down, elite-driven character, where the leaders have shied away from debating the fundamentals. The Charter process is part of a recent effort to rectify this shortcoming. These comments serve to underline that the Charter – within the present stage of European integration – cannot be credibly used to test the allegiance-forming ability of constitutional patriotism. The spirit of the Charter and its provisions, however, can serve to bring this debate and process forward. For example, the Charter has helped give birth to the Convention on the Future of Europe, now frequently labelled the ‘Constitutional Convention’. This is modelled on the Charter Convention, in structure and composition, although its mandate is much broader. The mandate of the Convention includes the question of the status of the Charter. While some member states are still hesitant, there is considerable support for some form of incorporation of the Charter into the treaties or as part of a future European constitution. For instance, in September 2002, the European People’s Party and European Democrats (EPP–ED) delegation to the Constitutional Convention, presented a draft Constitution of the European Union, with the Charter inserted as Part One. The Convention has set up a working group on the Charter of Fundamental Rights (WG II). It sees its task as that of operating ‘as if’ the Charter will be incorporated in the Treaty and considers how this is to be done, as well as what should be the EU’s relation to the ECHR. The plan is for the Convention to frame a draft constitutional proposal before the end of 2002. This work will no doubt deeply affect the specific role and status of the Charter. In this process the explicit endorsement of constitutional patriotism in the Charter can serve as an impetus and guideline for the Convention in its further efforts at constitutionalizing the EU. In that sense the fact that the Charter has a clearly developed philosophy matters. It also leaves democratic activists with a far more visible target that can help clarify discrepancies between stated objectives and actual provisions, in the Charter and in the entire rights-based approach of the EU. One question is whether and to what extent this will come to permeate the work of the Convention. Another is how far this will continue after the Convention’s work is concluded, when the IGC-2004 convenes. The European experiment appears premised on the notion that political allegiances can be fostered by legal and political means. The question that requires further consideration is how far this extends and how permissive of diversity it is.
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