









	
 Home

	 Add Document
	 Sign In
	 Create An Account














[image: PDFKUL.COM]






































	
 Viewer

	
 Transcript













I



2



The Honorable Robert Lasnik
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03-CV-OOO03-DECL
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UNITED STATES DISTRlCT COURT
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WESTERN DISTRICT OF WASHINGTON AT SEATTLE
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THENDIC ELECTRONICS COMPONENTS, ) a foreign corporation, and GENESI SARL, a ~ foreign corporation, )



13



Plaintiffs;



1
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vs. AMIGA INC., a corporation in the state of Washington, Defendant.
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NO. 003-0003 DECLARATION OF BILL BUCK IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT



- - - - - - - - - - - - -~



I, Bill Buck, am over 18, reside in Paris, France and am competent to declare as follows:



19 20



I.



I am the Director ofThendic Electronics Components (hereinafter "Thendic").
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2.



Genesi SarI is a corporation that is affiliated and related with Thendic.
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3.



On or about November 10,2000, on behalf of Thendic, I executed an agreement entitled OEM



23



Software License Agreement between "Thendic" and Amiga Inc. Attached as Ex. 1 is a true and



24



accurate copy ofthat agreement. In drafting the agreement, I intended that "Thendic" would include



25



Genesi SarI per Ex. 1, Pg. 3 § 3.1). See also, the definition of the word "including" defined as:



26



"including without limitation". See Ex. 1, Pg. 4 § 3.2 Rules ofConstruction.
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4.
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a license to integrate Amiga's DE Operating System into "Thendic's CE based handheld, multimedia DECLARATION OF BILL BUCK IN LAw OFFICE OF RICHARD]. HUGHES SUPPORT OF PLAINTIFFS' Page-l1424 FOURTHAVENUE,SUITE909
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Genesi SarI owns a product named "Pegasos". The License Agreement authorized "Thendic"



MOTION FOR SUMMARY JUDGMENT



SEATTLE, WA 98101 PH. (206) 903-0664 FAX (206) 903-6144



UOt; 24 03 01'21p



H1LTON HUNTSY1LLE



gaming device, Q.' fVf!l! as' other products in



Thf!ndk'.~



256 53"1 7787



p.e



product line, including/Ulu", prudt/a".". Sf,,,



2 ' Declaration '-~(Dill [Ju,'k (bx. 1 Lh.'pnWl A.l?reement~Pg ) of 2 Redla!'r (F{jih Wher:}(1.))), Pcgasos is a



J 4



"futurc pradLlct" as detined. It was clear «. rICe that Amiga and "Thcndic" negOliaied f",r, and agl1:ed to



1



I integratc Amiga's DE Operating System into any "Tbclldic" (OJ; defilled) pWdlicl. inciuding



5



"Thendic's" I'tltllrc products.



61



Whk Amiga and



I



"Th~ndic"



Se~



(Et. I /,ic~l1.\'e AlJr


5-6~' 5./ &



52 D~vel(}pme"l).



listed several pHlducts tha, Amiga would likely integrate, tile Agreemellt



7 was not limited to itkmified products 1101' was it limited to those pl'Od'.lcts that openM on a CF



81



Opemting Sy,tem.
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5.
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Despile l'~peated requeots, Amiga ha' uMrly laileli to integral.• its DE Oper"lil1g Sy


1' 0 8"'''les 1



I I I each and every 1n000th the Pegasos is not integrated with the Amig


I 13 I sign i ficanlly. 14
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6.



The License Agreement had il tap on damages. It MIS my
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10 the J!110Llr:t of Royalties paid to Amig3 by Tbendic. Since All1iga has nQll1aegi'3ted any product



I 7. I



.,,0 inkJ.ll !hni



ncither i\miS. nor Thendic could sue fol' I110lletary damages in excess ofll1c cap. The Cllp was limited



17 1 with its DE Operating System, n(' royalties have b.en C1irl1ed i8



11l1de,.stan(lil1~






Raquel Velasco, Dir~l()r, and I planned to attend the deposition QI'Mr. MeEwe"



011



July 30,



2003, only ro have 10 ca.1cel those plans at tile la~l minute. As" I'~su!!, we werQ unable to anem! lite



I depo'itioll on August 7, 2003 and will he unable to attend Mr McEwen's fUlure dcpositinn. 21 I I sweal' lInder pen'llty ofperju'y thai the above is truc and c
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DATED: Oclober __"'.'_.__, '2003.
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OEM SOFTWARE LlCE.JI!~~AGREEMENT



1.



be Parlie& This License Agreement (the "Agreement") is made and entered into as of the 10th day of November, 2000 (the "Effective Date") by and between: •



Thendlc E1el1ttol# Components. GmbH, a company incorpon>ted under the laws of Goonany ("Thendic") with offices at Dyro(fstrasse, 1, D-63741 Asch.affenburg. Oennany: and .d



•



Amlga Incorporated, a Washington corpOl'lllion ("Amigs"). Mth principal offices at 34935 SE Doualas Street. Suite 210, Snoqualmie, Washington. 98065;



with reference to the following: 2.



Recitals



WHEREAS, Amiga develops state of the art operating system tecnnology that enables a higllievel of functionality and facilities applications on a wide range of computing devices. WHEREAS, Amiga has developed a DE Opcrating System to which it owns all substantial rights; WHEREAS, Thendic develops and marketl; wirelcos portebl


WHEREAS, TI,ondic wi.shos \0 obtain from Amiga. and Amiga wishes 10 grall!!o 1'hendic, a license to integrate Amiga's DE Operating System into Thendic's CE based handheld, multimedia gaming device, as well as other products in Thendic's product line, inclUding future produO!S; WHEREAS. this Agreement aeta forth the terms and conditions witll respect to such a license.
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Definitions and ConSlMlctlon 3.1,



Definlflons. For purposes of this agreement, the foI1owing terms shall have the following meanings: "Affillate" means any person, corporation, partnership or olber entity (s) which, directly or indirectly, owns or controls at least fifty percent of the equity or voting power of a party; or (b) as to which a party, directly or indirectly. owns or controls at lellBt fifty perrent of the equity or voting power; or (c) of which at least fifty percent of the equitY or votin& power, directly or lnditeclly, is under ownership or control that..,;.is 
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"Erlhancements" shall mean chl1llgcs or improvements mada by Amijil1l, any of its agents or affiliale&, or any other party to the Amiga DE Operating System 110 ll$ to achieve its integration with any Thendic product; "Intellectual Property Rights" shall mean trade secret, patent, copyright, trademark. and similar tights of any type under the laws of Bny govenunental authority. domestic or foreign. including. without limitation, all applications and resistratioll!l relating to any of ilia foregoing;



"Liccnsed Product" shall meM any Thendic Product that incorporales the Licensed Software, and its related Documenta'lion. sold by or (at Thendic. "Licensed Software" shall mean the Amigo DE Operating System developed by Amiga together with al1 Enhancements created by Amiga for Thendic and all Updates and Upgtad". pIt7vidlld by Amigo to Thendic hereunder. Once a version of the DE OperaLine SYStem has been integrated into a Thcndic Product, it Bhall be considered Ucensed Software for the duration of tim agreement, regardless of the development of Updates that also become Licensed Softwllre;



"Object Code" shall mean the computer eXccutable bin


"Reseller" shall mean a third party that sublicenlle! Of otherwise ohtsins 8 Licensed Product (rom Thcndic or one of its Distributors for further sublicense Of distribution to End-Users. "Soure
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significant functionality, and related Documentation; "Upgrades" shall moan all new versions, new releases or enhancements to the Software that provide .ignificant additional functionality to the Licensed Software and related Docmnentation: U~5ed



3.2.



4.



Rules of Construction. As used in this agreement. neutral pronoum II1ld any variation8 thereof shall bc deemed to include the feminine and masculine and all tenns used in the singular shall be deemed to include the plural, and vice versa, as the context may require. The words "hereof," "herein," and "hereunder" and other words of similar import reler to lbis Agreement"" a whole, Including any exhibi18 hereto, as the same may from time to time be amended or supplemented and not to any aubdiviBion contained in this Agreement. The word "including" when used herein is not inlended to be exclusive and mellos "including, withoullimilalion." References herein to section, subsection, attachment or exhibit shsll refer to the appropriate section, . subsection or exhibit in or to this Agreement. The descriptive beadings of lbis· Agreement are inserted fOf c;anvenience of reference only and do nOI eonttitu'" a part of and mall no1 be titilized in inletpteting Ibis Agreement. This Agreement has been negotiattd by lbe parties and !heir respective counsel and sball be fairly interpreted in accordance with Its terms and without any strict construction in favor of or against either party.



License 4.1



Amlga hereby appoints Thendlc as an Amiga OEM and grants Thendic certain related licenses and rights in the Amlga Software.



4.2



The AlnIgIl DE Software. 4,2.1



Amiga hereby grants Thendic a worldwide. nonltansfetable right and license to: Cal embed, bundle or otherwise Incorporate the Amiga DE SOftware in any Thendic Product subject 10 this agreement: and (b) use. market, perfonn. display. reproduce. llccnse and distribute (directly or indirectly through RescUers and in all media now \:nown or hereafter developed. including. without limitation, by electronic transmission> the Licensed Software as embedded in and/or bundled or otherwise Incorporated with any Thendic Product.



4.2.2



Amisa hereby grants Thendie a worldwide, nonlransferable, nonexclusive patent license under sny Amiga Patent including a claim that would read upon any Thendia ProduCt. This license grant shall automatically give Thendic the absolUte right to make, hsve made, u.o, sell, Import, or offer to seH the Licensed Ptoduct 4
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containing the Licensed Software for the duration of this Agreement. 4.2.3 Thendic agrees that the marketing 8tld distribution rights grantcd for the Amiga DE Soflware are conditioned on lite obligation of Thendlc to add value ta the Amigs DE Software. Thendic certifies that its distribution of the Aroigs DE Software shall be solely for usc as an integral part af a Thendie device or application. Applications shall not provide d.lrool or exposed access to the development capabilllies of the Amiga DE Software, unle.'I.~ specifically provided for by Amlga,; 4.24 ThMdic shall hIve the right to sublicense ils rights to the Licensed Software to lItMe DistribUtors, Resellers. or Eod-Users who sgree in writing or through all Enl!.Uset ABreemenllo be bound by the



terms outlined in Appendix B to this Agreement. Thendic and/or its subcontractors wll1 ensure that each copy of the Lieen&ed Prod\lt;! cont;l.ins all copyrighL'l and pfoprietary nOlices conlained in the origInal Amiga Soflware.



4.3



License Fees & Other Consideration



4.3.1 Thendic shall pay Amiss a royalty rate based upon the total sales of each Lieensed Producl Any royalties accruing under this Aj;reernenl will become due and payable quarterly based upon the sales of the preceding quarter. 4.3.Z In consideration of the license granted hert\Undec, beginning on the Effective Dale Iltld lhtougbout the tenn of this agreement, Thcndic shall pay Amiga a royalty (the "Royalty") in the amount of $4.50US per Licensed Prodv.cl50ld or otherwise distributed.



5.



DeVelopment 5.1



Integration ofSol'twan:. Amigs is l'llquired 10 make lhe earliesl1Uld commercially reasonable best efforls possible to inlegrate the Licensed Software to Ihe hardware provided by Thendic. Subject to the Confidential InfQrmatlon provisions of this Agreement, !fhendic will provide Amiga with immediate and full access to hardware schematics and prodUCI specifications thaI are reaso~ly nO!Cessary, in Thendie's disctetion, for Amiga to integrate the Licensed Software into Thendic's products. Amiga shal! diligently proteclthe confidentiality of those schematics and product speCifications and shall not use or consult them for 5
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any pUIpO.es other than those outlined in this Agreement. Thendic shall inform Amiga at its earliest convenience of the functionality that 13 required for each plltticular device, However, Anliga is, and at all times shall rWlain, responsible for integrating its DE Operating System, which may include, but is nOllimited to. II lava enabled browser, MP3, ano 11 mail client, into any of Thendic's products, Amiga shall also provide to Thcndic, at no cost, II software development kit. Thendic shall pay reasonable support fees on 11 mutually agr""'ablc bllSis for work done beyond the scope of IIOrmBI DE Oporating System integration. 5.Z



6.



Dlspo,ltlDn of Source Code. At Thendic' ~ oplion. Thendic may require Arniga to place the source eOdO relating to ris DE Op6l"ating System into escrow. Anliga's source code shall be plac;e(l into eserow With the following conditions: (i) Amigt's agreement tQ put the source code into esorow is limited \0 the e"tent of the agreement lhat Amiga holds with the Tao Group of Redding, Engllllld. which limitations have been outlined in Appendix C; (il) source code access shall be limited to the evem thai Amiga ceaS611 op6l"ation. goes bankl\lpt, or ceases in any way to meet the ils obligations undl't this Agreement; and (iii) Thendie and Amiga shall select where and with whom the escrow llC';OImt 3hall bc opened. provided that the escrow agent meet rCllSonabJe slandard.~ in the industry; and (Iv) Thendic shall pay all expenses associated with the storage of the Source Code in the escrow account.



Marketing lind Distribution of Lieensed Prodllets 6.1



DistributIon. Thendic's distn"butian of the Licensed Product shall be aubjecllO an End-User Agreement. These End-User Agreements need not refer speclfl~lly to Amiga or me Amiga Software. but can make generic reference to "third parly software or pr()(\ucU" provided as part of the Licensed Product. Upon Amigil's reques~ ThendicBhall provide Amills with a copy of the form of Thendic's form of End-U5l!r Agreement.



6.2.



Enforcement. Theodic shall use commercially reOlllonable efforts tQ enforce each End-User Agreement with at least the SBmo .degree of diligence Thendic uses In enforcing similar agrcement.~ governing end users of Thendic's own products of a similar nature, Thendic shall promptly notify Amiga of any malerill1 breaoh under an End·User Agreement if such breach mallllrially relates to lhe Amiga Software. Thendic shall cooperate with Amiga and/or Amiga Licensotll in any legal action to prevent or StOP unauthorized use, reproduction, or distribution of the Amiga Software.
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6.3



Use of Amlga Marks. Thendic shall have the right under lbis Agreement 10 reproduce and display the Arniga Marks in the marketing, sale, and distribution of the Licensed Products. This Agreement authorizes Thendic to use the Amiga Marks, as they are displayed or indicatt:


6.4



Copyright Notices. Thendic .hall reprodUce and display all Amiga copyright notices on the Licensed Software and accompanying Documentation. Thendlc is hereby granted a non.Jrsnsfersble, nonexclusive license to use the Amiga Marks for this e"P""'" purpose. TIlendic agrees not to register, lIanalale or subsutute any Amiga Marks anywhere in the world wilhout Amiga's express prior written consent, not to be unreasonably withheld. At Amiga's request, from time to time, Thendic agrec.~ to provide Amiga with copies of producL, bearing the Amiga mark. so that Amiga can verify their adequate quality. Thondic shall suspend use of Amiga Marks j[ such quality is reasonubly deemed inferior by Amiga until Thendic has taken such steps OJ; Amiga may reasonably require to solve Ihequality deficiencies.



6.S



Compliance with Law; "Relltricted Rights" Notice. In connection with lbe sale and distribution of Licensed Products, Thendic shall: OJ comply fully with all then-applicable laws, rulea and regulations relating to the export of technical data, including but not limited to, any regulations of the United Slates Office of Export Administration and other applicable govel1\mental agencies; and comply with appliCllblc laws, rules and regulations to preclude the acquisition of unlimited rights to technical data, software and Documentation provided with the Licensed Producllo a governmental agency, and to CIlJlure the inclusion of the appropriate "Restricted Rights" or "Limitod Rights" notices required in connection wilh the sale l


no



6.6



Publle Announcements. To promote the Licensed Software and the Licensed Products, Amiga and Thendic shall joinUy prepare and issue a prcs~ releQae to lbe industry trade at a mutually agreed upon time. All other public announcements and expressions of the rclation~hip in any 1



IeJ



~Ol:l/U"l



Se:J lJutJ/u"l.



form or forum will require prior mutu"l agreement of Thendic and Amiga; provided that Thendic may disclose a general slatementlO the effcct thal 'I11c\1dic and Amiga have ajoint teclmology relatiollShip under which Thendic uses the Lloensed Software, Without limiting the foregoing. Thendic will be permitted to dilcUlOS with existing wd10r prospective Disltibutors, Retailers. Customers, or End-Users under a dUty of confidentiJlHty the relationship between Thendic and Amiga.



7.



8.



Proprietary Information and Rl~hts 7.\



Licensed Software. Except as otherwise expressly provided in this Agrocment, as between Amiga wd Thendic, all right, title. inwest in and to Licensed Softwate. whether created by Amlga. Thendic. or a third· party. and the Intellcctu81 Property Rights embodied therein are and shall remain cxclusively with Amiga. All rights not expressly gtanlad by Amlga to Thendic hereunder 8ta reserved to Amlga.



7.2



Licensed Products. Subject to Amiga's owncrship interest in the Licensed Software and the Intellectual Property Rights embodied herein. as between Amiga and Thendic, all right, tiUe IUld interest In and to the Licensed Products and the Intellectual Property Rights embodied therein. are and shall remain exolusively with Thendic.



Confidential Information



8.1



Confidential Information. "Confidential Information" shall mean infoanation about the disclosing party's business or aetivities thatsl.lCh party considers proprietary and confidential, which sh1lll inchule all business, financial and technical information of a party and any other information of a party designaled by that party as confidential information (irtcludlng, without Jimllation. Source Cod


8.~



PtQteetioll of Confidential Inforllllltiolt. Ami;a and Thelldic recognize lhal, In connection with the performance of this Agreement, each of them may disclose to the other Confidential Information, including llle oreatioll



of materials and the development of technology and techniques lllat are not generally known, The party receiving any Confidential Informalion 8
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agrees to maintain the confidential status of such Confidential Information and not to lISe any such Confidential Information for any purpose other than the purpose for which it was originally disclosed to the receiving pany. and not to disclose any of Auch,Confidentiallnformation (0 itA employees or Ilgenls except on a "need-tn-know" b8Bis, The partie.!!' obligatioll3 under thi" Section shall survive for an additional three (3) yellIll beyond the termination of this Agreement.



9.



8.3



Permitted DisiolOAlre. The parties acknowledge that each may disclose Confidential Infonnlllion: (I) tq govemmcutailigencic:!l or aUlhorilies as reqUired by law; Of (ii) in conn~ction with dispul4:S or litigation between the parties involving this Agreement; And thaI each shall endeavor to limil disclosuro to that purpos". Under such circumstances, the disclosing pany shllll redact confidential information 8B compleialy as possible while still fulfilling its obligations for disdosure. The disclosing party shall also. wherever practicable. provide advanced written nl>tice of the peneling disclosure of Confidential Information so as to give the other partY an opportunity to take action to protect it.s Confidentiallnformatlon. In any case, each party sball imme:diatcly give the other party written nolice or my disclosure reqviled pUlluant to this Section.



8,4



Third Party CQoodential InforJl14ltlon. Any Confidentiallnlonnation of a third party disclosed to either Amiga or 'I'hendie shall be treated by Amiga or Thcndic. as the case may be, in accordance with the terms under which such third party Confidentilllinfonnation was disclosed.



8.5



Confidentiality of Agreement. Unless requited by law, and except as to assert its rights hereunder or for disclosures to its own orriCerlI, directors, employees and professional advisors on a "need-w-know'· basis or to private investors or acquirers in confidence. each party agrees not to disclose the terms of this Agreement or matters relating thereto without the prior consent of the other pany. which consent shall not be unreasonably withheld.



Records and R.ePQ!U 9.1



Accurate Records. Thendic shall keep accurate records and accounts in accordance with standard business practices in the computer industry lIDd generally accept~ accounting Pl'Qcedu~. Such records shan include, but are not limited to. the informallon required to ascertain each Ucensed Product distributed during the applicable reportltlg quaner, including: (0 the number of units Bold during the reporting period, llItd (ii) art accounting of the Net Revenue 81lSociated with such units.
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Audit Rights. Amigo Ilholl have Ihe right fQ have its independent auditors inspecc Thendic's relevant records, including End·User Agreements, during normal bUliness hours and in a manner that does not reasonably interfere with or interrupt Thendic 's business. SUch IllSpections are solely for the purpose of verifying Thendlc's compliance ""ilb the provi,ions of this Agreement. Amiga's rights to un~e such inspccciollS shall remain in effect lhrough ~ period cnding sill (6) months from the termination or expIration of Utis Agreement. In the evenl any audit of 'Ibendic's records indicate an underpayment of an amount equal 10 or greater than five percenl (5%) of any amounts due withrespeet to the period beill8 audited, Thendic 'hall promptly reintblll'se Arnisa for all reasonable expcllScs associated with such fnspection along with the deficient amount3. Audi\$ shall be conducted no more frequently than annually and no period may be audited more than once,



RepresentatlolllllLnd Warranties 10.1



Thcndie Repr......ntatioDJI and Warraotles. Thendic hcreby represents and warranta Amiga that as of the date heteof:



10.1.1 'l'\lendic has !he full corporate right. power and authority 10 enter into this Agreemoot and to perform the acts required of it pUl'lluant to th;$ Agreement; 10.1.2 The execution of this Agreement and the perfonnance by Thendic of its obligations and duties under this Agreement will not violate any agreement to which Thandie Is a party or the right3 of any other party: and 10.1.3 Amign mAkes no representations, warranties or agreements not exprellsly provided for in this Agreemenl. 10.2



Amilia Repnsentatioos and Warranties. Amigs hereby rcp~cnts and warrants to Thendic that all of-the date hereof: lO.2.1 Amlga has the full corporate right, power and authority to enLer into this Agreement and to perfonn the acts required of its pursuant to this Agreement: 10.2.2 The execution of thIs Agreemenl and the performance by Amigs of ils obligations and dutlea under this Agreement will not violate any agreement Lo which Amiga is a party of the rights o( any other



party:



10



".:



.



. .~--:



,~:'



10/11 '00 FR 23:46



'I FAX ,49 6021 3636500 THE~IC ELECTRONIC AD



10.2.3 In the case of any dispute under this Agreement, Antigft wiII not sue, nor will it threatcllto SUC, any Thcndic customer, End-User, Distributor, or Reseller on a Thendic Product for whicl> 'J'hcndic has paid the royalty under Ibis Agreement. Arniga will bring all claims respecting ouch Thendic Producto'against Thcndic and Thcndic 810M; 1O.~.4



Amiga is not subJecl to ,any non-competition Qbligatioll' thllt would prevem it from producing or delivering to Thendic for pUrposes contemplated herein. any Licensed Software. Neither the Licen!ed Software, nor any prodlJct or process used to develop it, violates or infringes fI.1ly lntellectlJafProperty Right of any third party. TheUcenscd Softwal"Cl docs not include any software that ill not owned, liceruled, or controlled by Amlga;



10.2.5 All versions, Updates to the Lioenlled Software shall be available, at Thendic's request, for integration into the Licensed ProdUClS; and



10.2.6 Thendic makes no representatiollS, warranties or agreements not expressly provided for in this Agreement,



11.



Indennrlncadon 11.1



Indemnlflcatlon by Amiga. Amiga shall indemnify. defcnd and hold harmless Thendic and its succellsors and assigns from and against any and all claIms, demands, actloos, damages, losscs, expenses including. but not limited to. reasonable auomeys' fees and ell rclat


,



,'"



•



, •••" ~ "'. "t •,,"



Ii!J012/021



!



10/11 '00 FR 23:46



FAX +49 6021



3636~OO



THfNDIC



~LECTRONIC



A5



1lI013/021



have lIS own counsel in attendance at all tbne! al It! Own expense. If /lIly claim of inftingemem is assened againBI Amisa Or Thendic in cOM~ction with the Licensed Software, Amlga, at iIS option, may obtain a license at no cost to Thendlc permitting continued use of infringed Intellectual Property Rights on terms and condlliOils eotl.'lis~nt with the rights granlod Thendic hereunder, or modify the infrirtging software to perform its intended function wilhoul infringing third party rights, or substitute noninfringing software of compllfllble functionality and perfonnance. In the event Amiga i. un'lble to obtain a Heens", modify Ih" software, or !UMtitute ooninfringing softwar" of comparllbl" fllllctlonaHty and perfonnanoe. Amiga $hall. at Thcndic's op.¥on. refund to Thendic amounts paid under this Agre


Indemnification by ~Ildie. Thendic sballinclemnify. defend and hold harmlc:is Amiga and its 8UOCeSSors and a..igns from and agoimt any and all claims, demllJ1ds. at;tions. damages, los5os. IIJ1d expenses including. but not limited to. reasonable attomeys' fees and all related costs and expenses arising from actions brou2ht by third parties against Amiga related in any way to a claim alleging; (a) fll¢lll that, if ltUe, would constitute any breach of any of the representations, wammties Or agreements made by it Ihereunder: (b) any unauthorized use by Tbendic of the Amiga Marks; or (e) that, cxcept 10 the extent caused by AmigH, the Licensed Product infringc:i, induces the infringement of, or misappropriates anyone or more U.S. patents, copyrights. Irademarks. trade secret rights or olher property right of any Ulird party. Amiga shall promptly notify Thendic in writing of any infringement assertion. and shall allow and assist Thcndic, at Thl'ndic's expense. to oonlrol settlement and defense of any such claims. provided that: (I) if settlement requires an affirmative obligation of. resull.il In any otlJloing liability to, or prejudices or delrimentll.lly impll(:ts in any way, Amiga or any Amiga affiliate. Ihen such settlement shall require Amisa'. written consent, which consent shall not 00 unreasonably withbeld; and (ii) Amigll may have its own counsel in atlcndance at all times Ill. its own expenae.



11.3



Limited Warranty. Amigll warrants thaI the Licensed Software will. when delivered and for a six month period thereafler,: (I) be materially free from defects and errors; (ii) materially conform to all applicable specifications and related DOC\lmentation; and 
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and Amiga's sole obligation shall be for Amigo to promptly: (I) modiEy such Licensed Software to brmg it into confonnance with the published specifications or Documentation therefor. or to ensure backward compatibility with. such Licensed Software, as the case may be: or (il) supply Thendic with a bug fix, patch or other reasonably satisfactory design work-around.
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11.4



LImitation of Liability Sections 1t.1and 11.2 aTe the exclusive remedics of the parties with respect to infringement claims of third parties. Except as specifically provided in sections 11.1 and 11.2 above, and except to the extent of payments expressly provided under this Agreement: (0 the maximum liability of one party to this Agreement to the other partY to this Ag~ment. its employees, distributors, resellers. agents. lUJd end-users, or any other person claiming under the other party for direct damages arising out of or relating to thi$ Agreement, whether sw::h liability arises from any claim based upon contract, warranty, tort or otherwise. shall in no event exceed the total amount paid to Amiga by Thendic for the License; and (lj) in no event shall a party to this Agreement be liable for any special. indirect, incidental or consequential damages, including, without limitation. for lost profilS, in any way ariJiing out of or relating to this Agreement, even in the event such pany has been advi~ as to the possibility of such damages.



11.5



lJVunctive Rdid_ Each party recogniZes and agrees thaI in the event of a breach or threatened breach of il.!! obIigalioJlll under Ibi. Agreement, money damages alone would n6t adequately compenx.te the other party. The parties therefore a/lree lhat, in addition to all ollier remedies availabl


11.6



Remedies Cumulative. Except as otherwise expressly specified herein. !he rights llnd remedies granted to a party under this Agreement are cumulative and in .ddition to, Brtd not in lieu of, any other rights or remedies which the party may possess allaw or in equity, including, without limitation, rights or remedies under applicable Intellectual Property Rights.



Term and Termination. 12..1



Agreement. This Agreement shall COmmence on the Effective Date and shall continue indefinitely therefrom until Tennination.



12.2



Events of Termination. This Agreement. and the License granled hereunder. shall be subject to termination upon the occurrence of the 13
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following events (each. an "Event ofTenninationn ): 12.2.1 Upon the mutual agreement of th~ parties; 12.2,2 If either party defaults on any of lis material obligations under this Agreement, the non-defaulting party shall have the right, exercisable In ill! sole discretion, to terminate this Agreement by written nOlice describing with reason8ble specificity the nature of the defaull and requesting that it be cured. unless within thirty (30) days after written notice of .uch default, the defaultlns party remedies the defaull or, in the CiIIle of a default which cannot with due diligence be cured within such-thirty (30) day period, /he defaulting party insllMes wi/hin such thirty (30) day period sleps necessary to remedy the default and /hereafter diligently prosecutes the same to completion. Successive, curo:! breaches of the agr~llnl do not constitute B material breach and will not confe.- a right to terminate the Agreement; 12.2.3 If either party institutes a pnlceo:!ing for its protection (if nOI dismissed within on" hundred twenty (lZ0) days, or is made a defendant in any proceeding. under any bankruptcy,lnsolvency, reorganization or receivership law. or makes an assljlJl1l1enL for the benefit of creditors or is unable to meet its debts in the regular course of business/lhe other party rnay elecllO terminate this Agreement and any licenses granted hereunder immediately. by wriuen notice to the first parly. without prejudice to any right or remedy that the party may have, includin8, but not limited to, damages, to the extent recoverable. 12.3



Effects of Termination. Termination of thi! Agreement by eithcr parly shall not act as a waiver of any breach ot Ihi,g Agreement and shall not act as II. relell$e of the olhel' party from any liability tor breach of ~udt party's oblig3tions under this Agreement. 12.3.1 Survival. All sublicenses mill have been properly granted by Thendic and its Distributors or Resel1
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13.1



No Joint Venture. The Kole relationship between the parties shall be thai of the IIccnsor and liccnsee. Neither party shall mak~ ~ny wall'llntie.s or reprcsenrations. or ~ssumo or create any obligalions, on the olher party's behalf except as may be expressly permitted hereunder or in writing by such other party. Each party shall be solely respoIlBible for the actions of all their respective employees. agents. and repreaertlatives.



13.2



Governlll.l: Law. This Agreement shall be governed by. and construed in accordance with, the laws of the State of Washil1l):ton, excluding that state's body of I~w related to the choIce of laws, and the laws o( the United States of America. Exclusive jurisdiction and venue with respect to any dispute under this Agreement willlle in the courts locafe(\,in King County, Washinglon.



13.3



Amendment or Modifleatlon. This Agreement may 001 be amended, modified or supplemented by the parties In any manner, eJ


13,4



ABslgnment. Neither PlUtY shall transfer or 88aign any rights or delegate any obligations hereunder (whether volllnlllrily or by operation of law) without the prior written COlI!6nt of the olher party. Any sueh pucported tr1l.rI
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Notices. Any notice or other aommunication to be given hereunder shalt be In wriling and shall be (113 elected by the party giving such notice): (I) personally delivered; (ii) transmitted by postll&C prepaid registered Or certified ainnail. return receipt requested: or (iii) deposited prepaid with Ii nationally recognized overni&hl courier service. 'UnleS$ otherwise provided herein, all notices shall be deemed to have been duly given on: (s) the date of receipt (or if delivery is refused, the date of sucb refusal) if delivered personally or by ovemight courier; or (b) three (3) days after the date of posting transmitted by l\Ulil. Either party may change its address for purposes hereof on nOlless than thrw (3) days prior notice to the olher patty. Notice hereunder shall be directed to: -.~.



If Thendic: WillillIn H. Buck



'Thendic Electronic Componcnl$, GmbH DyroffslI'!lsse, 1 63741 Aschaffenburg, Germany



If Amiga: Bill McEwen Amiga, Inc. 34935 BE Douglss Street, Suite 210 Snoqualmie. WA 98065



13.6



Entire Alll'eement. this Agreement represents the entire agreement of the parties with respect to the subject matter hereof and supersedes.1I prior and/or contemporaneous agreements and underlltandlng~. written or oral between the parties wilb IC$pect to the ~ubJeet mailer hell!or,



13.7



W"lver. Any of the provisiON ofthis Agreement may be waived by tbe party entitled to Ibe benefits theroof. Neither party ahaH be deemed. by any act or omission. to have waived any of its rights or remedies hereunder unless such waiver is in writing and aigned by the waivinit party. and then only to the extent specifically aet forth in such writing. A wsiver with reference to one event shall not be collStrucd sa continuing or "" a waiver of any right or a har to any remedy sa to a subsequent event.



13.8



No Third t'arty Beneficiaries. Nothing express or implied in this Agreement is intended to confer, nor shallllJ1ything herein confer, upon any person other Iban the partie$ and the respective successors or I13signs of the partiea, any rights, remedies, obligations or liabililies whatsoever.
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Fus and Expenses. Each patty hereto shall be responsible for the payment of its own costa end eXper1ses. including attorneys' fees and expOO8llS, in conneclion with the negotiation and execution of this Agreemenl.



13.10 Recovery aCCosts and ExpeD.~ If any parly 10 this Agreement brings en action agail18llhe olher pat1y to enforce its richts under this Agreement, the prevailing party shalt be entitled to recover itll COSIS and expenses, including without limitation, atlorneys' fees and costs incurred in conneclion with such lICtion, including any appeal of such action.



13.11 Taxes. Antisa shall he re.pol18tble for payment of illl sales, use, vlllueadded end other laxeB, duties and other fiscal charges thai may fall due with Iespectto the transfer to or Iiwnslng 10 Thendic of the Licensed Software hereuader or with respect to the payments made hereunder. Thendic .hall he ""'porulibl. for payment of all sales. use. value-added and other taxes. duties and other fiscal charges that may fall due with r~pect to the transfet to or liC


13.13 Execution oC Agrooment. This Agreement may be executed in any number of counterparts. each of which when so execuled and delivered shall be deemed art original, and such counterparts togl'l:h.er shan cOllSlilule one and the same instrument. Each party shall receive a duplicate original of the counterpart copy Or copies executed by il. For purposes hetenf, a facsimile COpy of this Agreemtlllt, including the signature pllges hereto, shall be deemed to be an original. Notwithstanding the foregoing. the partie. shall each delivenlliginat cKccution copies of Ihis Agreemenl 10 one another as soon as practicable followiag execution thereof. IN WITNESS WHEREOF. the parties to \his Agreement by their undersigned duly il.lthorlzed representatives have executed this Agreement Ill! of the date first above written.



Thendia EhlCtronle Components, GmbH By:



ut:-Jf~



Name: Title;
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APPENDIX A 1.



List ot Thendle Products. The following i. the Jist of current Thendic Products lIS defined in Section 3.1 of the OEM Software License Agreement. CASHllOY • a mobile Point of Sale (POS) dllVlC6 thOt fOalute& 'LCD llI1d the ability 10 read up 10 four diffQlCl'lI smart eard prowcols "'IUlin each device. F"",urcs meludo • buill in



modem and can be sold with a regular 0/ high-llpccd prlnler or an optional magnelic 


•



MOllICASH - offerl all the f..ture., nf the CASHBOY, but is cnmplemly "mobIle' willi an InlM:han~l. reMelA alo'lhol/ .11JlIl
'land4rdl. •



d



TRANSPONDER - SMART CHIP REAllERS - can be 1hWld with alr"",pondor to .mbed. ~marr eldp in a pmdW>t. Th.mli. h.. de...l"P"d OWJ


.ma"






•



WINDOWS CE TERMINAL '" tha "SMARTIlOY" _. light hondheld oornp.........ittl om'n card road..-. GSM capability, prlntor, laUch screen, and rCMelA fealurcs!hat can ",n ,""'dud deskoop applicationslncluding a web bro"",,,. The terminal will be configured In l'No 


but running In Amlg. DE.



2.



R1aht to Expaud Lbt. Thendic has the right with the consent ef Juniga at any time to add new products to thilli.st and to thereby implicate Amiga's obligatioru; under the Agreement to integrate the L1Cl:tl!led Software into luch additional Thendie Products. Amiga will not unreasonably withhnld consent to expand the list of Thcndic Products.
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APPENDIXB 1.



Required Terms for Sublicenses. Any sublic~IJ8CC under this Agreement shall be required by Thendic to agree in writing to the following tetms:



1,1



CoJlfldentilllity, All sublicensees shall agree to preserve the confidentiality of Amiga's Confidential Infonnlltion. including its business, financial and technical information lIlld any other information desigtlllted by Amlga as confidentie1 information (including, without limi lalion. Source Code llnd underlying ideas and algorithms). Thendic shall e!llll,lte that any agreement with a aublicensee comports with Ihe confidentiality obligations o\lllined in the Agreement.



1.2



No Assignment or Furthor Sublicenses. SUblicensees of the LicensC'd Software shall have no rights to lUIsign or to further sublicense their rights in the Licensed Software to others.



1.3



Ownenh.lp Markings, Thendlc shall ensure that all s\lbJicensees are obligated by their s\lblicense -sreemen1:.'lto eomply with all laws regarding the marking of products and packaging so all 10 proteet Arniga's rights in its patents, trademarks. copyrights, trade names, logos. and any other inlellectual property right>.



1.4



Duty til PllY Rllylllttes. Thendlc shall require all sublicenscas to pay all [oyll1lies Qwed and shall actively emorce such payment obligations so as to protect the validity of Arniga's patents, trlldemarks, copyrights. ll"ade names, logos. and any other.Intellectual properly rights.
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APPENDIXC 1.



Use of Amlga Marks. The following coostittl1e tho"Amiga Marl


1.1



The "Powered by Amlga" Mark. United Staw Patent & Trademark Office Rcgiatralion No. 2,369.059.



1.2



The "Amlga" Word Mark. Application rending Before United States Patent Bnd Trademarl< Office, (Application. Filed July 11. 2000). ~-



2.



1.3



The Amlga Globe·Slmped Design. Application Pending Before United States Patent and Tr-.ldemark Office. (Application Flied july 11, 2000).



1.4



Any lUId Other Amlga Marb that Amlga has the rights to.



Scope ofThendic's Use. Amiga Ci.It\Sellts to ThendiC'$ use of the above_J_ ) mentioned trademarks in thcfoUowing in.!;tances: Lf 10 Co Pjt} ro71~N'j



Wt..f1A



3.



A-lVllbA-



DtJl



2.1



Website. Thendicmay use the AmigaMarks 00 Thendic's website to promote and market the Licensed Products.



2.2



AdvertlslnJ:. Thendic may use the Amiga Marl


2.3



Packaging. Thendic may use lIle Amiga Mark~ in packaging tor !he Licen600 Products.



2.4



On ProdllcU Them.~,,~. Thendic may place any of the Amiga MatI


2.5



Other 1'1'0&000nlll Materials. Thendic may use the Amiga Marks in any other comcnercill1ly reasonable promotional media, including but not limited to, mailings. banners, trade publications. or any other media intended to promote, market. or sell !he Licensed Products.



Thendic agrees to utilize the Amiga'l'mdemarks in a manner "PprovC\! by Amiga.
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