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The Mengistu Genocide Trial in Ethiopia Firew Kebede Tiba*



Abstract This article analyses the sentencing judgment issued on 11 January 2007 by the Ethiopian Federal High Court in the case of Mengistu Hailemariam and his co-accused who had been tried, among others, on charges of genocide and crimes against humanity. This was the first African trial where an entire regime was brought to justice before a national court for atrocities committed while in power. Twenty-five of the 55 accused found guilty, including Mengistu, were tried in absentia (Mengistu remains in exile in Zimbabwe). The trial took 12 years, making it one of the longest ever trials for genocide. In December 2006, Mengistu was convicted by majority vote of genocide and crimes against humanity pursuant to Article 281 of the 1957 Ethiopian Penal Code, which includes ‘political groups’ among the groups protected against genocide. A dissenting judge took the position that the accused should have been convicted of aggravated homicide because the relevant part of the provision had been repealed. A few weeks later, the Court, by majority, sentenced the top tier of the accused to life imprisonment, taking into account certain extenuating circumstances. If not for these, the death penalty would have been imposed. In addition to ensuring some accountability, the judgment is important for providing an official and detailed account of what happened in those years in Ethiopia under Mengistu’s reign. Given that in Ethiopia there are no official gazettes where court judgments are published, it is unlikely that the public will be able to read the judgment and thus become aware of what had happened. In addition to analysing the reasoning of the court, this article also looks into the prevailing political circumstances in the country and reflects upon the trial and the reception that this important decision has had, and will receive, in the wider community.
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1. Introduction The marathon 12-year Mengistu trial reached a climax when the Ethiopian Federal High Court convicted him and his co-accused on 12 December 2006 for genocide, crimes against humanity and wilful bodily injury.1 They were sentenced on 11 January 2007 for terms ranging from life to 23 years’ rigorous imprisonment. Mengistu Hailemariam was the leader of Ethiopia from 1974 to 1991. The trial of all those implicated in some or all of the crimes allegedly committed during Mengistu’s era, however, was not conducted as a single case or in a single venue.2 Rather, there were several trials going on at different locations throughout the country both at the federal high court divisions and the supreme courts of the regional states of the Ethiopian Federation. The decision to disperse the trials was made both for the sake of convenience and in order to try some of the accused at locations where the crimes had been committed. The regional supreme courts are handling these cases by virtue of a delegated power which, otherwise, falls under the jurisdiction of the Federal High Court.3 Even at the Federal High Court there are two divisions that were assigned these cases. The high profile case that included the former president Mengistu Hailemariam and his top collaborators was tried before the First Division of the Federal High Court (‘Court’). The Special Prosecutor’s Office (SPO) that was given the mandate to prosecute those suspected of serious crimes committed during Mengistu’s reign was established in 1992 by the Transitional Government of Ethiopia (TGE). Its first indictment was filed in 1994, and the suspects have been in custody since 1991. The Special Prosecutor is reported to have indicted 5198 suspects on charges of killing 8752 persons, causing the disappearance of 2611 people, and torturing 1837 others.4 Since 1994, Ethiopian courts have convicted 1018 people for participating in the Red Terror; 6426 still await trial and more than 3000 of them, like Mengistu, live in exile.5 The strategy for charging has been to divide the accused into three different categories: policy and decision makers; officials who passed on orders or reached decisions on their own; and those directly responsible for committing the alleged crimes.



1 Special Prosecutor v. Col. Mengistu Hailamariam et al., File No. 1/87, Ethiopian Federal High Court. The first charge was filed on 13 December 1994, and most of the accused were put in custody in May 1990 when the military regime collapsed. The total number of accused convicted under this file is 55. 2 There are cases with 200 accused joined together in a single file, with over 225 counts and up to 1471 witnesses. Representative files include Special Prosecutor v. Kassayie Aragaw et al., File No. 923/89 and Special Prosecutor v. Debela Dinsa et al., File No. 912/89, Ethiopian Federal High Court. 3 Arts 78(2) and 80(2) of the Constitution of the Federal Democratic Republic of Ethiopia. 4 See Human Rights Watch Report, 1997, available at http://www.hrw.org/reports/1997/ethiopia/ Ethio97d-03.htm (visited 2 March 2007). 5 ‘Former Ethiopian Dictator Convicted of Genocide’, International Herald Tribune, 12 December 2006, available at http://www.iht.com/articles/ap/2006/12/12/africa/ AF_GEN_Ethiopia_Dictators_Trial.php (visited 27 February 2007).
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The first case to be decided was that of Dr Geremew Debele in 1999.6 This, and other early judgments, however, did not arouse much interest as the cases did not concern the crimes committed by those who were at the steering wheel of the military regime. This article will focus on the Mengistu case, the first trial where an entire African regime was brought to face justice through a national process, for atrocities committed while in power. Due to space constraints, I shall limit myself to a discussion of the historical context that led to the commission of the crimes, an overview of the trial, and its outcome. I will explore in relatively greater detail the considerations that led to the Court sentencing the accused to life imprisonment instead of imposing the death penalty as had been requested by the Special Prosecutor.



2. The Historical Context The Provisional Military Administration Council of Ethiopia, also known as the Derg, was formed by junior officers of the Ethiopian Army on the eve of the 1974 Popular Revolution. Derg means Council in the Geez language. Once the monarchy had been brought down through a widespread popular uprising, the members of the Derg seized power and declared Socialism as their guiding ideology. Following their ascent to power, they began targeting individuals and groups likely to pose a threat to military rule. The first victims of the Derg were figures who represented the face of the ruling class of the semi-feudal monarchy. Among them were the emperor, members of the royal family, ministers, senior officers of the army, landed aristocrats and the clergy including the then Patriarch of the Ethiopian Orthodox Church, Abuna Tewophilos. In a single incident, 60 such prominent individuals were summarily executed on 23 November 1974.7 This bloodbath represented the beginning of what was to characterize the political history of the country for the decade that followed. As for Emperor Haile Selassie I, while he was not executed along with the 60 victims, he was rumoured to have been killed on 27 August 1975 at the age of 83 by Mengistu Hailamariam personally, and buried beneath the toilet of his office. Official accounts by contrast attribute the Emperor’s death to respiratory failure caused by complications after an operation for prostate cancer. Once the Derg effectively eliminated the ‘aristocrats’, ‘the land owners’ and all threats from the royalists, it turned its attentions to the ‘anti-revolutionaries’ and ‘anti-unity’ elements that it considered were sabotaging the ‘revolution’. 6 Special Prosecutor v. Dr. Geremew Debele, File No. 952/89, Ethiopian Federal High Court. The defendant was a former Minister of Agriculture and received an 8-year sentence on charges relating to abusing employees of the central slaughterhouse and by the time of the conviction he had already served his sentence. 7 A list of the names of these 60 persons can be found at http://www.ethiopians.com/qey_shibir. htm (visited 27 February 2007).
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Political parties proliferated. But none of them advocated what is generally referred to as ‘liberal democracy’ or any of its variants. The political struggle in Ethiopia was about whose party purportedly best represented the teaching of Marx, Lenin, Mao, and other revolutionary and leftist ideologies of the time. All sides wanted to win and impose their form of socialism on the populace. Students and the elites were heavily involved in this effort. The Derg and the myriad parties soon found themselves in violent confrontation amongst each other. The Derg have claimed that the Ethiopian Peoples Revolutionary Party (EPRP), with the backing of most of the students and the elite, started the ‘White Terror’. Between 1977 and the late 1980s, some 1.5 million Ethiopians are estimated to have died, disappeared or been injured. This figure includes the period of the Red Terror, which raged between 1977 and 1978, and the effects of famine, starvation, forced relocations, and collectivization programmes. The deaths caused through executions and the misguided policy of imposing so-called socialism has been ranked by some as the seventh worst genocide in the 20th century.8 Some of the gruesome stories of this period were later uncovered during the trials through witness testimonies and upon the exhumation of several mass graves. In 1991, shortly before his regime was toppled by a coalition of rebels, Mengistu fled to Zimbabwe. The following year, the transitional government led by the Ethiopian Peoples Revolutionary Democratic Front (EPRDF) decided to bring Mengistu and his accomplices to trial for crimes committed during his reign. The Special Prosecutor’s Office (SPO) was established in August 1992, and in October 1994 it filed its first charges with the High Court. At least publicly, no other forms of transitional justice models were discussed or debated.



3. The Trial A. General As mentioned earlier, the trial of Mengistu Hailemariam and his co-accused is only one of the numerous trials pending for crimes committed during his regime. This article focuses on the Mengistu trial, and peripherally considers related trials. The significance of focusing on this trial lies in the leadership roles of the accused, since these were individuals who carried primary responsibility for making and implementing policy decisions. As noted already, the trial has taken 12 years and some of the accused has been in custody for 15 years. This undoubtedly ranks as one of the world’s longest genocide trials.9 8 See http://www.scaruffi.com/politics/dictat.html (visited 27 February 2007). For a general account see, B. Tola, To Kill a Generation: The Red Terror in Ethiopia (Washington: Free Ethiopia Press, 1989); see also D.W. Giorgis, Red Tears: War, Famine, and Revolution in Ethiopia (Trenton, NJ: np. 1989).
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Mengistu and his co-accused were charged with 211 counts of genocide and crimes against humanity. The Federal High Court First Criminal Division heard over 720 witness testimonies in total, and 25 of the 55 accused found guilty, including Mengistu, were tried in absentia. Mengistu is currently in Zimbabwe where he was given political asylum. Zimbabwe has turned down several Ethiopian requests for extradition, arguing that there was no extradition agreement between the two countries.10 Among the other absentees, three of the accused took refuge at the Italian Embassy in Addis Ababa. These included the former interim president, Lt. General Tesfaye Gebrekidan, who took over the presidency when Mengistu left for Zimbabwe. He died inside the Embassy compound, allegedly as a result of a brawl with the former Foreign Minister, Captain Berhanu Bayeh, who also took refuge at the Embassy. The third person at the Embassy was Captain Addis Tedla, formerly Deputy Prime Minister and Chief of Staff of the Armed Forces. For the last 15 years, Italy has refused to surrender these two individuals on the grounds that they could not be surrendered to face the death penalty. Other accused tried in absentia currently reside in different countries notably in the United States and in neighbouring Kenya. Fourteen of the accused have died during the long trial process. The Court has convicted all but one of the accused as of 12 December 2006. Among the top leaders who have been convicted following trial are Lt. Col. Fisseha Desta (former Vice President), Major Fikresealssie Wogderes (former Prime Minister), Major Legesse Asfaw (who had allegedly ordered the bombing of civilians in a market place in the town of Hawzen in Tigray Province) and Major Melaku Teferra (the notorious former administrator of the Gondar Province, who was one of the most feared and brutal of all the leaders of the Red Terror). The charges filed against Mengistu and his co-accused concentrated on genocide in violation of Article 281 of the 1957 Ethiopian Penal Code, or alternatively on aggravated homicide in violation of Article 522 of the Penal Code. The filing of alternative charges is permitted by Article 113 of the 1961 Ethiopian Criminal Procedure Code.11 According to Article 28 of the Ethiopian Constitution, the criminal responsibility of persons who commit 9 On this it suffices to refer to annual reports of international human rights institutions such as Amnesty International, Human Rights Watch, as well as US State Department Reports. For example, Human Rights Watch Report, ‘Ethiopia: Reckoning Under the Law’, Vol. 6, No. 1 (December 1994), available at http://www.hrw.org/reports/pdfs/e/ethiopia/ethiopia94d.pdf (visited 1 March 2007); see also Human Rights Watch Report 1997, supra note 4 and Amnesty International Report on Ethiopia, 1997, available at http://www.amnesty.org/ailib/aireport/ar97/ AFR25.htm (visited 2 March 2007). 10 It appears that this hospitality is a favour in return for Mengistu’s contribution to Zimbabwe’s independence struggle. 11 Art. 113 ç Where it is doubtful what offence has been committed 1. If a single act or series of acts is of such a nature that it is doubtful which of several offences the facts which can be proved will constitute, the accused may be charged with having committed the offence which appears the more probable to have been committed and he may be charged in the alternative with having committed all other offences which the facts which can be proved might constitute.
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crimes against humanity, as defined by international agreements ratified by Ethiopia and by other laws of Ethiopia, such as genocide, summary executions, forcible disappearances or torture, are not affected by the statute of limitations. Such offences may not be commuted by amnesty or pardon of the legislature or any other state organ. However, in the case of persons convicted of any of these crimes and sentenced to death, the Head of State may commute the punishment to life imprisonment.



B. Genocide under Ethiopian Legislation The unique nature of the crime of genocide in the context of what has happened in Ethiopia is in itself a matter deserving closer attention. First, Article 281 of the 1957 Ethiopian Penal Code12 treats genocide as a crime against humanity. Secondly, acts designed to eliminate ‘political groups’ and ‘population transfer or dispersion’ are defined as amounting to genocide. This goes beyond what is provided for in the Genocide Convention. At the preliminary stage of the proceedings, the accused raised this inconsistency. The Court ruled that Ethiopia could go beyond the minimum standards laid down in the Genocide Convention, finding that: Article 281 of the Ethiopian Penal Code, which was enacted to give wider human rights protection, should not be viewed as if it is in contradiction with the Genocide Convention. As long as Ethiopia does not enact a law that minimizes the protection of rights afforded by the Convention, the mere fact that Ethiopia is a party to the convention does not prohibit the government from enacting a law, which provides a wider range of protection than the Convention. Usually international instruments provide only minimum standards and it is the duty of the Ethiopian Government to enact laws that assist their implementation.13



In line with this, the majority decision rendered in December 2006 did not reconsider the issue of compatibility with the Genocide Convention. However, 12 Art. 281 of the 1957 Ethiopian Penal Code (now Art. 269 of the 2004 Criminal Code of the Federal Democratic Republic of Ethiopia): Art. 281. Genocide; Crimes against Humanity Whosoever, with the intent to destroy, in whole or in part a national, ethnic, racial, religious or political group, organizes, orders or engages in, be it in times of war or in times of peace: (a) killings, bodily harm or serious injury to the physical or mental health of members of the group, in any way whatsoever; or (b) measures to prevent the propagation or continued survival of its members or their progeny; or (c) the compulsory movement or dispersion of peoples or children, or their placing under living conditions calculated to result in their death or disappearance, is punishable with rigorous punishment from five years to life, or, in cases of exceptional gravity, with death.



13 Special Prosecutor v. Col. Mengistu Hailemariam et al., Ruling on Preliminary Objections, 10 October 1996, File No. 1/87, Ethiopian Federal High Court, cited in D. Hailegebriel, ‘Prosecution of Genocide at International and National Courts: A Comparative Analysis of Approaches by ICTY/ICTR and Ethiopia/Rwanda’, a dissertation submitted in partial fulfilment of the requirements of the degree LLM (Human Rights and Democratisation in Africa), Faculty of Law, University of Makerere, 31 October 2003, at 16. Available at http://www.up.ac.za/dspace/bitstream/2263/1072/1/hailegebriel_d_1.pdf (visited 24 January 2007).
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the dissenting judge, in his opinion (discussed subsequently) relied, among other things, on this inconsistency in finding the accused guilty of homicide and not of genocide.



C. The Judgment and the Dissenting Opinion On 12 December 2006, the Court issued its judgment on the merits. The lengthy judgment (nearly 780 pages) focused on whether the Prosecutor had managed to prove the commission of the crimes beyond reasonable doubt. Fifty-five accused were convicted, by a majority vote of two to one, of genocide, homicide and bodily injury in violation of the Ethiopian Penal Code. In addition to Mengistu, the accused included the former Vice President, Prime Minister, Deputy Prime Minister, Foreign Minister, several other ministers, commissioners, military commanders, Politburo and Central Bureau members of the defunct Workers Party of Ethiopia (WPE). One defendant was acquitted. Thirty-three accused were core members of the Derg (it transformed itself in 1984 to the WPE). The remaining accused were ordinary members of the Derg and officials in urban dwellers associations (known as Kebeles). As is customary in Ethiopian courts, the judgment contains a recital of the witness testimonies, as well as documentary and other evidence submitted in support of the charge. Hence, it contains an official account of what happened. However, given that there are no official gazettes where court judgments are published in Ethiopia, it is unlikely that the public will be able to read these documents that narrate what had happened. In the course of the trial, evidence was abundant as the government had kept meticulous records of its actions against political dissidents. Forensic experts from as far away as Argentina were called upon to assist with the cause and circumstances of death of bodies exhumed from mass graves. The judgment focused on evidential analysis of whether the commission of the crimes was proved as charged by the prosecutor. The defendants argued that they were not personally involved in the commission of the crimes. Some defendants claimed that they were outside the country when the alleged crimes were committed. The other standard argument of the defendants was that they took measures in accordance with the law that was in force at the time. According to the Court, the defendants were not able to refute the testimonies and documentary evidence brought against them by the Prosecutor. It pointed out that some of the documentary materials that the accused produced were in fact incriminating. The dissenting opinion by Judge Nuru Seid found however, that the accused should have been convicted of homicide and causing wilful bodily injury, not genocide. Judge Nuru Seid came to this conclusion in light of the argument of the accused that their actions at the time were lawful and the measures taken against political groups and their members did not amount to genocide in international law.
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In an early phase of the trial, the accused raised the preliminary objection that part of Article 281 was repealed when the military took power. The Court ruled, however, that no such repeal had occurred. Nevertheless, the dissenting judge in his opinion re-examined the issue of whether the repeal had occurred as per the arguments of the accused. At the centre of this controversy was whether the proclamations that allowed the authorities to take actions against ‘antirevolutionary’and ‘anti-unity’ forces repealed that part of Article 281 that labels as genocide acts aimed at destroying in full or in part members of a political group. The two proclamations used as the basis of this argument were Proclamations 110/1976 and 129/1976. These provided government authorities at all levels with the authority to destroy and take any necessary measures against anti-revolutionary and anti-unity political groups. The judge concluded that parts of Article 281 were inconsistent with these proclamations. In order to resolve the conflict, the judge invoked Article 10 of Proclamation 1/1974 that established the Provisional Military Administration Council. According to this provision, all prior laws including the 1957 Penal Code remain in force so long as they are consistent with the laws, regulations and orders that were or are to be promulgated by the Provisional Military Administration Council. This meant that any law contradicting those proclamations was repealed. By invoking the maxim lex posterior derogat priori, the judge held that later laws had to prevail over prior laws in case of conflict. However, Judge Nuru Seid also insisted that this repeal did not affect certain fundamental international commitments that were taken into account and implicitly provided for in Article 281 of the 1957 Ethiopian Penal Code. The repeal, according to him, only affected genocide targeting political groups. The government could not have repealed laws that prohibit genocide as recognized in international law. Thus, according to the dissenting judge, the laws that could not have been repealed by the military are those which prohibited acts which were acknowledged and condemned by the civilized world after the end of the Second World War and were listed in the Charter for the prosecution of the German war criminals. These included murder and other inhumane acts, (physical) loss of freedom, torture, physical injury etc . . .. These acts were, more or less, prohibited world-wide; these prohibitions have international recognition and no legislator in any country could repeal them.14



The dissenting opinion does not justify why the laws that purportedly repealed parts of Article 281 could not have also repealed Article 522 on homicide so long as homicide was committed in order to eliminate political groups as authorized by Proclamations 110/1976 and 129/1976. Further, the repeal of Article 281 of the Penal Code is not explicit. The so-called repealing clauses of the Proclamations are worded in such a general fashion that it is difficult to justify clearly their applicability to Article 281 and similar provisions. Were the powers given to the authorities for use against the armed ‘anti-revolutionary’, ‘anti-unity’ groups or unarmed political groups? Even if those powers had been granted against armed 14 Judgment, Dissenting Opinion, Special Prosecutor v. Col. Mengistu Haialemariam et al., File No. 1/ 87, Ethiopian Federal High Court, 12 December 2006.
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groups, there would be rules of international humanitarian law to observe. Nor could it be the case that the authorities were given a blank cheque to do whatever they wished and summarily execute political opponents without fair trial. This overly positivist conception that justifies the actions taken by virtue of the laws passed by the military regime is problematic. After all, were the Nazis not within the bounds of the law when they committed the atrocities with which they were subsequently charged? The heading of Article 281 of the 1957 Ethiopian Penal Code is entitled ‘genocide and crimes against humanity’. This means that under Ethiopian law, these two classes of crimes are assimilated. Arguably, therefore, this sui generis formulation should not be tested against the definition accorded only to just one of these two classes of crimes under international law. The dissenting opinion relied on genocide as defined by the Genocide Convention but not as it was uniquely formulated in the Ethiopian Penal Code. Thus even if one does not find in the widespread and systematic murder of members of a certain political group the necessary genocidal intent, the crimes committed by the defendants could have easily been classified as a crime against humanity. For crimes against humanity in international law, the special intent (destruction of groups in whole or in part) is not a necessary element. Both the majority judgment and the dissenting opinion at trial will provoke more writings and debate, but in this short piece my aim is to take a closer look at the reasoning of the Court in relation to sentencing and analyse the arguments advanced by the majority of the Court and the dissenting judge in January 2007 in light of the Ethiopian Penal Code and the attending social and political contexts.



4. The Sentencing Judgment The accused were found guilty of 211 counts of genocide, homicide, illegal imprisonment and illegal confiscation of property. Ethiopian law requires that sentencing be handled in a separate subsequent procedure allowing both sides to present arguments on the sentence to be given. Sentencing is carried out by the same panel of judges who conducted the trial. The offence of genocide carries punishment ranging from 5 years in prison to capital punishment.15 As mentioned earlier, however, the Court did not resort to the death penalty and by a majority vote (two to one) imposed life sentences on 48 accused, 25 years’ rigorous imprisonment on two accused, while five were sentenced to 23 years’ rigorous imprisonment. Two weeks 15 Sentencing judgment, Special Prosecutor v. Col. Mengistu Hailemariam et al., File No. 1/87, Ethiopian Federal High Court, 11 January 2007. For the text of the sentencing judgment (Amharic version) see an online version of a widely circulated local newspaper at http:// www.ethiopianreporter.com/modules.php?name¼News&file¼article&sid¼11310. For the dissenting opinion on the sentencing judgment see, http://www.ethiopianreporter.com/ modules.php?name¼News&file¼article&sid¼11309 (sites visited 18 January 2007). All translations are mine and are not official.
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after they were sentenced, the Court also placed further restrictions on the civil liberties of the convicted persons ç those who were sentenced to life were barred from taking part in elections and may not be chosen for any public service and honour following their possible release on parole; those sentenced to imprisonment between 23 and 25 years were also barred from exercising the same rights for 5 years continuously after their release. Some of the accused charged along with Mengistu had already been sentenced to prison terms and death by the third division of the same court for other crimes. While the Mengistu case is about the responsibility of the leadership, the other trials addressed crimes committed by the defendants through direct participation by giving direct orders. The most notable case is that of Major Melaku Teferra who was sentenced to death by the Federal High Court’s Third Criminal Division for personally ordering the murder of 971 people and causing bodily harm to 83 others. This defendant, who was nicknamed the ‘Butcher of Gondar’, was the former chief administrator of the then Gondar Province and Revolutionary and Operation Coordination Committee Chairman between 1977 and 1984. The death sentence passed by the Third Criminal Division was upheld by the Federal Supreme Court, and this maximum penalty shall be applied regardless of the life sentence imposed on him by the Federal High Court First Criminal Division for his role in a leadership position. In addition to Melaku Teferra, four other accused were also sentenced to death by other courts for other crimes. The Special Prosecutor requested the Court to take into account various aggravating circumstances and demanded the death penalty for those most responsible and life sentence for the others.16 Having found there to be aggravating circumstances under Articles 84 and 85 of the Criminal Code, the Court invoked Article 117(1) of the Criminal Code in order to decide the appropriateness of death penalty as applicable to the case. According to this provision: Sentence of death shall be passed only in cases of grave crimes and on exceptionally dangerous criminals, in the cases specifically laid down by law as a punishment for completed crimes and in the absence of any extenuating circumstances. A sentence shall be passed only on a criminal who, at the time of commission of the crime, has attained the age of eighteen years.17 16 These aggravating circumstances, amongst others, were: 1. the accused intended, planned, instigated and assisted in the execution of the plan using the country’s resources, institutions and government power; 2. The victims were in the custody of the institutions run by the accused; 3. The commission of the crimes under such circumstances shows that the accused were willing and had the resolve to commit the crimes; 4. The accused continued to commit the criminal acts for several years and did not show any remorse at that time and at present; 5. Their sentence should be aggravated, in view of the above reasons and the number of counts of which they were found guilty. Some of these aggravating circumstances are listed under Art. 84 of the Criminal Code of the Federal Democratic Republic of Ethiopia. The sentencing judgment relies on this newly amended Penal Code, but there is no substantive difference on sentencing between the provisions of the 1957 Penal Code and the 2004 Criminal Code of the Federal Democratic Republic of Ethiopia.
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The Court stressed that the death penalty is reserved for the most serious crimes and the existence of a number of aggravating circumstances is not sufficient for the imposition of such a penalty without the Court satisfying itself about the lack of mitigating circumstances. It went on to lay down the following principles: It is noticed that this provision [Article 117(1) of the Criminal Code] contains four elements . . .. As for the fourth requirement regarding the existence or lack of extenuating circumstances we need to examine the facts in light of the arguments of the accused and the case in general. It needs to be stressed that death penalty is a last resort and at the edge of all punishments that cannot be undone, and consequently it should not be imposed unless all the prerequisites for its imposition are fulfilled. Even if all the other three requirements are fulfilled, death penalty will not be imposed unless the fourth prerequisite on lack of extenuating circumstances is fulfilled.18



Having laid out the principles as above, the Court examined whether the grounds raised by the accused could be taken as mitigating grounds according to the Ethiopian Criminal Code.19 In doing so, the Court invoked its statutory discretion to accept grounds that are not explicitly provided for under the Criminal Code as extenuating circumstances.20 In this regard, the facts accepted by the Court as relevant included the following: the accused were under the apprehension that they would lose power to the opposition as a result of the chaos that followed the overthrow of the monarchy; the accused at the time had a low educational level; the revolutionaries and those allied with the military were being targeted and assassinated by the opposition; one of the opposition parties, the EPRP, was engaged in an armed struggle; the country was invaded by Somalia during the time when the crimes were committed and this had caused further internal and external instability.21 The Court also noted that these factors did not fit 17 Sentencing judgment, supra note 15. 18 Sentencing judgment, supra note 15. Emphasis added. 19 The following were raised by the accused as mitigating grounds: 1. There was an ongoing power struggle and rivalry between the military and the opposition at the time of the commission of the crimes and this needs to be taken into account in determining the penalty; 2. The accused do not have prior criminal records and have made contributions to their country during the commission of the crime; 3. The accused are now old and have been in custody for many years (15 years) and as a result their families are dispersed and suffering from several ailments; 4. The accused have shown remorse for the harm caused by the crime and to this end have requested the government to facilitate forums to enable them to apologize in public to the victims and the people; 5. Some of the accused had a low education level and had no legal knowledge when they committed the crimes; 6. The punishment should be proportional to the crimes committed by each individual. The purpose of punishment is to reform, and the accused want to be given the opportunity to go back to, and serve society and make up for what they caused.



20 Art. 86 of the 2004 Ethiopian Criminal Code; see infra note 26. 21 In particular the Court noted: ‘Therefore, the situation that prevailed at the time had contributed to the commission of the crimes for which the accused are found guilty. In addition and in view of the fact that the accused had a low education level, it is not difficult to see that they
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squarely into the requirements under Article 82(1) of the Ethiopian Criminal Code, though they bear a semblance to the extenuating circumstances listed there.22 Nevertheless, the Court took these factors into account and assimilated them into the list of extenuating circumstances. The Court reasoned: On the other hand, courts have an authority to take into account extenuating circumstances other than those listed by the legislator. The factors we have examined so far had an influence on the conduct and actions of the accused at the time of the commission of the crime and, although these factors are not capable of reversing the guilt of the accused, they could, nonetheless, be taken into account as excuses in sentencing.23



The Court also took into account the health of the accused, the suffering of their families, the old age of the accused (60^80 years old) and the long service they had rendered to their country. Further: Especially in view of the length of time that has passed since the commission of the crime and the number of years they were kept in custody during this trial, imposing the maximum penalty will go beyond the pertinent goals of punishment and would amount to revenge. Thus their sentence should be limited to the extent to which such sentence promotes the accomplishment of the known goals of punishment. Therefore . . . the sentence of the accused needs to be mitigated. . . .The law’s purpose and goal is to warn citizens not to commit crimes and should they commit [such crimes], it is to punish and deter them from committing other crimes or to make others take a lesson from their punishment or to reform the criminals and consequently ensure the security of the society.24 lacked the knowledge of public and civil administration. This situation seen cumulatively with their military past had influenced them in taking a heavy handed approach in quelling the violence, and overcoming the obstacles and the threats they faced. This had made them believe that the actions they took were appropriate under the circumstances.’ (Sentencing judgment, supra note 15). 22 Art. 82 ç General Extenuating Circumstances 1. The Court shall reduce the penalty within the limits allowed by law (Art. 179) in the following cases:



(a) when the criminal who previously of good character acted without thought or by reason of lack of intelligence, ignorance or simplicity of mind; (b) when the criminal was prompted by an honourable and disinterested motive or by a high religious, moral or civil conviction; (c) when he acted in a state of great material or moral distress or under the apprehension of a grave threat or a justified fear, or under the influence of a person to whom he owes obedience or upon whom he depends; (d) when he was led into grave temptation by the conduct of the victim or was carried away by wrath, pain or revolt caused by a serious provocation or an unjust insult or was at the time of the act in a justifiable state of violent emotion or mental distress; (e) when he manifested a sincere repentance for his acts after the crime, in particular by affording succour to his victim, recognizing his fault or delivering himself up to the authorities, or by repairing, as far as possible, the injury caused by his crime, or when he on being charged, admits every ingredient of the crime stated on the criminal charge. Art. 179 ç Ordinary mitigation In all cases where the law provides that the Court mitigate the penalty under this Article, it shall, if it deems the mitigation justified, pronounce: (a) instead of capital punishment, rigorous imprisonment from twenty years to life; (b) instead of rigorous imprisonment for life, rigorous imprisonment from ten to twenty years; 23 Sentencing judgment, supra note 15.
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Article 86 of the Criminal Code, on which the Court relied, merely authorizes a court to take into account circumstances during the commission of the crime and the individual circumstances for sentencing purposes.25 But it also obliges the Court to explicitly provide its reasons for doing so, which the Court did in this case. The reasoning shows a court trying to justify why it did not impose the death penalty even under such serious circumstances. The Court also looked favourably on the request of the accused to apologize to the victims and society at large. Even though this request only surfaced after the conviction, it indicated to the Court an acceptance of guilt, and that the convicted individuals were no longer a threat to the society and were willing to be reformed and bring about social reconciliation. Consequently, the Court imposed life sentences on those most responsible for the crimes including Mengistu Hailemariam. However, since other courts had already imposed the death penalty on some of the accused on other charges, those other penalties must be carried out unless the death sentences delivered by the other courts are commuted to life sentence by the Head of State. The Court had to take judicial notice of the sentence given by other divisions of the court in order to avoid confusion as to the proper sentence to be implemented. On appeal, on 3 January 2007, the Federal Supreme Court upheld the death penalty imposed by the Third Criminal Division of the High Court in the case of Major Melaku Teferra referred to earlier. This inconsistency between the different courts is unsatisfactory. As victim groups have already pointed out, it does not make sense for low level officials to face the death penalty while the major actors are only sentenced to life terms. Of course, this perceived inconsistency between sentences by different courts may be corrected by the Federal Supreme Court upon appeal, but it is rare for this to happen, particularly in such a case where the appeal court would be justifying the death penalty as opposed to the Federal High Court’s life sentence.



5. The Dissenting Opinion on Sentencing The sentence was not the result of a unanimous vote. The presiding judge, Medhin Kiros, dissented on the grounds that the extenuating circumstances taken into account by the majority were not supported by the Criminal Code and the penalty should have been aggravated rather than mitigated. The aggravating factors included the commission of numerous concurrent crimes and the fact that the crimes were committed against prisoners and victims who 24 Sentencing judgment, supra note 15. 25 Art. 86 ç Other General Extenuating and Aggravating Circumstances The Court shall give reasons for applying general extenuating (Art. 179) or aggravating (Art. 182) circumstances not expressly provided for in this code and shall state clearly its reasons for such application.
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were then in the custody of the accused.26 The dissenting judge also doubted the validity of the extenuating circumstances raised by the accused.27 Furthermore, Judge Kiros also ruled out the applicability of the extenuating circumstances to the accused who were being tried in absentia. Clearly not all the mitigating grounds raised apply to the accused tried in absentia, specifically the length of time spent in detention; behaviour while in custody; and the offer to apologize to the victims and the public in general. These objections appear to be valid, but under Article 117(1) of the 2004 Ethiopian Criminal Code on which the Court relied for sentencing, a single extenuating circumstance is sufficient to make the death penalty inapplicable. The dissenting opinion did not address the sentence in light of the broader goals of punishment and whether these goals are better served by imposing the death penalty. Finally, Judge Kiros pointed out the inconsistencies in a situation where Mengistu and his collaborators were spared the death penalty while subordinates and other low level officials were sentenced to death (by other divisions of the same court and regional courts).28



6. Final Remarks Whatever the Federal Supreme Court rules on appeal, the sentencing of Mengistu Hailemariam by the Federal High Court represents a milestone in holding an African leader accountable following trial before a national court. One weakness of the process was the fact that some of the most important accused were tried and sentenced in absentia. The request by the government for the extradition of the major accused, including Mengistu, fell on deaf ears. The two officials who are still taking refuge at the Italian Embassy in Addis Ababa may now have to be surrendered since the death penalty has not been imposed.29 26 The dissenting judge relied on Arts 84 and 184(1) of the Criminal Code. Art. 84 lists grounds based on which a sentence may be aggravated. Art. 184(1) regulates how a sentence is to be aggravated in cases where concurrent crimes were committed. 27 He contended, among others, that the crimes were committed over a long period of time and were not a result of a sudden confrontation with the victims; the showing of good behaviour by the accused while in custody is relevant for parole consideration and not for penalty mitigation; their request to apologize came only after they were told that they had a case to answer and was not early enough; the age of the accused was relevant only to determine the maturity of a defendant at the time of the commission of the crime and not relevant to penalty mitigation. 28 For those sentenced to life, there is a possibility of being released on parole. Thus, those who have served two thirds of their sentence or 20 years (whichever is longer) in case of life imprisonment may be released on probation if their conduct while in prison has been satisfactory (Art. 202 of the Criminal Code of the Federal Democratic Republic of Ethiopia). Accordingly, since 30 of the 55 convicted have been in prison for the last 15 years they could be released in between 2 and 5 years’ time. 29 Italy has refused to hand them over for the last 15 years because of the death penalty issue. At the moment, there cannot be any reason for such refusal unless the Federal Supreme Court reverses the sentence imposed by the Federal High Court. Some of those who took refuge have already died at the premises of the embassy.
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Many reasons may be given for the Court’s choice of life sentence. One could be to remove the death penalty from the table as a reason for not extraditing Mengistu and others sought for their involvement in serious crimes. Another reason lies, perhaps, in the number of years the trial has taken to run. Furthermore, though Ethiopia retains the death penalty, in practice the courts are gradually restraining themselves from imposing it.30 The trial, besides being overly lengthy, was characterized by several logistical problems. The degree to which the defendants were afforded appropriate legal counsel has been a matter of great concern to everyone including the judges. For instance, Debebe Hailegabriel, one of the judges in the trial, expressed misgivings about the right to defence in his LLM thesis submitted after resigning from the Court.31 Such weighty criticisms, as well as the several annual human rights reports that criticized the process, may have influenced the decision of the First Division of the Federal High Court to refrain from imposing the death penalty. The Court thus set a precedent that other courts could take into account. How has the decision been received by Ethiopians? Victims groups are visibly unhappy with the sentence.32 They would have preferred the death penalty. That view, however, may not be representative of everybody affected by the regime. The Mengistu case represents a classic case of delayed justice. The 30 There has been one notable case of a defendant returned to Ethiopia following deportation from the United States. This resulted from a claim brought against him by victims in a US court under the Alien Tort Claims Act. As he was found to have been implicated in torture, he was stripped of his US citizenship and deported to Ethiopia: Negwo v. Abebe-Jira, United States Court of Appeal for the Eleventh Circuit, Case No. 93-9133. His deportation was made possible by virtue of the Anti-Atrocity Alien’s Deportation Act of 2001. 31 He stated the following: ‘The writer, as a judge of the Federal High Court of Ethiopia and trying the majority of these cases, witnesses that it is hardly possible to say that the indigent accused charged with genocide crime, except the top officials of course, are provided with proper legal assistance. The defence counsel office both in terms of quality and quantity is not in a position to carry out this sombre responsibility. As stated above, one defence counsel is assigned for a large number of accused and this results in him (sic) not knowing that some accused are assigned to him. To put it differently, let alone to understand each case and prepare for the proceeding, the counsel may not even know properly the accused themselves. There is no possibility for the counsel to conduct defence investigation and collect relevant evidence to the case. The counsel comes to know defence witnesses only on the date of their hearing, equally with the court and the prosecutor. As a result, the counsel does not know what the defence witness is going to testify. There are instances whereby the defence witness turns out to be prosecution witness and testify against the accused. The inefficiency of the defence counsel is expressed even to the extent of failing to know how to conduct cross-examination. It is common to see questions raised that support the case of the prosecution rather than in the defence of the accused. As a result, the accused have on several occasions sought permission of the court to conduct the examination by themselves and have even by (sic) withdrawn their counsel.’ (Hailegabriel, supra note 13, at 26^27). 32 They regard the imposition of life sentence as a lenient punishment. For instance, one of the victims, whose father was one of the aristocrats summarily executed after the revolution, finds it ironic that the same people who killed elderly people including the 83-year old emperor, are invoking old age as an extenuating circumstance. For an interview in Amharic with the victim families and representatives of the victims group see, http://www.ethiopianreporter. com/modules.php?name¼News&file¼article&sid¼11328; see also http://www.ethiopianrepor ter.com/modules.php?name¼News&file¼article&sid¼11327 (sites visited 18 January 2007).
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atrocities that were committed during his regime are no longer fresh in the psyche of the population (although very few of those directly affected will ever overcome them).33 Even worse, some characterize the trial by the present regime as an instance of ‘a pot calling the kettle black’.34 Because of the events of the last 15 years, there is little enthusiasm among the citizens for rallying behind the trial and its outcome. It is asserted that the present regime lacked the moral authority to conduct the trial. It has been 15 years since the coalition of parties dominated by the Tigrean Peoples Liberation Front (TPLF) came to power. It has a dismal record on human rights, democratization and economic development, and the public sees this regime as lacking legitimacy to hold others accountable.35 Some of the efforts of the incumbent government are overshadowed by occasional major lapses in the political and judicial system. These include the mass arrest of political opponents and tampering with judicial independence. There is no doubt that heinous crimes were committed, but it is unfortunate that the perceived illegitimacy of the incumbent regime is threatening to cancel the meagre achievements of the courts. Another problem with the trial, as in most other major post-conflict prosecution, is its sole focus on those who were at the helm of the government. Many more took part in the atrocities and will not be held accountable. The crimes were committed within the context of a revolution and the political parties that were targeted were allegedly themselves assassinating top military officers at a time when the country was also fighting against external invaders and ‘secessionist’ movements. The Derg claimed that the assassination of government officials and military officers was started by the paramilitary wing of the EPRP, to which it had to react with force. In any event, these assassinations that allegedly triggered a brutal retaliation by the Derg, have not been and will not be investigated by the Special Prosecutor. The even-handedness of the process was also challenged by the accused in their common defence: they argued at trial that the Chief Special Prosecutor was a member of one of the parties to the conflict (the EPRP), and was therefore biased. Furthermore, in the context of the political transition after the fall of Mengistu’s regime, the fledgling opposition parties have long argued, and continue to argue, in favour of a need for broader reconciliation between various political groups for any meaningful peace in the country. The incumbent government is, however, adamantly opposed to the idea since it views such demands as a pretext for resurrecting the Derg regime. 33 For instance see, ‘Red Terror’ Hard to Forgive, BBC Africa Live, 31 July 2003, available at http:// news.bbc.co.uk/2/hi/africa/3112875.stm (visited 27 February 2007). 34 O. Gruduah, ‘Zenawi’s Moral Authority to Try Mengistu Questioned’, The Daily Nation, 20 January 2007, also available at http://www.mahder.com/News/article/sid¼559.html (visited 27 February 2007). 35 For such views see, ‘No Justice for Red Terror’, 23 February 2004, by Mesfin Woldemariam, a notable dissident, academic and formerly Chair of the Ethiopian Human Rights Council (EHRCO) and presently in prison in connection to the post: ‘May 2005 Ethiopian Election Arrests’, available at http://www.news24.com/News24/Africa/News/0,,2-11-1447_1488204,00. html (visited 27 February 2007).
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