









	
 Home

	 Add Document
	 Sign In
	 Create An Account














[image: PDFKUL.COM]






































	
 Viewer

	
 Transcript













November 24, 2015



1



IN THE COURT OF O.P. SAINI, SPL JUDGE, CBI (04) (2G Spectrum Cases), New Delhi CC No. 1 & 1A / 2011 CBI



v.



A. Raja and Ors.



ARGUMENTS ON BEHALF OF THE PROSECUTION (Dual Technology)



Summary of issue 1. The issue in Tata Teleservices Pvt. Ltd. and Tata Teleservices Mumbai Pvt. Ltd. (TTSL and TTML) is the inter se priority to be accorded to a dual technology applicants, TTSL and TTML, (Tata group companies which were also existing CDMA license holders), and a fresh applicant, STPL. In brief, it is the case of the Prosecution that STPL was favoured over TTSL and TTML. Evolution of policy re: dual technology 2. In 1999, the New Telecom Policy (“NTP 99”) was introduced to replace the National Telecom Policy of 1994 and create an enabling framework for development of the telecommunications industry (Clause 1.3). (i) The objectives of the new policy were, inter alia, to transform the telecommunications sector to a greater



competitive



environment in both rural and urban areas, providing equal opportunities and level playing field for all players and also achieve efficiency and transparency in spectrum management (Clause 2). (ii) The NTP 99 governed all telecom services including Cellular Mobile Service Providers and Fixed Service Providers.



There



was no UASL category at this point in time. Further, it envisaged increased competition in the telecom sector through the opening up of the basic telephone service, and no restriction on the number of service providers was prescribed. (Clause 3) (iii)



Further it was proposed that spectrum utilization would be
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periodically reviewed keeping in view the “market, competition and other interest of public” (Clause 3.1.1 and 3.1.2). See: a.



Clause 1.3, New Telecom Policy, 1999, Ex PW 11/DA, D586, (int. p.9 at 11 onwards), p. 59620 at 59622.



b.



Clause 3.1, New Telecom Policy, 1999, Ex PW 11/DA, D586, (int. p.9 at 11 onwards), p. 59620 at 59623 onwards.



3. On November 11, 2003, by an Addendum to the NTP, 99, the DOT introduced the Unified Access Service License (“UASL”) category for telecom licenses for – (i) new licensees; and (ii) existing licensees who were providing basic and cellular licenses. See: Addendum to NTP, 99, Ex PW 11/DD, D- 586, p. 59634 4. On October 27, 2003, the TRAI issued its recommendations on the Unified Licensing regime. This noted that: (i) The TRAI recognized that the old system of categorized licenses was inadequate and that convergence of markets required realignment of the industry (para 2.5); (ii) There was a need for eliminating service based licensing and doing away with categorized licensing; (para 5) (iii) Given the technological developments and pursuant to a consultative process with stakeholders, TRAI recommended that Unified Licensing regime be implemented for all services. Accordingly, it was recommended that existing operators would have the option to continue under the present regime or migrate to the new UASL regime (para 7); (iv) TRAI recommended the license fee (relevant for the entry fee issue) and also that existing BSO/basic service operators would be allocated additional spectrum on a first come first serve basis (paras 7.27; 7.29; 7.31) (v) The TRAI clarified that the telecom services to be provided through the unified regime would be technology neutral. (para 7.35) See:
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a. TRAI recommendations on Unified Licensing regime dated October 27, 2003, Ex PW 36/DC, D-595, p. 63615 at 63616 and para 2.5 p. 63621; para 5.2 – p. 63626; paras 7 (p. 63634 onwards), 7.1, 7.4, 7.6, 7.7; 7.27 (63645), 7.29, 7.31; 7.35 (pink highlight) b. Summary of recommendations (same document); p. 63648 (entire summary to be read)



5. On the same day in a press release dt. October 27, 2003, TRAI restated its recommendations in a summary form. Pertinently, it stated that the Unified Licensing regime would be a two step process with the first stage involving basic and cellular services in the first phase and then- an unified license authorization regime would follow. It also stated that service providers would be free to offer basic and cellular mobile service “using any technology”. See: Press release along with TRAI recommendations on Unified Licensing regime dated October 27, 2003, D-595, p. 63663 at 63663-5 [>>Note- Though the thrust is on technology neutrality as of the date of such recommendations, there is no procedure evolved for the migration from CMTS to GMS/vice versa.] Applications by 3 companies- Reliance, HFCL & Shyam Telelink in 2006



6. In 2006, three applications for dual technology were made to the DOT. These were received from- HFCL Infotel Ltd. (dated July 11, 2006 for Punjab circle), Shyam Telelink (dated August 7, 2006 for Rajasthan circle) and Reliance Communications Ltd. (February and September 2006 for 20 circles). Reliance Communications Ltd. 7. In February, 2006, Reliance Communications Ltd. already held CDMA licenses and applied for GSM license in 6 circles. See: a. Letter from Reliance to DOT for GSM spectrum for Delhi circle in February, 2006, Ex Pw 57/C, D-72, p. 25349 b. Letter from Reliance to DOT for GSM spectrum for various circles, Ex PW 36/DK-7 (colly), D-72, p. 25351 (Chennai); p. 25353 (Mumbai); p. 25355 (UP East); p. 25357 (J&K); p. 25358 (UP (West))
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8. On June 14, 2006, the DOT responded to Reliance’s application stating that the same were under examination. See: DOT response dated June 14, 2006, to Reliance, Ex PW 57/DN-2, D-72, p. 25360



9. In September, 2006, Reliance Communications Ltd. which already held CDMA licenses and again applied for GSM license in 3 other circles. See: a. Application for GSM in Mumbai by Reliance, Ex PW 57/DN-3, D-72, p. 25368 b. Letter to DOT from Reliance for GSM spectrum for North East and Assam circles, Ex PW 36/DK-7 (colly), D-72, p. 25403 HFCL 10. In July 2006, HFCL applied for GSM spectrum in the Punjab Telecom circle.



See: Application of HFCL for GSM spectrum in July 2006, Ex PW 39/DB, D-72, p. 25362 11. In August 2006, the DOT responded to HFCL’s application stating that the same was under examination. See: DOT response dated August, 2006, to HFCL, PW 36/DK-7 (colly), D72, p. 25365 Shyam Telelink 12. In August 2006, Shyam Telelink applied for GSM spectrum in the Rajasthan Telecom circle. See: Application of Shyam Telelink for GSM spectrum in August 2006, Ex PW 35/DG, D-72, p. 25363



13. In August 2006, the DOT responded to Shyam Telelink’s application stating that the same was under examination. See: DOT response dated August, 2006, to Shyam Telelink, PW 36/DK-7 (colly), D-72, p. 25366



DOT’s examination of dual technology applications
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14. In March 2006, the DOT noted the applications received from Reliance. In a note put up by Ram Jee Singh Kushvaha (PW 57), the various issues/concerns arising from applications being made by CDMA operators for additional spectrum and the possibility of vice versa applications, such as unavailability of spectrum; requirement to coordinate with defence; etc. were highlighted. This note was thereafter marked to Wireless Advisor Sh. P. K. Garg, and to DDG (BS) Sh. P. K. Mittal. See: Note 1/N of DOT re: dual technology applications, Ex PW 57/D-3, D72, p. 25283 (PK Mittal’s note addresses the MTNL and BSNL’s usage)



15. The note was then marked back to Ram Jee Singh Kushvaha in which he again recorded his observations and specifically noted that “criteria for mixed use of technologies by an UASL licensee has not yet been formulated”. The DOT also noted that: (i) unless additional spectrum was coordinated with the defence no additional spectrum was available in the GSM spectrum; (ii) the vice-versa was not possible since no CDMA spectrum was available for GSM operators; (iii) subscriber base for GSM and CDMA was different and Reliance had applied on the basis of subscriber base prescribed for CDMA; (iv) the calculation of spectrum charges would be affected. Therefore, the note was put up for formulating the criteria for awarding GSM spectrum to the CDMA operators. See: a. DOT note of R.J. Kushvaha, March 30, 2006, Ex PW 57/DH, D- 72, p. 25285 b.



Deposition of R.J. Kushvaha, PW 57, 16.07.2012, p. 8



16. Thereafter,



Dinesh



Jha,



Assistant



Wireless



Advisor,



noted



the



application by Reliance and thereafter proposed that legal opinion may be sought on the issues mentioned in this note to the effect that whether a service provider having CDMA based network could get additional GSM spectrum (vice versa). See:
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a. Note by Dinesh Jha for noting Reliance’s application, Ex Pw 57/DN4, D- 72, p. 25288 b. Note by Dinesh Jha for reference to Legal Advisor (T), Ex Pw 57/DN5, D- 72, p. 25289 c. Depostion of PW 57, R.J. Kushvaha, 25.07.2012, p. 13 (word file 111).



17. The LA (T), in response, stated that the relevant clause dealing with additional spectrum did not restrict or provide for a particular technology and it would be DOT’s discretion to consider and take a decision in this regard. See: Note of the Legal Advisor dated 21.12.2006, Ex PW 57/DN-6, D- 7, p. 25290



18. It is thus clear from this note and the issues contemplated therein by the DOT, that no procedure was actually formulated for considering applications from existing operators in alternate technology in 2006. Therefore, no company could apply for this without such a specific procedure being laid down and DOT should not have accepted such application without formulation of a procedure for this purpose. This was only contemplated by the DOT in 2007 after a reference to TRAI. 2007 – Reference to TRAI by DOT 19. In April, 2007, (when Dayanidhi Maran was the MOCIT), DOT decided that clarity should be achieved on certain issues and were to be referred to TRAI for various issues. Accordingly, a letter seeking reference to TRAI was also approved. [does not specify dual technology here] See: a. Note dated April 5, 2007, by Sukhbir Singh and approved by MOCIT (Maran), Ex PW 36/A-4, D- 5, Note 1/N, p. 1557 b. Note dated April 11, 2007, from Sukhbir Singh, re: reference to TRAI, Ex PW 36/A-3 (colly), D- 5, p. 1558



20. In the reference to TRAI, DOT specifically listed the issue of permitting “service providers to offer services using combination of technologies (CDMA, GSM, etc.) under the same license”.
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See: a. Draft letter for reference to TRAI by DOT in April 2007, Ex PW 36/DH7, Note 1/C, D- 5, p. 2047 b. Final letter dated April 13, 2007, Note 2/C, Ex PW 11/A, D-5, p. 2045



TRAI Recommendations of August 28, 2007 21. On August 28, 2007, TRAI in response to the abovementioned DOT reference submitted its recommendations on the issues including on “access of services using combination of technologies under the same license”/dual technology. The TRAI mainly recommended that: (i) dual technology/ cross over to alternative technology be permitted subject to payment of the same fee paid by an existing operator



of



such



alternative



technology,



in



the



interest



of



eligible



for



competitive concerns (para 4.27); and (ii)



that



when



an



existing



licensee



becomes



additional spectrum in a new technology such licensee would be treated like any other existing licensee in the queue and inter se priority would be decided by the DOT (para 4.34). See: a. TRAI recommendations of August 28, 2007, Ex PW 2/DD, D-596, p. 63668 – 63669 (preface); p. 63770 (chapter IV on dual technology – para 4.2, 4.6, 4.12, 4.24, 4.27, 4.34 (p. 63785)) b. Summary of recommendation in Chapter VI (same document) - para 6.21, 6.23 (p. 63807)



Review of TRAI recommendations by internal committee of DOT



22. Thereafter, on September 12, 2007, the TRAI recommendations were split into two groups of (i) group 1- chapters 2 (entry limit in access service provision) and chapter 4 (access services using combination of services using same licenses); and (ii) group 2- chapters 3 (intra-circle merger) and chapter 5 (roll out obligations). These were then put up to two internally constituted committees by the DoT for the purpose of obtaining comments from various concerned officials, so that a consensus may be attained within the department and a course of
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action be agreed upon, prior to putting up the internally agreed upon course of action for approval to the Telecom Commission. [>>Only the report of the internal committee on chapters 2 & 4 is relevant in the context of Dual Technology]. See: a.



Note dated 12.09.2007 by Mr. R. K. Gupta, ADG(AS-I), Ex.PW 36/A-5, D-5, 4/N, , p.1560



b.



Note dated 20.09.2007 by Mr. Nitin Jain, Dir(AS-I), Ex.PW 36/A-6, D-5, 5/N, p.1561



2. Thus, on September 21, 2007, a committee comprising Member (T), ED (C-DOT), Sr. DDG (TEC), JWA(L) WPC, DDG (LF) and DDG(AS) (as convenor)



was



setup



to



analyse



Chapters



2



&



4



of



the



recommendations of TRAI dated 28.08.2007. 3. On October 10, 2007, the internal committee finalized and submitted its report to the DOT. This noted that deliberations of this internal committee



were



held



on



22.09.2007,



26.09.2007,



01.10.2007,



09.10.2007 and 10.10.2007. During these meetings, issues relating to approval of dual technology licensing and methodology for its implementation were discussed. In the aforesaid report, the internal assessment committee accepted the recommendations of TRAI regarding inter-se seniority of dual technology applicants (as contained in para 4.34 and 6.23 of the TRAI recommendations). See: a. Covering letter for Report dated 10.10.2007 D-5, (int.140), Ex.PW 36/A-7, p.1938 (1912) b. Report dated 10.10.2007 D-5, vol.I, (int.133), Ex.PW 36/A-8, p. 1939 at 1944-1945 (para 1.21 and 1.23)



4. On the same day on October 10, 2007, the said report was then put up to the Telecom Commission, in the form of a note for consideration, for the purpose of its recommendation / approval. See: a. Note dated 10.10.2007 by Mr. Nitin Jain, Dir (AS-I), at D-5, 6/N, Ex.PW 60/B-1, p.1562
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b. Note dated 10.10.2007, by Ak Shrivastava forwarding the two reports to TEC, Ex PW 36/A-10, D-5, p. 1910



5. The Telecom Commission was convened on 10.10.2007 and its recommendations / comments were sought on the report of the internal committee of the DOT. The Telecom Commission approved, by and large, the recommendations contained in the internal assessment report of the department with regard to chapters 2 & 4 of the TRAI recommendations, which contained the recommendation (pertaining to inter-se seniority of dual technology applicants in spectrum allocation (also contained in paras 4.34 and 6.23 of the TRAI report). See: a. Note forwarding minutes of Telecom Commission meeting dated 10.10.2007, Ex 36/A-13, D-5, p.34/C, p. 1906 b. Minutes of Telecom Commission meeting dated 10.10.2007, Ex PW 60/B-2, D- 5, p. 1907 6. On 17.10.2007, the approval of the Telecom Commission was recorded by the MoC&IT, A. Raja. In the final para of the aforesaid note, Mr. A. Raja ordered that “pending requests of existing UASL operators for use of dual / alternate wireless access technology should be considered and they be asked to pay the required fees. Allocation of spectrum in alternate technology should be considered from the date of such requests to WPC subject to payment of required fees” See: a. Note dated 11.10.2007 by Mr. Nitin Jain, Dir (AS-I), Ex PW 36/A14, D-5, 7/N, p.1563 at 1568-69 b. Acceptance by A. Raja, Ex PW 36/A-15, D- 5, 19/N, p. 1575



Processing of pending applications for RCom, HFCL and Shyam Telelinks 7. Upon the orders for disposal of the pending dual technology applications, the DoT then proceeded to process the applications filed by the three aforementioned applicants. 23. On October 18, 2007, Nitin Jain put up a note in this regard noting the pending applications of the 3 companies and draft letter was also prepared for in-principle approval. On the same day MoCIT, A. Raja
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approved the issuance in principle approval to the three (dual technology) applicant companies for dual technology. See: a. Note dated 18.10.2007 by Nitin Jain re: dual technology, Ex PW 36/A-16, D- 5, p. 1576 b. Note marked to A. Raja, Ex PW 60/C-6, D- 5, p. 1577



8.



In this context it has to be noted that: (i)



Pertinently, until this time, no procedure existed with



regard to either acceptance of dual technology applications, nor for their processing. Thus, the DoT had never made public any intention to either receive or process dual technology applications as the methodology had yet to be finalised. (ii)



This is also evidence from the applications themselves,



since there was no officially declared format for dual technology applications, the applications were also made in various formats. (iii)



Therefore, only the above mentioned three companies had



applied for dual technology and none of the other cellular service



providers



had



proffered



any



dual



technology



application. 9. Furthermore, in the said order, the MoC&IT made clear that the date of application in the WPC for dual technology would essentially be the date of priority for consideration of such applications. This was consistent with the FCFS procedure followed by the DOT thus far. 10. However, the act of not making public the fact the DoT was now accepting dual technology applications, and instead ordering disposal of pending applications, was a clear favour extended to those applicants who had applied for cross-over spectrum even before any procedure for processing such applications existed. This further disadvantaged any new and legitimate applicants who would now apply only after the DoT framed an official policy for dual technology applications, as they would automatically be last in the FCFS queue in the WPC.
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11. Pertinently, neither the TRAI recommendations nor the internal deliberations of the DoT, nor the Telecom Commission addressed the issue disposal of “pending” dual technology applications. In fact, the TRAI recommendations used the words “when the existing licensee becomes eligible for allocation of additional spectrum specific to the new technology”, which is indisputably prospective in its ambit. 12. The procedure was to be evolved prospectively, however, A. Raja did the inverse by first disposing of the pending applications by evolving this new procedure and thereafter making a public announcement. 13. Therefore, ordering that “pending” dual technology applications be processed was arbitrary, illegal and a favour to those applicants who applied when no dual technology procedure existed. Dispatch of in-principle approval 24. Accordingly, letters dated October 18, 2007, were dispatched to the 3 applicants giving in-principle approval. See: a.



In-principle approval to M/s HFCL Infotel Ltd., D-5, p.41/C, Ex.PW 60/C-7, p.1879.



b.



In-principle approval to M/s Reliance Communications Ltd., Ex.PW 60/C-9, D-5, (int. 39/C) p.1888.



c.



In-principle approval to M/s Shyam Telelinks Ltd., Ex.PW 60/C8, D-5, (int. 40/C), p.1882.



Processing of applications 25. In light of this, on 18.10.2007, the Telecom Secretary raised certain issues re: the processing of applications, to which A. Raja reiterated his decision and further stated through a noting that whoever deposited the fees first would be given seniority. 26. The matter regarding procedure to be adopted for processing of dual Technology applications was discussed by MoC&IT A. Raja with then Secy (T) Mr. D.S. Mathur, who then proceeded to record his own note on file. Thereafter, A.



Raja,



adopted



a



completely



different



procedure and recorded a handwritten note altering the criteria he had himself previously set vide his own note dated 17.10.2007, referred to above. That is, on 18.10.2007, A. Raja recorded a note now altering the
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method of determination of inter-se seniority between dual technology applicants from “date of such requests to the WPC” to “date of payment of required fee”. See: a.



Note dated 18.10.2007 by Secy(T) Mr. D.S. Mathur, D-5 at p.20/N, Ex.PW 36/A-16 at point A, p.1576



b. Note dated 18.10.2007 by Mr. A. Raja, MoC&IT, at D-5, 21/N, last para at 19/N, Ex.PW 60/C-6, p.1577 27. On 19.10.2007, a day after in-principle approval had already been accorded to M/s Reliance Communication Ltd. and two other applicant companies, the DoT then issued a press release announcing that dual technology applications were now being accepted and processed by the department. When the draft press release was put up for approval of MoC&IT, it was his PS, Mr. R. K. Chandolia, who signed on his behalf. See: a. Note dated 18.10.2007 by DDG(AS) Mr. A. K. Srivastava, D-5 at p.22/N, Ex.PW 60/C-10, p.1578. b. Note dated 18.10.2007 by P.S. to MoC&IT, Mr. R. K. Chandolia, D-5 at p.22/N, Ex.PW 60/C-10 at point B, p.1578. c. Press release dated 19.10.2007, D-5 (int. 217 (53)), Ex.PW 36/DK12, p.1864 at 1865 & approval of MOCIT noted at 1866.



28. The entire procedure followed by the DOT in formulating the policy for dual technology operators has been explained by DS Mathur in his deposition. Further, the processing of the applications of the 3 dual technology applicants and the MOCIT’s role therein has been explained by K. Sridhara, Member (T). See: a. Deposition of PW 36, Mr. D. S. Mathur, Secy. (T), statement dated 9.4.2012 from p.4 to p.13. b. Deposition of PW 77, Mr. K. Sridhara, Member (T), statement dated 9.11.2012, p. 6.



29. The



very



next



day,



i.e.



on



19.10.2007,



M/s



Reliance



Communications Ltd. applied to the Wireless Processing Cell (WPC)
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of the DoT for allocation of GSM spectrum in 20 service areas across India. The company paid the required fees on 19.10.2007 itself, thereby securing its position and seniority in the FCFS queue in the WPC. See: Application of M/s Reliance Communications Ltd. to the WPC wing, received in the Central Registry (CR) section of the DoT on 19.10.2007, D-72 (Ex.PW36/DK-7 Colly), at p.25431



TATA’s application 30. Vide separate letters 19.10.2007, immediately after the press release announcing the DoT's policy on receipt of Dual Technology applications, M/s Tata Teleservices Ltd. (TTSL) and M/s Tata Teleservices (Maharashtra) Ltd. (TTML), also applied for GSM spectrum



under



the



Dual



Technology



procedure.



These



applications were received by the DoT on 22.10.2007. See: a. Application of M/s TTSL. to the DoT (CC: WPC wing) for 18 circles, received in the Central Registry (CR) section of the DoT on 22.10.2007, D-5 vol.I Ex.PW36/DK-14, at p.1858 (File 56/C). b. Application of M/s TTML. to the DoT (CC: WPC wing) for 2 circles, received in the Central Registry (CR) section of the DoT on 22.10.2007, D-5 vol.I Ex.PW36/DK-13, at p.1859 (File 55/C). c. Note dated 23.10.2007 by ADG(AS-I) Mr. R. K. Gupta, D-5 at p.23/N, Ex.PW 36/A-18, p.1579 at 1580, (para 1 onwards and para 11)



COAI Petition 31. On 23.10.2007, the Cellular Operators Association of India (COAI) filed petition no.286 / 2007 in the TDSAT challenging the Dual Technology policy – re: (i) basis of allocation of spectrum; (ii) priority for spectrum; and (iii) permission for dual technology, announced by the DoT vide press release dated 19.10.2007. This fact was taken on record by the DoT. The said petition was first heard on 24.10.2007 and adjourned, and was next listed for hearing on 12.11.2007. The main issues re: dual technology was the non-transparent manner of allotment See:
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a. Petition No.286 / 2007, COAI & Ors v. Union of India & Anr., D97, Ex.PW 60/E, p.27891 at 27901, 27902 and 27903 (prayer at p. 27983) b. TDSAT order dated 24.10.2007 in petition no.286 / 2007, D-99, Ex.PW 36/DK-15, at p.28160.



32. [(i) Thereafter, Secy (T), Mr. D. S. Mathur, recorded that all new applicants for Dual Technology should be considered along with the 575 applications for GSM spectrum received until 01.10.2007, the cut off date earlied announced vide press release dated 25.09.2007. He further stated his apprehension that if these dual technology applications were processed before the set of fresh applications, that the dual technology applicants would gain an unjustifiable advantage. (ii) In the meanwhile, a brief containing outstanding issues had been marked to the Solicitor General via the law ministry on 26.10.2007. (iii) Thereafter, the file was put up to the MoC&IT, A. Raja, who then recorded that the decision on seniority of existing UASL licensee vis-a-vis fresh applicants would be taken after the opinion of the law ministry is received. (iv) However, in its reply dated 02.11.2007 to the aforesaid reference, the MoLJ noted that the matter ought to be place before an EgoM for further deliberations and decision. This opinion was ignored by the then MoC&IT A. Raja as being out of context, as shown earlier. See: a. Note dated 24.10.2007 by Secy (T) Mr. D. S. Mathur, D-5 at p.24/N, Ex.PW 36/A-19, p.1580. b. Note dated 30.10.2007 by MoC&IT Mr. A. Raja, D-5 at p.25/N, Ex.PW 36/A-20, p.1581. 33. Pertinently therefore, no decision had been taken on seniority of existing UASL licensee vis-a-vis fresh applicants. However, in practice, seniority had already been accorded to the 3 dual technology applicants who had been given “in-principle” approval



on



18.10.2007,



and



the



processing



of



their



applications for alternate technology spectrum continued unabated.]
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34. [Because the press release was issued by AS Cell of DoT, it was coordinating the defence of the policy before the Hon'ble TDSAT with the help of all concerned.] 35. Mainly, the challenge pertained to the spectrum allocation criteria and policy on dual technology. The DoT then noted the issues relating to the aforesaid petition of COAI and sought parawise comments of all officers concerned. See: Note at page 1/N dated 31.10.2007 of Sh. R. K. Gupta, ADG (AS-I) recorded by him pertaining to petition no. 286 / 2007, D108, Ex.PW 60/D, at p. 30009.



Petitions filed in relation to dual technology 36. After the issuance of in-principle approvals, the following petitions were filed by the COAI and Tata (as relevant to dual technology issue): (i)



Petition no. 286/2007, COAI v. UoI, before the TDSAT in October 2007 (for various issues including dual technology)



(ii) Petition no. 319/2007, Tata v. UoI, before the TDSAT (re: the dual technology issue) (iii) Petition 316 / 2007 was also filed by Aircel) and petition 317 / 2007 was also filed by Dishnet before the TDSAT re: start up spectrum (iv) WP 9654 of 2007, COAI v. UoI, before the Delhi High Court, in December 2007 COAI petition 37. On 23.10.2007, the Cellular Operators Association of India (COAI) filed petition no.286 / 2007 in the TDSAT challenging the Dual Technology policy – re: (i) basis of allocation of spectrum; (ii) priority for spectrum; and (iii) permission for dual technology as announced by the DoT vide press release dated 19.10.2007. The broad issues re: dual technology was the non-transparent manner of allotment of the in principle approval.
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See: Petition No.286 / 2007, COAI & Ors v. Union of India & Anr., D97, Ex.PW 60/E, p.27891 at 27901, 27902 and 27903 (prayer at p. 27983)



38. The said COAI petition then came up for hearing on 12.11.2007. The proceedings were recorded in an note by ADG(AS-I) Mr. R. K. Gupta, wherein he noted that the TDSAT ordered that the DoT file an affidavit encompassing the submissions advanced by the SG during arguments. See: TDSAT order dated 12.11.2007 in petition no.286 / 2007, D-99, Ex.PW 36/DK-15, at p.28161.



39. During the proceedings, the SG had stated before the tribunal that: (i) a committee had been established to look into the issue of revised subscriber base spectrum allocation criteria for spectrum allocation; and (ii) assured the bench that till the criteria for allocation of spectrum was determined, no spectrum would be allocated. 40. Thereafter, a draft affidavit settled by Ld. Solicitor General of India was put up to the then Secretary (T), through Sh. Nitin Jain, Director



(AS-I) and was approved by the Secretary, and filed on



13.11.2007. In the said affidavit, the DoT clarified that it would process pending applications for allocation of start-up spectrum first, followed by applications for spectrum filed by applicants who received their UAS licenses in December 2006. Only after these



applications



were



processed



would



Dual



Technology



applications which had received in-principle approval on 18.10.2007 would be processed. See: a. Note at page 2/N dated 12.11.2007 of Sh. R. K. Gupta, ADG (AS-I), D-108, Ex.PW 36/DL-3, at p.30010 (Read para B) b. Affidavit dated 13.11.2007, D-90, Ex.PW 60/F-1, at p.27002 at 27005 (Read para B and C)
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41. Therefore, the order of priority indicated here was: (i) Allotment to existing operators who are eligible; (ii) Allotment to license holders awaiting initial spectrum (iii) dual technology applicants 42. This stand taken by the DoT was consistent with the letter dated 02.11.2007, from then MoC&IT, A. Raja, to the then Prime Minister, communicating the very same order of priority in para 2 of his letter. However, this letter was silent on the aspect of inter-se seniority between dual technology applications and fresh / new applications received until cut-off date of 25.09.2007. See: Letter dated 02.11.2007, from Accused A. Raja to the Prime Minister, Ex.PW 7/B, D-358, 39/C, p.52352. (Read para 2 at p.52353)



43. Since, no stay was ordered on processing of the already pending dual technology applications. Consequently, the DoT continued to process the said applications to whom in-principle approval had already been granted. Committee - “Technical Engineering Centre” 44. Pursuant to the press release dated 19.10.2007, a committee in the “Technical Engineering Centre” (TEC) had been setup by the DoT to further study TRAI's recommendations of enhanced subscriber linked criterion for frequency allocation. The TEC had submitted its report on 26.10.2007. As this report was contested by the COAI, Petition in 286 / 2007 before the TDSAT, the aforesaid affidavit of the Solicitor General dated 13.11.2007 also stated that a decision had been taken by the DoT to constitute a committee consisting of DoT officials, Industry representatives (including COAI & AUSPI) and Academia (IIT's). The said committee would study the TEC report and give its report within three weeks for finalisation of spectrum allocation criteria for licensed operators and that “further allocation of Spectrum to any category shall be determined on the basis of recommendations of the committee and directions of the TDSAT, if any.” The affidavit further noted that a press release to this effect had been issued by the DoT.
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See: Affidavit dated 13.11.2007, D-90, Ex.PW 60/F-1, at p.27002. (Read last sub-para of para A)



45. Meanwhile, on 06.11.2007, the petitioner i.e. COAI filed another additional affidavit in petition no.286 / 2007 challenging the TEC report and praying for it to be struck down. This affidavit was taken note of by the DoT in its note dated 20.11.2007. See: a. [TEC Report, Ex PW 60/G-2 (entire file), D- 107, 29680] (not required b. Additional Affidavit dated 06.11.2007, D-107, Not separately exhibited, at p.29733. (Read prayer at 29750) (>>Not directly related to Dual Technology, nevertheless, a link in the chain of proceedings before TDSAT) c. Note at page 4/N dated 12.11.2007 of Sh. Madan Chaurasia, SO (AS-I), Ex.PW 36/DL-3, D-108, p.30010 (Para B)



TDSAT Order of December 12, 2007 46. On December 12, 2007, TDSAT heard the matter, along with three other petitions no.'s 316 / 2007 (filed by Aircel), 317 / 2007 (filed by Dishnet) and 319 / 2007 (filed by TATA). In the hearing on petition no.286 / 2007, the SG submitted that the COAI had formally dissociated itself from the aforesaid Committee to study the TEC report. Thus, the SG sought leave of the Court to relieve himself from the corresponding part of his statements advanced on 12.11.2007, which was granted. (i.e. he was only relieved of the contents of para A, but was still bound by para B). A plea for stay for also rejected at this stage. The matter stood adjourned to 09.01.2008. See: TDSAT order dated 12.12.2007 in petition no.286 /2007, Ex.PW 102/A, D-99, p.28164.



47. On 12.12.2007, the DOT noted the TDSAT order, i.e., i. Petitions 316 & 317 of 2007 pertained to allocation of start-up spectrum to existing operators, and were disposed of in light of the affidavit dated 13.11.2007, filed by the DoT, (which listed the order of priority for spectrum allocation in para B).
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ii. In Petition No.319 / 2007, filed by TTSL, wrt. inter-se seniority of Dual technology applicants, it was clarified by the SG that spectrum would be given to the petitioner in accordance with policy. It was further clarified that this was not contingent upon the awaited submission of the report on allocation of additional



spectrum



the



aforesaid



committee



on



TEC



recommendations (from which the COAI had now distanced itself). As such, the matter stood adjourned to 16.01.2008. iii. It was noted therein that, since no stay



was



granted



by



the Hon'ble TDSAT as prayed for by the counsel for the petitioner, Hon'ble



it was decided that caveats be Delhi High



filed before



the



Court an the Supreme Court, as the



petitioners were likely to appeal the interim orders in the Court as well as before Hon'ble Supreme Court. See: a. TDSAT order dated December 12, 2007 in Petition no. 316/2007 (Dishnet), Ex PW 60/G-2 (entire file) D- 107, p. 29705 (int. 429) b. TDSAT order dated December 12, 2007 in Petition no. 317/2007 (Aircel), Ex PW 60/G-2 (entire file) D- 107, p. 29706 (int. 430) c. TDSAT order dated December 12, 2007 in Petition no. 319/2007 (TATA v. UoI), Ex PW 60/G-2 (entire file) D- 107, p. 29656 d. Note at page 7/N dated 12.12.2007 of ADG (AS-I), D-108, Ex.PW 60/G-8, at p.30015.



Sh. R. K. Gupta,



e. Handwritten Note at page 8/N dated 13.12.2007 Santok Singh, LA (T), D-108, Ex.PW 60/G-9, at p.30016.



of Mr.



f. Handwritten Note at page 9/N dated 13.12.2007 of Mr. Nitin Jain, Dir (AS-I), D-108, Not separately exhibited, at p.30017.



TDSAT- DOT counter affidavit in Petition 286/2007 48. On January 9, 2008, Rakesh Gupta, on behalf of UoI, again filed a counter affidavit which recorded and re-submitted the submissions made the SG’s affidavit dated 13.11. 2007. Specifically: (i) it was also re-submitted that the decision re: dual technology was a policy decision in larger public interest and could not be challenged and that TRAI had also recommended (and re-stated the reasons given by TRAI) (para 6(B));
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(ii) on the issue of priority it was stated that the priority was to be decided by the DOT and the DOT had decided to change it to date of payment from date of application, and the in principle approvals were issued prior to this decision so as to ensure that existing operators were not favoured on the basis of date of application (para 18 and para 20.7 & 20.9) See: Counter affidavit in COAI Vs. Union of India, Petition no.286/2007 in TDSAT, Ex Pw 60/G-13, D- 107, p. 29360; para B and C at p. 29364; submission re: dual technology at para 18 (e) and (f) p. 29374; priority issue at para 18 (k) p. 29387-8; para 20.7 at p. 29392; and para 20.9 at p. 29394 49. Thus: (i) as on date no policy decision had as yet been taken vis-a-vis inter-se seniority between Dual Technology applicants and fresh applicants in GSM for UAS licenses. (ii) Since was



no



stay



on



allocation



of



dual



technology



spectrum. Thus, the DoT could have processed the requests for allocation of spectrum filed by TTSL / TTML on 22.10.2007, in line with the policy declared by MoC&IT, A. Raja, that seniority of dual technology applications would be determined from the date of payment of required fee. However, no steps were taken by the DoT to process the applications for TTSL / TTML. It may be noted that TTSL had also applied for spectrum in the Delhi circle, where spectrum was scarce and could only accommodate one operator. A Raja’s letter re: priority viz a viz new applicants 50. Meanwhile, MoC&IT, A. Raja, in his letter dated 26.12.2007 addressed to the Prime Minister, clarified in para 1 of the annexure to the letter that the order of priority for spectrum allocation would be: (i) Existing service providers requesting additional spectrum, as per the new subscriber base criteria (as an interim measure) contained in the TRAI recommendations, followed by (ii) Initial start-up spectrum to those who were issued UAS Licenses in December 2006, and thereafter,
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(iii) Dual technology applicants, and (iv) Finally- New applicants when licenses are given. See: Letter dated 26.12.2007, from Accused A. Raja to the Prime Minister, Ex PW 7/C, D-361, p.52361 at para 1 of annexure, at p.52363 (last para) and 52364.



51. It is pertinent to note that: (i) Raja did not distinguish between those dual technology applicants



who



had



received



in-principle



approval



on



18.10.2007, and other who applied subsequently. (ii) In fact, he clearly stated in para 2 of the annexure to the letter that no stay had been granted on spectrum allocation and that the dual technology policy “makes existing license holders (Reliance,



TATA,



Airtel,



Vodafone,



etc.)



eligible



for



allotment of spectrum for alternate technology”. Therefore, there was no bar from processing Tata’s applications since he himself referred to them as existing licensees who could be eligible for dual technology. (iii) However, this letter was kept secret from the department until 07.01.2007, when the department was ordered to take the letter on record and treat it as policy, as has been previously shown in evidence led before this Hon'ble Court. (iv) Pertinently, if this letter was the policy of the DOT, then the applications of M/s TTSL / TTML ought to have been treated with priority over all new applications received upto 25.09.2007 under consideration. (v)



The fact or contents of this letter were neither revealed to the TDSAT nor produced before the Court during proceedings in Petition no. 286 / 2007. As such, the Hon'ble TDSAT was unaware of the existence of this document, and its clear indication of the inter-se seniority vis-a-vis dual technology applicants and fresh applicants.



(vi) Nor was this an issue in the other petitions, since the petitioners



were



members



operators



seeking



of



allocation



COAI,



who



were



existing



of additional spectrum



and
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seeking priority over dual technology applicants due to their apprehension allocation of larger chunks of spectrum to dual technology applications as start-up spectrum. Writ Petition before Delhi High Court 52. On December 20, 2007, the COAI filed Writ Petition 9654 of 2007 in the Delhi High Court, challenging to the order of the TSDAT dated December 12, 2007, rejecting interim orders to the COAI. The prayers included: (i)



Quashing the order of the TDSAT dated December 20, 2007 (rejecting interim orders);



(ii)



Stay the in-principle approval dated October 18, 2007 and the decision of October 19, 2007;



(iii) Restrain the DOT from allocating GSM spectrum to CDMA applicants as well as to any new applicants after 2006 during the pendency of proceedings before the High Court as well as the TDSAT. See: Writ Petition No. 9654 of 2007 dated December 20, 2007, Ex PW 75/DD, D-101, 28241(int. p. 1), (prayer at p. 28289) 53. This matter was first heard on 24.12.2007 and thereafter posted to 03.01.2008 when the High Court ordered the DoT to file its counteraffidavit within seven days. No stay on processing or spectrum allocation was granted. See: Note at page 10/N dated 07.01.2008 of Sh. Madan Chaurasia, SO (AS-I), D-108, Ex.PW 60/G-8, at p.30018. 54. >>Notably, it was on 03.01.2008 that the Prime Minister had responded to the letter dated 26.12.2007 by Mr. A. Raja, wherein the Prime Minister had conveyed that he had taken the matter under advisement. 55. Meanwhile, on 10.01.2008, LoI's were distributed to all successful applicants who had applied prior to 25.09.2007, thereby creating vested rights. 56. A draft counter-affidavit in was prepared in W.P.(C) 9654 / 2007 and vetted by the ld. SG,that underwent a few changes and was eventually filed on 14.01.2008.
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See: Note at page 11/N dated 14.01.2008 of Sh. Madan Chaurasia, SO (AS-I), D-108, Ex.PW 60/G-8, at p.30019.



57. On January 14, 2008, RK Gupta Asst. DG in AS-I), filed the counter affidavit, submitting the respondent’s (UoI’s) preliminary objections. In this regard, it was recorded that there were two petitions filed before different forums etc. Specifically, it recorded that: (i) the COAI had no locus to file the petition since they had no existing legal right with respect to fresh UASL licenses or grant of dual use permission for CDMA licensees. (ii) Further: para 5 recorded (i) GSM players cannot raise objections without their existing legal rights being affected; (ii) question of priority could only be raised by existing affected CDMA operators and none of them disputed it (para 5) (iii) the submissions recorded in the affidavit before the TDSAT were restated in this affidavit re: the dual technology issue along with the order of priority of allotment of spectrum (para 10 (B)) (iv) On the issue of favouritism, the affidavit recorded that there was no undue haste and since there were only 4 CDMA operators, the DOT could have issued individual letter and there was no requirement for a press release. (Para 28) See: Counter affidavit by RK Gupta (Asst. DG in AS-I), in COAI Vs. Union of India, WP 9654/2007 before High Court of Delhi, Ex PW 60/G-2 (colly.). D- 107, p. 29299, para 5 at p. 29303; para 10 (B) at p. 29306; Para 28 at p. 29317



58. On 17 January 2008, RK Gupta, Asst. DG in AS-I), filed an additional affidavit pursuant to the hearing on 14.01.2008. Through this he submitted a summary of actions taken on 9th and 10th,



January,



2008.



Pertinently,



this



notes



that



Reliance



Communications Ltd. was given dual technology license in 14 circles (para 2 (g) (iii)). See: Additional Affidavit by RK Gupta (Asst. DG in AS-I), in COAI Vs. Union of India, WP 9654/2007 before High Court of Delhi, Ex PW 60/G-2 (colly.). D- 107, p. 29277; (a) para 2 (g) (iii) at p. 29280-81; (b) details of dual technology spectrum at p. 29290 (onwards till item 23)
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59. On August 18, 2008, in petition no. 286 of 2007 in the TDSAT, the DoT filed an affidavit pursuant to a direction of the TDSAT dated July 29, 2008 to place on record the latest position of the Government’s stand on the issue of allocation of spectrum. It inter alia stated: the priority of spectrum to existing operators then UAS licenses issued in 2006 and then to those who had been granted in principle approval on October 18, 2007 had been followed (para C). See: Affidavit dated August 18, 2008, Ex PW 62/DC, D-108, p. 30373 (int. p. 345) at 30374. 60. However, Mr. A. Raja's position on inter-se seniority between dual technology applicants vis-a-vis fresh UAS applicants, as contained in his letter to the Prime Minister dated 26.12.2007 (mentioned above) was not contained in the aforesaid affidavits. Consequently, there was still a total lack of clarity in the department on this issue. It was this lack of clarity that was exploited by accused A. Raja, in conspiracy with S. Behura and R. K. Chandolia to prevent the department from processing the dual technology applications of M/s TTSL / TTML until it was too late for any spectrum to be allocated to them. This was in the teeth of Mr. Raja's unequivocal statements to the Prime Minister with regard to inter-se seniority between dual technology applicants and new UASL applicants. 61. If the policy stated by Mr. A. Raja in his letter to the Prime Minister dated 26.12.2007 had been implemented by the department, it is clear the M/s TTSL & TTML would have to be accorded inter-se seniority in allocation of spectrum over fresh applicants such as M/s Swan Telecom Pvt. Ltd. Furthermore, such seniority would accrue from the date of payment of required fee by M/s TTSL & TTML, as distinguished from compliance with LoI conditions, which was the new stipulation for fresh applicants, as declared on 10.01.2008.
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Conclusion 62. The following is clear from the affidavits filed by the DoT in Petition No.286 / 2007 in the Hon'ble TDSAT and W.P.(C) 9654 / 2007 in the Hon'ble Delhi High Court: a. There was no distinction between those dual technology applicants who had applied prior to 19.10.2007, and those who applied thereafter, b. There was no stay at any stage in the allocation of spectrum to any category of applicants, c. The DoT could have processed the dual technology applications of M/s TTSL & TTML at any stage prior to 10.01.2008, and d. If the policy stated by Mr. A. Raja in his own letter to the Prime Minister dated 26.12.2007 had been implemented by the department, M/s TTSL & TTML would have to be accorded inter-se seniority in allocation of spectrum over fresh applicants such as M/s Swan Telecom Pvt. Ltd. Furthermore, such seniority would accrue from the date of payment of required fee by M/s TTSL & TTML, as distinguished from compliance with LoI conditions, which was the new stipulation for fresh applicants, as declared on 10.01.2008.
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