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“It is always a significant question to ask about any philosopher: what is he afraid of?” --Iris Murdoch



Posing the question “Is multiculturalism bad for women?,” Susan Okin delivers a resounding “yes.”1 Okin’s 1997 essay, which initiated a lively debate about the relationship of feminism to multiculturalism, takes up the “the claim, made in the context of basically liberal democracies, that minority cultures or ways of life are not sufficiently protected by the practice of ensuring the individual rights of their members, and as a consequence [that] these should also be protected through special group rights or privileges.”2 Insofar as “most [and especially non-Western, non-liberal] cultures are suffused with practices and ideologies concerning gender” which strongly disadvantage women, says Okin, “group rights are potentially, and in many cases actually, antifeminist.”3 Thus, she concludes, “a liberal defense of human rights must give priority to the rights of individuals, not minority cultures or groups.”4 Proceeding in this way it is not difficult for Okin to make a reasonable case against multiculturalism, understood as the extension of special rights to groups, when the latter discriminate against women. But what counts as discrimination? Critics accuse Okin of an unnuanced account of traditional cultures and religions whose norms compel forms of gendered behavior that disadvantage women. They argue that her view of feminism is deeply inflected by contestable liberal conceptions of autonomy, freedom, and equality.5 However persuasive these critiques may be, at the end of the day Okin’s argument cannot be easily dismissed. What continues to resonate in her essay, long after the various criticisms have been made, is something Okin herself nowhere explicitly states, but nevertheless implies: We (feminists and citizens of Western democracies) need
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to make political judgments about cultural practices not always our own, and, where appropriate, declare them “bad for women” and refuse them our political support. In her response to Okin, Martha Nussbaum agrees that such judgments must be made, but she has serious problems with Okin’s approach. “I am troubled by Okin’s argument,” writes Nussbaum, “because she makes it all sound so easy.”6 We have, among other things, “the old patriarchal religions that oppress women,” on the one side, and “the noble Enlightenment goal of a full political recognition of the equal dignity of all human beings,” on the other. In Nussbaum’s view, Okin’s account is based on a comprehensive liberalism, for which the truth of the liberal values of personal autonomy and dignity trump any other value claims.7 What Okin makes sound easy, then, is the very practice of judgment itself, for to make political judgments would amount to following a rule that is consistent with the truth of the values given in the comprehensive liberal worldview. But what would a more difficult practice of judgment look like, according to Nussbaum, and on what values would it be based? Like Okin, Nussbaum does not explicitly pose the question of judgment, but judgment—its conditions and possibility—is the problem that animates not only the critique of Okin but most of Nussbaum’s texts on the status of women in a global context.8 Rather than take her cue on this problem from comprehensive liberals such as Kant and Mill, the political liberal Nussbaum takes hers from John Rawls. “The political liberal,” as Nussbaum explains in her essay “Political Objectivity,” “begins from the fact of reasonable disagreements in society, and the existence of a reasonable plurality of comprehensive doctrines [(religious, philosophical, and moral] about the good.”9 Famously set out in Rawls’ Political Liberalism, this plurality of reasonable but
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incommensurable comprehensive doctrines becomes the basis for a “overlapping consensus” on a “freestanding” political conception that “does not contain any particular metaphysical or epistemological doctrine, and can be rendered compatible with the major one’s that citizens may hold” (PO, 891).10 This free-standing political conception, adds Nussbaum, “requires endorsement of [its] values [e.g. the equality of all citizens] as political values, not as metaphysical values or comprehensive liberal values” (PO, 100).11 Political liberalism, as Rawls himself puts it, simply “does without the concept of truth.” Reasonableness is the “standard of correctness,” and the objectivity of political judgments is characterized without reference to truth.12 The relinquishment of truth as the standard of correctness for political judgments is based on Rawls’ very specific reinterpretation of the modern descriptive fact of value pluralism. Because people who deliberate about moral and political questions emphasize different aspects of questions and employ different methods, they will come to different and often irreconcilable answers. Reason does not lead, as it does for comprehensive liberals in his view, to a conception of the truth as One. Rawls calls this fact of human reason the “burdens of judgment,” and emphasizes that it is an irreducible feature of liberal democratic societies.13 Recognizing the consequences of the burdens of judgment, Rawls holds, we relinquish the expectation to achieve a political community based on a comprehensive agreement in values or fundamental convictions.14 However appealing that aspiration may be—especially when compared to the arrogance of political visions constructed around the idea of reason as leading each citizen to a singular conception of truth and to membership in a political community based on that truth—we may well want
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to know whether there are any hidden political costs associated with a political conception that claims to be based on judgments that make no claim to truth whatsoever. At this point it is worth noting that what animates political liberalism’s taboo on political value judgments qua truth claims is less the respect for plural viewpoints that Nussbaum appears to emphasize than a deep fear of what Rawls calls “doctrinal conflict with no prospect of resolution” (PL, xxx). Indeed, within political liberalism, value pluralism is always already encoded, not as the source of a potentially rich practice of public life (as it is, for example, in the work of Hannah Arendt), but as the irreducible origin of all destructive political conflict and, as we shall see, as the reason to carefully restrict the parameters of public life. Rawls explicitly casts his theory of political liberalism in opposition to citizens who, he says, harbor “a zeal to embody the whole truth in politics.”15 The kind of doctrinal conflict he has in mind is clearly religious and unequivocally modeled on the religious wars of the sixteenth century. In his view, the Reformation introduced a kind of truth claim that still haunts and raises the most relevant political problems for liberal democracy. What is new about this clash [of values] is that it introduces into people’s conceptions of their good a transcendental element not admitting of compromise. This element forces either mortal conflict moderated only by circumstance and exhaustion, or equal liberty of conscience and freedom of thought . . . Political liberalism starts by taking to heart the absolute depth of that irreconcilable latent conflict. (PL,xxvi). The problem, in other words, is orthodoxy. The “transcendental element” of which Rawls speaks is revelation, the belief in God as the origin of all knowledge. Revelation
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cannot be interrogated or defeated by reason, as Leo Strauss has argued, precisely because it is based not on knowledge claims that could be so questioned but on faith.16 Whether it is felicitous for democratic thinkers to model strident or divisive political claims and judgments on this particular understanding of religious belief is a question. For now I want to suggest that the helplessness of reason in the face of transcendental claims to truth is the problem that haunts political liberalism and generates its strange compromise on the question of truth and its anemic conception of citizen’s capacity to make judgments—indeed its very characterization of judgment as a burden.17 To pursue this possibility consider that Rawls’ account of the central problem facing modern Western democracies echoes Max Weber’s famous claim that “ultimate values” cannot be adjudicated by social science, philosophy, or any other exercise of human reason, for they are fundamentally groundless. All claims to absolute truth and knowledge rest not on evident premises but on faith. Science itself cannot provide a justification of its own value. Like Rawls, Weber too thought that all genuine conflict and devotion to causes has its roots in religious faith. Although Rawls’ implicitly accepts Weber’s account of the eternal “battle between the gods of the different systems and values,” he does not go as far as Weber in rejecting the very possibility of gaining evident knowledge of values. Rather, Rawls merely excludes claims to such knowledge from the political realm. This leads to the curious situation in which we now find ourselves, and which Weber so presciently described, namely the tendency of modernity to manage value conflicts by restricting their public expression. “The fate of our age, with its characteristic rationalization and above all disenchantment of the world, is that the ultimate, most sublime values have withdrawn from public life, either into the
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transcendental realm or mystical life or into the brotherhood of immediate personal relationships between individuals,” writes Weber.18 Rawls himself might respond that his free-standing political conception represents not the withdrawal of values from the public realm, but the expression of values that all can accept. A lot has been written about just how free-standing this free-standing political conception is, but that is not my concern here.19 What I wish to interrogate is the political liberal’s avoidance of the claims to truth made by comprehensive liberals as regards the validity of their own normative judgments in the political realm. What would it mean to hold a fundamental liberal political value, or to make judgments based on that value, such as the equality of all citizens, which we did not also affirm as right, true, or universal? What would relinquishing the claim to “any knowledge of the ultimate principles of our choices,” to cite Leo Strauss, really mean?20 In Strauss’ view, once we relinquish the claim to knowledge “regarding their soundness or unsoundness[,] our ultimate principles have no other support than our arbitrary and hence blind preferences” (NRH, 4).21 A leveling of values takes place, Strauss argues, which results in a corrosive and debilitating relativism. “Once we realize that the principles of our actions have no other support than our blind choice, we really do not believe in them anymore. We cannot wholeheartedly act upon them anymore” (NRH, 6).22 Nussbaum, anticipating just this charge of relativism that faces any defender of a reasonable pluralism, is deeply concerned to retain the idea of objectivity. “We need to cling to the norm [of objectivity] in politics and ethics as well, if we want to show why certain views are justifiable and others (racism, sexism) are not” (PO, 886), she writes. The question, then, is not whether we need to hold to the idea of objectivity but, rather,
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“the particular form the search for objectivity takes, or should take, when a pluralistic democratic society seeks to justify its basic political principles” (ibid.). To get a better sense of the type of objectivity Nussbaum has in mind, consider what she immediately excludes: out is the comprehensive liberal’s reference to the idea of truth, such as that made by John Stuart Mill about the role of public disagreement in promoting truth in Chapter 2 of On Liberty (PO, 897). Out as well is “the conception of self-evident truth used in the U.S. Declaration of Independence” (PO, 887). Thus, the famous phrase “We hold these truths to be self-evident” ought, on Nussbaum’s view, to be rejected. Likewise, the Indian constitution contains “offensive” words, for it moves from the nonobjectionable idea of inalienable rights (“We believe that it is the inalienable right of the Indian people . . .”) to sneak in a reference to God—which Nussbaum blames on Gandhi—(“We hold it to be crime against man and God….”). Words like “God” or any claims about self-evidence ought to be rejected, argues Nussbaum.23 Although it is not clear how this rejection, pragmatically speaking, should proceed, Nussbaum is certain that offensive “truth” words could be rejected with no loss of political meaning: “Consider my epigraph from India: remove the reference to God, and don’t we have enough here to ground a political order? Aren’t inalienable rights all we need, without the epistemology of self-evidence? (PO, 901-902). I will return to this incredible claim later. Echoing Rawls, Nussbaum characterizes all of this as a “method of avoidance” (PO, 897): we want to avoid using offensive words, that is, truth words that belong to any particular comprehensive doctrine.24 But what would such avoidance actually mean? And at what point does it become the avoidance of making judgments, not to mention avoidance of politics, tout court? I agree with Nussbaum when she writes, “the test of our
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liberalism lies not in the way we deal with views we like, but in the way we deal with what makes us uncomfortable or even angry” (903). But dealing with views that are not our own is different from the method of avoidance advocated by the political liberalism Nussbaum endorses. Dissent is meaningless if being reasonable means either keeping your deeply dissenting views to yourself or articulating them in the terms of public reason, which, as we shall see, amounts to the same thing. As I will suggest later, it is hard if not impossible to understand how the most fundamental shifts in moral conscience and political consensus, such as the end of slavery and the enfranchisement of AfricanAmericans and women, could have taken place if the people involved in those struggles had practiced political liberalism’s method of avoidance and played by its rules of public reason. And though Rawls himself admits these difficulties and purports to solve them, I shall argue that political liberalism solves nothing.25 I myself favor a political approach that does not set out to generate agreement in all issues but proceeds quite pragmatically to get more limited forms of agreement on matters of common concern, and this may well involve not debating the many things about which we may well not agree. But this approach is quite different from the spirit of political liberalism, where the emphasis is placed on deciding in advance of any particular political debate what can and what cannot be part of it, right down to our use of certain words. It is a matter of setting out—setting out in a profoundly philosophical manner—the first principles of politics and the rules of public reason such that conflict is avoided more or less at any cost. Let us keep in mind that the stakes are high because the view of genuine political conflict is modeled on the supposedly uncompromising and
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groundless character of the transcendental claim to truth that characterizes religious faith and, for that matter, all modern comprehensive doctrines in Rawls’ view.26 I said earlier that what animates political liberalism’s taboo on political value judgments qua truth claims is a fear of doctrinal conflict with no prospect of resolution. But that is only half the story. This fear arises within the larger framework of historicism, according to which history, not nature, is the ground of all thought and thus all norms are historically relative. Political liberalism’s demand that we relinquish any public claim to belief in the self-evidence of certain political truths, such as those spelled out in the Declaration of Independence, comes a century too late, as it were. Political liberalism merely formalizes what is already an accomplished fact: far from being the novel demand of Harvard Professor John Rawls, the relinquishment of the belief in the absolute rightness of the fundamental principles of American liberal democracy, evident in our abandonment of the idea of natural right and its self-evident truths, or the intractable conflict of competing comprehensive doctrines as definitive of modernity is, Strauss argues, symptomatic of the pervasive historical sense that has slowly gripped all of Western culture, beginning in nineteenth-century Germany. Although it is difficult to specify the moment of its emergence, historicism can be understood as “a reaction to the French Revolution and to the natural right doctrines that had prepared that cataclysm” (NRH, 13).27 According to historicism, Strauss writes, All understanding, all knowledge, however limited, and ‘scientific,’ presupposes a frame of reference; it presupposes a horizon, a comprehensive view within which understanding and knowing take place. Only such a comprehensive vision makes possible any seeing, any observation, any orientation. The comprehensive view of
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the whole cannot be validated by reasoning, since it is the basis of all reasoning. Accordingly, there is a variety of such comprehensive views, each as legitimate as any other: we have to choose such a view without rational guidance. It is absolutely necessary to choose one; neutrality or suspension of judgment is impossible. Our choice has no support but itself . . . Strictly speaking we cannot choose among different views. A single comprehensive view is imposed on us by fate . . .All human thought depends on fate, on something that thought cannot master and whose workings it cannot anticipate. (NRH, 26-27). This is how historicism secularizes religious orthodoxy: all knowledge comes to us not by a dispensation of God (as it does in revelation) but fate (our contingent location in place and time). And like orthodoxy, this knowledge is at bottom no more justifiable than it is in need of justification. All thought “rests on dogmatic, that is, arbitrary premises or, more specifically, on premises that are only ‘historical and relative’” (NRH, 30). This then becomes the dogmatic truth of historicism, which claims universality and, Strauss observes, thereby “exempts itself from its own verdict about all human thought” (NRH, 25). 28 The idea that value differences are intractable and conflict unavoidable, which Strauss associates with Weber and I want to connect as well with political liberals Nussbaum and Rawls, has a particular meaning within the framework of historicism. Judgment is a “burden” because there is no way to avoid it, and yet no way to practice it that could possibly alter the irreducibly conflict-ridden relations of value differences. Conflict is unavoidable because we are fated to hold a particular world view; comprehensive doctrines choose us, we do not choose them.29
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What becomes dogmatic within political liberalism, situated as it is within the horizon of historicism, is the intractability of value differences that permit of no transformation or adjudication, save a very specific and narrow agreement about core political principles, which includes the interdiction on truth. Put somewhat differently, a plurality of deeply conflicting comprehensive doctrines becomes the absolute “truth” upon which political liberalism founds its fundamental interdiction against truth in politics. And like the historicist thesis, which claims to be universal, thereby exempting itself from its own verdict about the fundamental relativity of any claim to truth, so too does political liberalism occlude its own reliance on the supposedly indisputable truth of the latent “mortal combat” of value differences. This “irreducibly latent conflict,” as Rawls put it, leaves us—should we wish to save ourselves—with little choice save the adoption of political liberalism. It is crucial to see that this historicist understanding of value pluralism is just that, a certain way of thinking about value pluralism, not something that necessarily belongs to or arises from the existence of value pluralism itself. (There are, after all, other ways of thinking about value pluralism than as leading to mortal combat—Arendt’s, for example.) Since every single world view (Strauss) or comprehensive doctrine (Rawls) is a dispensation of fate that cannot be critically interrogated, for it is the basis or framework of all critical thinking, the best we can hope for is a strategy of containment. Recognizing historicism as the horizon for political liberal thinking will help us understand why Rawls, though he clearly recognizes the problems for democracy associated with his “method of avoidance” and highly restrictive account of public reason and judgment, can see no way of allowing the kinds of claims that might pose a fundamental challenge to the existing parameters or paradigms of public debate. The risk of mortal combat is simply too high.
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Political liberalism’s interdiction on truth in political thinking and speaking almost inevitably invites its own violation. Nussbaum herself admits as much: For of course I do believe that men and women are truly metaphysically equal, and that the equality of black and white is a fact, and so on. That is a deep part of the comprehensive moral conception that I would defend. Why, then, when it comes to political purposes, should we refrain from saying that these are facts . . .? Why shouldn’t we say that this political judgment is grounded on deep facts about what human beings are? Isn’t it cowardly to make such concessions to sexist and racist doctrines? (PO, 901) “What we have on our hands here,” she adds, “is the entire debate between political and comprehensive liberalism” (ibid.) or, as Nussbaum sees it, the difference between herself and Okin. This debate comes down to whether or not you think you “owe respect” to a view with which you are in utter disagreement. Okin clearly does not. For her, it is not a matter of according respect to views with which she utterly disagrees but of exposing them as bad for women and refusing them any political support. Okin’s judging practice is guided by the principle of human autonomy and equality of persons, a principle she holds to be a true standard that, precisely thanks to its supposed universal validity, can justly be applied like a rule to the particulars of cultures and practices not our own. There are huge problems with Okin’s judging practice, but at least we know where she stands. Although Nussbaum clearly shares Okin’s political commitment to gender equality and even openly expresses her belief in its deep metaphysical truth, she feels bound by the principle of respect not to declare publicly what she actually thinks. In these matters, says Nussbaum, “I myself follow Rawls” (PO, 901). She explains,
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I believe that the equality of male and female is a metaphysical fact, but if someone’s religion says otherwise, I believe this view should be respected, provided that this person is prepared to sign on to (and genuinely, not just grudgingly, affirm) the political doctrine that men and women are fully equal as citizens—with all that follows from that, including fully fair equality of opportunity, guarantees of nondiscrimination even in private employment, equal access to the basic goods of life, and so forth (ibid.). Why must the affirmation of political equality be endorsed “genuinely, not just grudgingly,” and what precisely is the difference between these two modes of affirmation? Well, as Nussbaum observes, to sign on to political equality genuinely means you affirm it “as reasonable basis for political life,” whereas to sign on to it grudgingly means you affirm it as a mere “modus vivendi” (PO, 902). Why should we care if someone signs on in the manner of a modus vivendi, as long as he or she signs on? For the political liberal, a modus vivendi is too thin a basis on which to support the principle of equality, for it makes agreement about political principles dependent not on a moral conception which centers on principles of justice but self-interest (PL, 147). If affirming the equality of men and women suits my purposes at this moment—say, when I can get federal money if I practice a little gendered affirmative action—I go with it. If the money dries up and all of a sudden I fear having to pay maternity leaves, I fire the women and hire men. Although I agree that a modus vivendi is not the best way to think about what holds a liberal democratic (or any other political) society together, I am puzzled by Nussbaum’s insistence that the affirmation of gender equality as the reasonable basis for
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political life be given sincerely and not grudgingly. I am puzzled by it because it seems to demand the kind of fundamental conviction that Nussbaum herself holds but that is by definition excluded by the other demand we have been discussing, namely, that no one claim the truth or rightness of his or her political principles. Nussbaum would of course respond that the genuine affirmation she demands here has nothing to do with holding the principle of equality to be true—for that would violate the interdiction we have been discussing—but only to affirm it as reasonable. This affirmation, as Rawls argues, is parasitic on the comprehensive doctrine that any given individual may hold.30 But it is hard to grasp what the sincere or “genuine” affirmation of gender equality can mean for someone who thinks, in accordance with his or her comprehensive doctrine, that men and women are not in any way equal. I can easily imagine why such a person might behave in accordance with the equality principle in those spheres of life where not to do so is to risk of public sanction. But that is not good enough for Nussbaum, because it falls under the modus vivendi concept of political society and risks exposing the fact that the state is involved in the very coercion that political liberals so wish to disavow. I can also imagine how someone who does not believe that men and women are equal might come to believe otherwise, but that would require a far more robust form of public debate and democracy than the political liberal’s notion of public reason and judgment allows. A similar problem concerning sincerity arises in Rawls’ discussion of the apparently paradoxical character of public reason. A basic difficulty with the idea of public reason, says Rawls, is that, in demanding that citizens honor its limits when “discussing and voting on the most fundamental political questions,” public reason seems to limit them to an “appeal only to a public conception of justice and not to the whole
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truth as they see it” (PL, 216). Imagining the objection of an imaginary interlocutor, Rawls adds: “Surely, the most fundamental questions should be settled by appealing to the most important truths, yet these may far transcend public reason!” (PL, 216) At once recognizing the impulse to make truth claims when our most fundamental political decisions are at stake and invoking the familiar interdiction on such claims that we have been discussing, Rawls imagines that he has dissolved the paradox by reminding the reader of what it means to endorse a political conception supported by an “overlapping consensus”: “As reasonable and rational, and knowing that they affirm a diversity of reasonable religious and philosophical doctrines, they should be ready to explain the basis of their actions to one another in terms each could reasonably expect that others might endorse as consistent with their freedom and equality” (PL, 218). Reasonableness requires that, “on fundamental political matters, reasons given explicitly in terms of comprehensive doctrines are never to be introduced into public reason” (PL, 247), for they would explain one’s motivating convictions in terms of truth.31 “The zeal to embody the whole truth in politics is incompatible with an idea of public reason that belongs with democratic citizenship.”32 This is “the exclusive view” of public reason (PL, 247). The rules governing public reason are consistent with the more general strategy of political liberalism, which, says Rawls, “removes from the political agenda the most divisive issues, serious contention about which must undermine the basis of social cooperation” (PL, 157).33 Rawls realizes that, by both excluding from debate the issues that truly divide citizens and severely limiting the terms of debate for those issues they are allowed to discuss, he has a problem explaining genuine social and political change. He has a problem, for example, explaining how slavery came to be abolished, or rather
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how the abolition of slavery could have been justified at the time in terms of political liberalism, rather than being accepted under the aegis of “pluralism”. He has a problem explaining how either the civil rights movement could have happened if its participants had embraced political liberalism and kept within the bounds of “public reason” or women’s liberation could have taken place if women had recognized the lack of an overlapping consensus on women’s rights. In response to criticism along these lines, Rawls claims that, against the exclusive view of public reason discussed above, “there is another view allowing citizens, in certain situations, to present what they regard as the basis of political values rooted in their comprehensive doctrine, provided they do this in ways that strengthen the ideal of public reason itself” (PL, 247). This is the “inclusive view” of public reason, which Rawls calls the more “correct” view (PL, 248). And not only correct but, I would add, crucially important for the fortunes of political liberalism, since the inclusive view enables us to explain the social change that, under the exclusive view, is illegitimate. As this illegitimacy would call into question the entire project of political liberalism—why would we embrace a theory that cannot so much as explain the most fundamental political struggles in American history?—quite a lot is at stake in this inclusive view. I quote at length: “[T]he abolitionists and the leaders of the civil rights movement did not go against the ideal of public reason; or rather, they did not provided they thought, or on reflection would have thought (as they certainly could have thought), that the comprehensive reasons they appealed to were required to give sufficient strength to the political conception to be subsequently realized. To be sure, people do not
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normally distinguish between comprehensive and public reasons; nor do they normally affirm the ideal of public reason, as we have expressed it. Yet people can be brought to recognize these distinctions in particular cases. The abolitionists could say, for example, that they supported the values of freedom and equality for all, but that given the comprehensive doctrines that they held and the doctrines current in their day, it was necessary to invoke the comprehensive grounds on which those values were widely seen to rest. Given those historical conditions, it was not unreasonable of them to act as they did for the sake of public reason itself. In this case the idea of public reason allows the inclusive view. (PL, 251) Striking in Rawls’ inclusive view of public reason is that it leaves the idea of public reason itself wholly unchanged. Comprehensive reasons are admissible as long as they either are or (through reflection) can be seen to be consistent with public reason, which by definition excludes such reasons. (I should add that this is as true of Rawls’ supposedly more expansive, mature view of public reason in “The Idea of Public Reason Revisited” as it is of this passage from Political Liberalism.)34 Consistency is achieved through the incorporation of the “offensive” elements of these doctrines (i.e., their groundless claim to truth) into the logic of justification. Not unlike a certain way of thinking about rights, whereby new claims to political enfranchisement are explained as the mere extension of the inherent logic of rights itself (i.e., its ever expanding nature), Rawls’ inclusive account of public reason neutralizes the political character of making judgments and claims. It is as if the logic of public reason itself determined in advance the legitimacy of claims made in the name of nonpublic reason. Thus, abolitionists’ nonpublic reason, which led them to “bas[e] their arguments on religious grounds,” is
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redeemed as politically valid by virtue of the fact that it “supported the clear conclusions of public reason.” Likewise, the nonpublic reasons advanced by the civil rights movement, led by Martin Luther King, Jr., are redeemed by the “appeal to the political values expressed in the Constitution correctly understood” (PL, 250). And so on. But of course what it means to “correctly” understand the political values of the constitution is given neither in the logic of the values themselves (which would require their necessary expansion, on pain of contradiction) nor by the imputation of public reason thinking to nonpublic reason claim-making. The sense of correctness is generated, rather, by the very practice of making political claims. Our sense of necessity here, in other words, belongs not to any logic but to the contingent historical fact that abolitionists, civil rights activists, and suffragettes claimed their freedom and equality, and their claim was eventually heard and taken up by others. It may appear as if it had to be that way—that such advances were already guaranteed, so to speak, by the principles inherent in the constitution or the logic of rights—but that is the illusion created by public reason. The achievements of abolitionism, the civil rights movement, and feminism did not have to happen at all and, as anyone familiar with the history of these struggles knows, came quite close to not happening at all. Recognizing the contingency of these advances as genuine but fragile political achievements forged through conflict and struggle is surely crucial to recognizing freedom in our current political practices. My point in questioning the idea of public reason as a kind of grand narrative for making sense of this history, or as a purification mechanism for making public sense of nonpublic reason, is not to deny that disenfranchised individuals and groups do in fact need to articulate their claims and judgments in a language that, far from being merely
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subjective, makes an appeal to some kind of universality.35 But the question is whether thinking about that language in terms of the redemption of nonpublic reason by public reason might not conceal and perhaps even distort what is at stake. One thing that is surely at stake is how it was that a suffragette such as Elizabeth Cady Stanton or an ex-slave abolitionist such as Frederick Douglass could be so much as heard as making public judgments and claims. What Rawls observes about slaves was, albeit in a more limited form, applicable to both Stanton and Douglass: “Slaves are human beings who are not counted as sources of claims” (PL, 33).36 The issue here is not whether one can speak the (English) language and be understood but whether the language one speaks is counted or acknowledged as being more than merely subjective. The idea that one can redeem nonpublic reason with public reason assumes that one is in the position of a speaking subject who is counted as the source of claims, and who can therefore make arguments, that is, engage in the practices of justification that are, for political liberals, the only game in town.37 Consider Frederick Douglass’ famous speech, “The Meaning of July Fourth for the Negro.” Delivered on July 5th, 1852 at a meeting sponsored by the Rochester Ladies’ Anti-Slavery Society, this speech is widely considered to be the single most effective and important speech denouncing slavery and advocating emancipation before the Civil War. The speech, and indeed the meeting itself, were designed to provide a counter-celebration to Independence Day. Douglass was among the speakers who exposed the hypocrisy of the Revolution and the elusive ideal of liberty for all. “This Fourth of July is yours, not mine,” he told his white listeners. “You may rejoice, I must mourn.” Douglass’ remarks
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went to the heart of the crime of slavery upon which the American nation had been founded.38 Most importantly for our purposes, Douglass’ speech resists its redemption by the Rawlsian idea of public reason, for it is at odds with the canons of rationality and deliberation on which that idea is based.39 Indeed, Douglass, responding to the imaginary interlocutor who would have him “argue more . . . and denounce less,” denies that the abomination of slavery can be addressed by “argument” at all. But, I submit, where all is plain there is nothing to be argued. What point in the anti-slavery creed would you have me argue? . . . Must I undertake to prove that the slave is a man? . . . . Would you have me argue that man is entitled to his liberty? That he is the rightful owner of his body? . . . . Must I argue the wrongfulness of slavery? Is that a question for republicans? Is it to be settled by the rules of logic and argumentation, a matter beset with great difficulty, involving a doubtful application of the principle of justice, hard to be understood? . . . . There is not a man beneath the canopy of heaven that does not know that slavery is wrong for him. . . . . [Then] must I argue that it is wrong to make men brutes, to rob them of their liberty, to work them without wages . . . flay their flesh with the lash . . . starve them into submission to their masters? Must I argue that a system thus marked with blood . . . is wrong? No! I will not. . . What then remains to be argued? As George Shulman points out, the issue here is white refusal to acknowledge what is already known: “the problem is not an ignorance to remedy by knowledge, but what (and who) we count as real, not an error in logic to remedy by rational argument,
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but a motivated blindness . . . about the other, our conduct, and so about who we think we are. At issue is not just a “gap” between what people say about their ideals and their actual conduct, but a denial of reality so profound that every professed value seems hollow, and people seem false not in some particulars but in every regard.”40 Douglass calls attention to this gap by beginning his speech with the use of the first-person pronoun “I” and then, within the space of three paragraphs, separating himself from his audience through use of the second-person “your.”: “This, for the purpose of this celebration, is the Fourth of July. It is the birthday of your National Independence, and of your political freedom.”41 He claims the right to speak by addressing his audience as “fellow-citizens” but also marks the hollowness of that term for free Northern black Americans like himself and the millions of slaves who were not citizens. Indeed, if the central issue is that we refuse to count others as real in a political sense (as sources of claims), or if we are invested in denying the conditions that so exclude them, then “he [Douglass] must find a form of speech that names such refusals and works through such denials—as a precondition of a dialogue that cannot otherwise happen,” writes Shulman. And so Douglass asserts, “At a time like this, scorching irony, not convincing argument, is needed.” Here a Rawls or Nussbaum might object: “Surely Douglass is “arguing” even as he denies its value, and of course he gives reasons even as he denies their efficacy.”42 Still, the specific mode of argumentation that yields a decisive antislavery judgment is not “based upon reasons and evidence after discussion and due reflection,” which is how Rawls describes the workings of public reason. We would miss the sheer political force of Douglass’ speech if we were, with Rawls, to redeem Douglass’ nonpublic reason with
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public reason. Douglass urges us to “hold fast” to the Declaration of Independence as the “sheet anchor” of the republic, but it could be misleading to say, as Rawls does about Martin Luther King Jr., that Douglass appeals here “to the political values expressed in the Constitution correctly understood” (PL, 250). Although Douglass himself, in his 1851 departure from William Lloyd Garrison’s denunciation of the Constitution as a proslavery document, eventually claimed that, correctly understood, the Constitution was an anti-slavery document, his conversion was no mere return to what was always already there, but a creative, indeed transformative political action: an action that, together with the interpretations of like-minded abolitionists, redefined the meaning of the Constitution as a radical document that authorized Congress to abolish slavery. As Shulman explains, “Douglass does not depict a “decline” from an idealized origin, but mobilizes the authority of revolutionary origins in anti-slavery and insurrection in order to shift how whites judge the meaning of their history, declare principles, and present conduct. He uses their identification as ‘patriots’ not ‘Tories’ to “turn” them against their own tyranny and toward practices of freedom.”43 “Depicting not a valid pluralism of views and practices, but amnesia, disavowal of wrong, and self-destruction, Douglass offers not opinions whose comparable validity [or “reasonable pluralism”] we must grant to achieve civility, but fateful judgments on which our lives depend.” He does not justify principles or demonstrate their correctness; “he owns them in exemplary practice.”44 In short, he publicly enacts a fundamental conviction. What does it mean to speak of a fundamental conviction, and is holding one the equivalent of the dogmatic “zeal to own the whole truth in politics” that Rawls identifies with religious belief, projects onto all forms of genuine political conflict, and would
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contain by excluding its expression in the political realm? “A commitment may seem like a stable noun or constantive, as in Nietzsche’s famous metaphor of a ‘table of values,’” observes Shulman.45 “But commitment is also a verb: we do not so much stand “on” a principle as stand “for” it, and practice it in action.” Nietzsche says “here is my table of values, what is yours?,” thereby inviting us not to ‘justify’ our commitments or values but to own them, to declare our perspective and act accordingly. For Nietzsche, such an act of owning one’s principles or values was a crucial antidote to historicism, which treated values as fated: as values that own us, not we them. As Shulman interprets him, “It is only through action that we come to know what principles really hold good for us.”46 Nietzsche did not think this through in political terms, but we can and should. Just this project and its necessity is what political liberalism, caught in the horizon of historicism, avoids and denies. Rawls would attenuate if not exclude the public expression of fundamental convictions, save those of political liberalism, whose claim to truth has yielded to the claim to reasonableness. He worries, rightly, that practices of commitment tend towards self-righteousness and, if we have the means of state power, the persecution of those who hold different or opposing values. He sees, to his credit (and quite differently from, say, Habermas), that a fundamental conviction is one that we cannot—and do not feel compelled to—rationally justify. Indeed, the logic and rationality of a ‘fundamental conviction’ consists precisely in its not being open to argumentative refutation—that is what makes it a fundamental conviction. One cannot endlessly provide reasons to justify one’s convictions; there comes a point when, to cite Wittgenstein, “I can . . . give no grounds for my way of going on. If I tried I could give a thousand but none as certain as
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the very thing they were supposed to be grounds for.”47 Douglass can hold to his fundamental conviction regardless of whether the majority of white Americans disagreed, just as Elizabeth Cady Stanton, who penned the famous Declaration of Sentiments, could declare the equality of men and women as a self-evident truth in the face of widespread opposition to women’s rights. The problem is that Rawls would exclude from politics expressions of fundamental convictions, which he holds to be unnecessarily divisive, unless of course they can be redeemed by public reason. His insistence that only those norms are valid that could meet with the consent of all affected (in theory) simply fails to account for the political importance of holding fast to a value with which the majority disagrees (and which, therefore, could not be redeemed by public reason) and also to the very phenomenon of holding a fundamental conviction. Is the public expression of “the deep moral truth” of human equality, to borrow Nussbaum’s phrase, necessarily dogmatic and divisive? It is instructive in this regard to recall that Douglass, though he clearly held slavery to be a moral crime against the higher law of nature and gave forceful public expression to that view, came to reject Garrisonianism, largely because of the moral righteousness of its public stance. Such righteousness, as Douglass saw, led to a form of political paralysis and ultimately indifference. As James Colaiaco writes, “To abolish slavery, the intractable Garrison would have gone as far as dissolving the union, leaving two nations, one slave and one free.”48 Recognizing the fatal implications for freedom in Garrison’s uncompromising and wholly moralized approach to ending slavery, Douglass was led to advance a distinctly political approach to abolition, an approach that radically altered how he thought about the relationship of absolute moral claims to politics. He did not counter
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Garrison by asserting the inevitable conflict between morality and political expediency and, in the name of expediency, bracket claims to the moral truth of human equality (as contemporary political liberals would have us do). Rather, he saw that one can and ought to affirm the truth of one’s political principles, but such affirmation will always take into account political context. Pace Garrison, writes Colaiaco, Douglass saw that the refusal to make political compromises and “accept a lesser evil to avoid a greater one, can actually thwart one’s ethical goals.”49 As Douglass himself puts it, “It does not follow that what is morally right is, at all times, politically possible,” but what is politically possible is the only path to the eventual attainment of what is morally right. What is required, then, is not a taboo on making claims to moral truth but the capacity to make political judgments. Such capacity is rooted not in public reason, which would exclude claims to moral truth, but in a distinctly political ability to see things from different points of view and to adjust the claims of one’s own comprehensive doctrine to the exigencies of concrete political events. To publicly express a fundamental conviction in the form of a moral (or any other) truth, then, does not necessarily lead to the “war of all-against-all” prophesized by political liberals. Not only is politics an art of compromise that involves the ability to submit absolute claims to truth to the contingencies of civic association with strangers, it is also a practice of making a range of truth claims that are not absolute in the sense of indisputable because certain. Truth claims come in many forms and, as Wittgenstein reminds us, these forms are as diverse as the language games in which they are in play. Nussbaum forgets just this diversity when she runs together claims to self-evident truths and claims to God in both the Indian and the American Declarations. I may well
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recognize both claims as claims to truth, yet object to the one but not the other (e.g., the reference to God but not to a self-evident truth like human equality).50 Treating all claims to truth as equally absolute (and thus dangerous), Nussbaum overlooks not only the plurality of quite ordinary ways in which we express a sense of truth but also the way in which claims to truth might resonate differently when they are expressed in the form (and as part of the language game) of a political opinion, rather than a philosophical justification. Thus, when Nussbaum asserts that we could drop the reference to self-evident truths or to God with no loss of meaning, she misses how these claims work—work, that is, not as epistemological claims but as political claims. According to Strauss, claims to a higher law or right—for example the claim to natural right on which both the Indian and the American Declarations are based—enable us “to speak of ‘unjust’ laws or ‘unjust’ decisions. In passing such judgments we imply that there is a standard of right and wrong independent of positive right and higher than positive right: a standard with reference to which we are able to judge of positive right” (NRH, 2). Strauss continues: If there is no standard higher than the ideal of our society, we are utterly unable to take a critical distance from that ideal. But the mere fact that we can raise the question of the worth of the ideal of our society shows that there is something in man that is not altogether in slavery to his society, and therefore that we are able, and hence obliged, to look for a standard with reference to which we judge of the ideals of our own as well as of any other society. (NRH, 3) Strauss’ point here can be easily misunderstood. He is not arguing that there is an explicit set of transcendental truths which are expressed, say, in the specific claims of the
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American Declaration (e.g., that all men are created equal). His point is not to affirm those particular self-evident truths or any other self-evident truths. 51 Rather, it is to explain how it is that we can so much as make a claim to a self-evident truth and, specifically, to a truth that puts into question that which our society holds to be absolute or true (e.g., Africans are natural slaves, or women are naturally domestic beings).52 The claim to transcendental principles that political liberals would prohibit in politics (and, as Nussbaum asserts, we can in any case just as well do without) is, for Strauss, crucial to the capacity to make critical judgments. There are serious problems with Strauss’s notion of judgment, which I discuss elsewhere. But it is important to see that those problems do not involve the idea that there are a set of transcendental truths which are absolute and which we can know. What interests Strauss is less the content of any particular truths than the animating political force of truth claims. “The recognition of universal principles thus tends to prevent men from wholeheartedly identifying themselves with, or accepting, the social order that fate has allotted to them. It tends to make them strangers, and even strangers on the earth” (NRH, 14), he writes. When Douglass breaks from Garrison and converts to a view of the Constitution as an anti-slavery document, he does so by reading it as being an expression of, and ultimately subject to, natural law. The Constitution, as James Colaiaco observes, becomes for Douglass “the institutional framework to implement the natural rights proclaimed in the Declaration.”53 And when Douglass appeals to the Declaration’s “saving principles” and implores his audience to “stand by” them, he is not just reasserting, say, the specific principle “all men are created equal” and correctly interpreting it (as Rawls would say). Douglass is asserting his own (an ex-slave’s) right to reassert that principle thanks to a
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standard that is higher than the ideal of his own society. For that ideal, as it is expressed in positive law, does not include him anymore than it included Stanton. It is with reference to that transcendental standard that he asserts himself as a source of claims and member of a political community. It is in that way that he claims, to borrow Arendt’s phrase, “the right to have rights.” I said earlier that the appeal to an absolute, as Douglass’s deeply political (versus Garrison’s wholly moral) understanding of the abolitionist struggle shows, need not lead to the mortal combat that political liberals fear. Does this mean that such an appeal poses no risk to democracy? As I have shown elsewhere, Arendt famously argued that it does: the appeal to an absolute undercuts the freedom of citizens, for it seems to lodge the authority to act politically in an extrapolitical order.54 Moreover, truth claims pose grave dangers to democratic politics in her view, for they tend to preclude all debate. Although Arendt may appear to agree with Rawls here, her concern is fundamentally different: she fears not the mortal combat that truth claims supposedly provoke, but the deafening silence. “Truth carries with an element of coercion,” she writes, for any claim to truth appears “to be beyond agreement, dispute, and consent.”55 But this worry seems to forget Arendt’s own insight, in the very same essay, into the practice of making political claims, namely, that any claim, including claims to self-evident truths, depend in the end on agreement and consent. Thus, Jefferson may have thought that by declaring truths to be self-evident, he was putting them beyond dispute. But “by saying ‘We hold these truth to be self-evident,’ he conceded, albeit without becoming aware of it, that the statement ‘All men are created equal’ is not self-evident but stands in need of agreement and consent— that equality, if it is to be politically relevant, is a matter of opinion and not ‘the truth’.”56
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Nonetheless, surely there is danger in political claims and judgments that purport to embody the whole truth. Aware of this danger, Douglass, though he believed in racial (and gender) equality as a deep moral truth (just as Nussbaum does), was willing to make political compromises which involved how he expressed or pursued the realization of that moral truth. “Failing to make such compromises,” as Colaiaco cites Douglass, “would make party action, or combined effort impossible, by requiring an identity of opinion.”57 Unlike political liberals, however, Douglass does not exclude truth claims in the political realm; rather, he subjects such claims to the contingent demands and exigencies of politics. Thus, Douglass can reinterpret and mobilize the Constitution as an anti-slavery document based on the very same natural law tradition that Garrison also claimed as the basis for his rejection of the Constitution and his uncompromising moral stance.58 It was not the claim to the absolute truth of natural law as such that was decisive in the conflict between Garrison and Douglass, but the particular way in which that claim was employed by each politically. Democratic politics can be endangered by truth claims, but also enabled—there simply is no guarantee, one way or the other. Whereas Rawls tries to provide the guarantee by excluding truth claims as the very condition of democratic politics, Douglass suggests that truth and its place in political life is a political question that has to be worked out—pragmatically and contextually—in the very practice of politics itself. And this practice always carries a risk of mortal conflict, which no political philosophy can possibly eliminate, save by eliminating the very practice of politics itself. Rawls’ occlusion of judgment as a specifically political practice leads to the strange situation in which any comprehensive doctrine or stance that rejects “the idea of public reason and deliberative democracy” (for example, “fundamentalist religious
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doctrines”) will simply be shut out of legitimate public debate. “They [such doctrines] assert that the religiously true, or the philosophically true, overrides the politically reasonable. We simply say that such a doctrine is politically unreasonable. Within political liberalism nothing more need be said” (IPRR, 178).59 But of course a lot more needs to be said—that is, if we are not to satisfy ourselves with talking publicly to people who are already part of the charmed circle of the reasonable and instead try to engage points of view that trouble our very understanding of the reasonable. And isn’t this the real political challenge that faces us today? A political theory that cannot help us recognize and face just this challenge just isn’t worth its salt.60 I asked earlier whether it is felicitous for political theorists to interpret most threats to liberal democracy as various forms of religious zealotry, and I went on to argue that such interpretation needs to be understood as part of a historicist approach to belief, namely, belief as a dispensation of fate.61 Is the supposedly intractable and groundless nature of religious belief the best way to understand stridency and fundamentalist thinking in politics? At issue here is not only the tendency to treat all public truth claims as if they were of the same kind, as I suggested above, but the failure to conceptualize and situate these claims as part of a worldly practice. Whereas Rawls assumes that the fundamentalist aspect of value conflicts lies in the intrinsic nature of the belief, namely its transcendental character, I would argue that it lies in the absence of a public space, and the habits and practices of critical thinking that sustain it, in which to express and debate different beliefs. What is at issue is less something about the intrinsic structure of judgments and claims in some abstract philosophical sense than the political character and time-space of the practices in which they are at stake. As Bryan Garsten observes,
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“frustration, disaffection, and a move toward fanaticism are common responses to liberal efforts to disengage from substantive conflicts over seemingly intractable matters, especially those involving moral and religious issues.”62 Recognizing that it is our practice of politics that turns value pluralism into a form of mortal combat, rather than something intrinsic to that pluralism itself, is crucial to affirming plurality but refusing the Rawlsian price: namely, “a dreary and conservative public discourse, freed of all fundamental challenges,” to borrow Veit Bader’s formulation.63 I admire political liberalism’s recognition and celebration of value differences as an achievement of free liberal democratic institutions. Still, there is something awry in a political stance that construes these differences as that which likewise poses the greatest threat to free liberal democratic institutions, a threat that is best managed through a method of avoidance. We may well agree that value differences exist, but are we not still called upon to form political judgments? Clearly, this is what abolitionists, civil rights activists, and many feminists call upon us to do. Whereas for Rawls, acceptance of “the burdens of judgment leads to the idea of reasonable toleration” (IPRR, 177), that is, to an attenuated notion of what can be discussed politically, I would argue that political liberalism’s otherwise valuable recognition of the limits of reason to produce one conception of truth ought to induce a more vigorous practice of judgment and public debate. 64 As Arendt argues, it is only once we recognize that there are no universal rules for making judgments about matters of common concern that the practice of judging comes into its own.65 Rather than follow Rawls and treat the conflict of values as a hardened fact about modern society that can at best be managed by avoidance and liberal toleration, I think



32



we do better to follow Weber and take up an ambiguity in his term “letzte Wertungen,” which I would translate as ultimate evaluations rather than ultimate values. Die Wertung, which can mean the appraisal, valuing, rating, judging, estimation, and appreciation, conveys a form of action that the word value does not (so much). Letzte means ultimate, last, and final, thus conveying a sense of an absolute that has been reached. This can give the sense of value conflicts as intractable and, as we saw earlier, Weber says as much. But letzte can also mean “latest.” So we could think about die letzte Wertung as the latest act of appraisal, valuing, or judging, rather than as something that is, so to speak, the last act and thus immovable.66 Values might then be seen not as a noun but a verb, not something we have but something we do, that is, valuing as an ongoing activity of assessing, weighing, and comparing. The modern descriptive fact of value pluralism would present us not with the necessity of political liberalism, with its antipolitical strategies of avoidance and toleration, but the problem of political judgment—a critical power that democratic citizens do well to develop and practice. This is a rather different way of responding to the loss of a natural or shared criterion of judgment, just the thing that Rawls rightly highlights when he speaks about a pluralism that is reasonable. Finally, I began this essay with Okin not because I agree with her particular practice of judgment, which does not critically interrogate liberal values, but because her polemic enacts the need to make judgments. By contrast with Nussbaum—who also holds to the deep metaphysical truth of equality but refuses to come clean about her values as value judgments—Okin takes a stand with which I mostly disagree, but which is at least visible as a stand with which one can disagree. Rather than cast value differences as hardened facts to be tolerated, as something to which we owe the respect of not publicly
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declaring our own values, Okin says, “here is my table of values.” It may seem strange— and indeed I myself find it deeply strange—to side, however cautiously and ambivalently with Okin who, when all is said and done, does not practice judgment in any way that I would call self-reflective or critical. But political liberalism can create strange bedfellows.
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35



liberalism and comprehensive liberalism].” Even Rawls is driven to occupy this position, says Okin, as can be seen in his argument that the liberal state ensure that “all children be educated so as to be self-supporting and be informed of their rights as citizens.” The same pertains to Nussbaum, Okin adds, despite the fact that she identifies herself as a comprehensive liberal (MBW, 129). Robert Reich offers a compelling account of how political liberals such as Rawls are driven to embrace a non-neutral conception of the good that clearly advances autonomy as a core political value. This is especially evident in Rawls’ account of education, as Okin also notices. Robert Reich, Bridging Liberalism and Multiculturalism in American Education (Chicago: The University of Chicago Press, 2002), esp. pp. 42-51. 8
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Judgment) to which this essay belongs, I discuss Nussbaum’s own practice of judgment in relation to the debate on women’s status in developing countries. Nussbaum explicitly takes up not only the political liberalism of Rawls but the capabilities approach advanced by Amarta Sen. Martha Nussbaum, Women and Human Development (Cambridge: Cambridge UP, 2000). She proposes to construct a universal framework with which to assess the lives of women in developing countries, arguing that certain universal values “are important for each and every citizen, in each and every nation” (ibid., 6), and they should therefore be adopted by every national government. Collectively named “the capabilities approach,” these values are “an enumeration of central elements of truly human functioning that can command a broad cross-cultural consensus” (ibid., 74). Nussbaum denies that such values are in any way Western liberal values and asserts instead that they are based on “the best ideas” that can be found in any culture (ibid., 49).
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She repeatedly attempts to balance the application of a universal framework to all (as if every person were the same) and recognition of “human variety.” She shirks from declaring her normative commitments as her own or, better, conceals them under the guise of a universal list of values that everyone, regardless of cultural context, would presumably accept. 9
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37



John Rawls, Political Liberalism (New York: Columbia University Press, 1993), 59. Hereafter cited in the text and notes as PL with page references. 10
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Hobbes, who penned the classic antidemocratic response to the competing truth claims of religious sects, which, he argued, could not be adjudicated by reason in the absence of a shared criterion. For the skeptical Hobbes, who questioned men’s access to a natural or shared criterion, mortal combat could be resolved only once citizens relinquished their capacity for private judgment to a sovereign. Although Rawls fully rejects the antidemocratic character of Hobbes’s solution, he too seeks to establish a criterion that all can accept in lieu of the private criteria derived from their comprehensive doctrines. Its name, we shall find, is public reason. 18
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Whimster (New York: Routledge, 2004), 287. By contrast with Rawls, whose work attempts to secure social order by further reducing the role that competing values play in the public realm, Weber was deeply ambivalent about what this withdrawal of values from the public realm meant for the whole range of human vocations, including the vocation of politics and that of science. 19
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Strauss’ critique of liberalism has to be read in tandem with his deeply critical



view of modern rationalism. His account of liberalism as unable to provide a defense of its own values did not lead Strauss to affirm transcendental truth, truths that are beyond question, but to rethink the irreducible role such truths play in political life and what it would mean to question them. It is important to be clear about the notion of truth that concerned Strauss. As John Gunnell argues, the idea of the true as that which is grounded, which is the child of “modern rationalism and the epistemological tradition sprung from Descartes,” is something that Strauss rejected very early in his life. The very “notion of foundations of knowledge, the very essence of modern rationalism, is what Strauss so vehemently repudiated.” John Gunnell, “Strauss Before Straussianism,” Review of Politics 53, no. 1 (1994): 53-74). This repudiation was that of the philosopher who, the moment he embraces certainty is no longer a philosopher, in Strauss’ view. It did not include the city or man as citizen, for in the political realm certainty was called for in the interests of practical life. This certainty, however, is quite different from the
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certainty of a Descartes, with its notion of an irrefutable foundation and justification as the practice of giving reasons that then function as grounds. Strauss’ turn to premodern rationalism was an attempt not only to refute orthodoxy through Socratic rationalism and its claim to know only that one does not know. It also opened up a space in which to think about what it means to assert something as right or true in the political realm, which would not rely on proving it to be true in the sense demanded by modern rationalism. I elaborate this reading elsewhere in the manuscript of which this essay is part. 22



My point here is not to endorse Strauss’ critique of relativism—which I, in any



case, find to be a philosophical rather than political problem; relativism is the other face of rationalism—but to call attention to the problem that political liberalism occludes, namely its own reliance on claims to truth. In a sense, of course, Rawls implicitly recognizes what is at stake. That is why he is not willing to model political liberalism on a mere modus vivendi, as I discuss below. Still, Strauss would say that the taboo on truth claims undermines political liberalism’s ability to defend its own principles against those individuals who do not share them. This problem is blazingly visible in the work of liberal theorists, when they struggle to defend liberal principles abroad. Michael Blake, for example, argues that it is not enough for political liberals to affirm liberal principles as felicitous for generating an overlapping consensus in the face of value differences. Blake wants to affirm such principles as “uniquely privileged, epistemically favored— perhaps in the end as true.” Only then, says Blake, will political liberals be able “to insist upon these values internationally.” Why an epistemological guarantee should produce a political consensus is not a question for Blake. Michael Blake, “Political Liberalism Abroad,” unpublished paper delivered to the Global Justice Seminar, Stanford University,
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2007, 11. Likewise Martha Nussbaum, in Women and Human Development, criticizes Rawls for “preferring to regard the political conception of the person, together with the picture of primary goods, as grounding a consensus only within a particular Western tradition of political philosophy. In reality, however, there seems no reason to think that any of the primary goods is particularly Western,” says Nussbaum. Women and Human Development, 67. Both Blake and Nussbaum (and they are far from alone) chafe against the limits that Rawls, in Law of Peoples, himself places on the international aspirations of political liberalism. What is interesting for my purposes is how each comes up against the limits of an approach that excludes truth claims from the political realm. Crucial here, however, is that Nussbaum and Blake both assume that political problems have epistemological origins and solutions (whereas I, following Strauss’ critique of modern rationalism and Arendt’s critique of modern philosophy, do not). Thus, if we could prove that liberal values are not, as Nussbaum puts it, just our ideas but “the best ideas” (ibid., 49) around, we could overcome the problems associated with political liberalism’s interdiction on truth claims and take international political action. 23



“By contrast to the confident eighteenth-century American text [the Declaration],



the Indian constitution exhibits Rawlsian restraint in its opening statement, speaking only on inalienable rights and refraining from saying where they come from or how they are grounded. . . . . In the final sentence, however, a reference to God comes back in. (It is as if Nehru wrote the first bit and Gandi the second),” writes Nussbaum. (PO, 896). 24



To sustain the possibility of an overlapping consensus in the face of reasonable



pluralism, it might be thought that its defenders must deny that political liberalism is simply true, severely hampering their ability to defend it. To cope with this, Rawls
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developed a particular stance of avoidance, which he called “the method of avoidance.” John Rawls, Collected Papers, ed. Samuel Freeman (Cambridge: Harvard University Press, 1999), 395. Perhaps defending political liberalism as the most reasonable political conception is to defend it as true, but Rawls neither asserts nor denies that this is so. This method of avoidance hardly solves the problems discussed in note 21. 25



Already in Political Liberalism, as I discuss below, Rawls sees that he must



explain the religious and moral claims that animated the abolitionist movement and make them consistent with the requirements of public reason. In his more mature writings on public reason, he takes up the criticism that public reason is too restrictive, for it “tries to settle political questions in advance” (IPRR, 164). Using the example of school prayer, Rawls notes that this critique assumes that “a liberal position on this question would deny its admissibility in public schools.” And though the exercise of public reason will most likely reach just that conclusion, this is not due to the substantive and prescriptive nature of such reason. “The idea of public reason is not a view about specific political institutions or policies. Rather, it is a view about the kind of reasons on which citizens are to rest their political cases in making their political justifications to one another when they support laws and policies that invoke the coercive powers of government concerning fundamental political questions” (ibid., 165-166). The Rawlsian idea of public reason may well not decide in advance the outcome of any political debate in the strict substantive sense Rawls describes. But, as I discuss below, the rules of public reason and, especially, the paramount criterion of “reasonableness,” do very well decide in advance what kinds of issues can so much as be entered into the debate and the terms on which they will be accepted or denied.
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26



Joshua Cohen has persuasively argued that truth “is so closely connected with



intuitive notions of thinking, asserting, believing, judging, and reasoning that it is hard to understand what leaving it behind amounts to.” Joshua Cohen, “Truth and Public Reason,” unpublished paper, p. 22. Cohen wishes to develop a specifically political conception of truth, which would leave behind philosophical debates about the nature of truth (e.g. correspondence, coherence, etc.). Calling something more reasonable, he rightly suggests, is not necessarily less divisive that calling it true. Citing Rawls, “Holding a political conception as true, and for that reason alone the one suitable basis of public reason, is exclusive, even sectarian, and so likely to foster political division” [emphasis added], Cohen remarks: divisiveness does not come from appealing to the concept of truth, with its singularity. In the framework of political liberalism, with the idea of public reason, divisiveness comes from thinking that there is one suitable basis for public reason. If that is objectionable then it is wrong to think in particular that because a conception is true, it alone has a role to play in public argument. But that inference can be resisted, while preserving a place for the concept of truth. It makes perfectly good sense to say: “my view is true, but other views, while not true, are reasonable to believe, and what matters for democracy’s public reason is reasonableness not truth.” We need not drop the concept of truth in order to drop the thesis—suggested in this passage—that the truth of a proposition is the necessary condition for its playing a permissible role in public reason, or the thesis . . . that its truth suffices to license appeal to it in political reflection and argument. (p. 44)
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In other words, to introduce a claim into public reason, one need not hold it to be true; by the same token, holding it to be true is no reason to exclude it from public reason. Whether a claim meets the criteria of public reason, then, does not have to do with the claim to truth but reasonableness. If I make a public claim that “God ensouls the fetus at quickening,” and that therefore abortion at 18 months is murder, says Cohen, the claim will be rejected because it is not reasonable. Adding truth to this claim (“[B]ut it is true that God ensouls . . .”) doesn’t alter anything: “If the proposition that God ensouls the fetus at quickening was not relevant, then the truth of that proposition is not relevant” (p. 49). Such a claim adds “no politically-relevant argument. . . .Truth, in short, has no power to transform an otherwise irrelevant consideration into a relevant consideration” (p. 50). (These considerations, says Cohen, are relevant only “internal to a view that includes a correspondence conception of truth” [ibid], not to public reason, which does not rely on such a conception.) Rather than “yield the concept of truth” to those who want to embody the whole truth in their politics, says Cohen, “the response is to underscore the phenomena of reasonable doctrinal disagreement, explain the value of a shared ground of argument among equals, point out that the case for a shared ground is not founded on a skeptical or relativist outlook, and clarify the appropriate but limited role of judgments about truth on that shared ground—thus denying the sufficiency of truth” (p. 53). I agree with Cohen that it is not the claim to truth as such that makes something politically relevant. But what does make something politically relevant? To say that the claim about the crime of abortion is not politically relevant (according to the terms of public reason) and therefore would not be heard seems to me to beg the question. As I argue below, abolitionists made the claim (mostly in terms of a moral truth based on religious faith or
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the higher law of nature) that slavery was a crime, and this claim was, for a long time, not considered at all politically relevant—until it was. Was it something about public reason that made it relevant, which is what Cohen would likely suggest? Whereas Cohen’s project is to defend the Rawlsian idea of public reason, which, absent the conception of truth, he rightly holds, “is unnecessarily contentious . . . and hard to understand” (p. 5), mine is to question the idea of political speech and judgment that is implicit in political liberalism and its notion of public reason. I take Rawls’s exclusion of truth claims not as a problem that can be more or less easily remedied in the otherwise useful manner suggested by Cohen, but as symptomatic of political liberalism’s deeply antipolitical tendencies. 27



According to Strauss, historicism was a reaction against the universal or abstract



principles and, more specifically, their revolutionary force. For such principles invite “man to judge the established order, or what is here and now, in the light of the natural or rational order; and what is here and now is more likely than not to fall short of the universal and unchangeable norm” (NRH, 13). In fact, historicism is far more complex than Strauss’ account of the revolt against universal principles allows. In another chapter of the book to which this paper belongs, I explore the various strands of historicism in an attempt to complicate the story Strauss tells. 28



As Strauss observes, historicism has a lot to recommend it; most importantly, it can



help us in our fight against any dogmatism of values, for it rejects the idea of absolute truth. At a certain point in its development, however, historicism came to look rather like the thing it set out to combat: “We are forced to suspect that historicism is the guise in which dogmatism likes to appear in our age” (NRH, 22), asserts Strauss. What becomes dogmatic
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is the belief or thought that “all thoughts or beliefs are historical, and hence deservedly destined to perish” (NRH, 25), says Strauss, but also the idea that there cannot be any challenge to the truth of the historicist thesis that all thoughts and belief are historical and destined to perish. “The historicist thesis is self-contradictory or absurd. We cannot see the historical character of all thought—that is, of all thought with the exception of the historicist insight and its implications—without transcending history, without grasping something trans-historical” (NRH, 25). 29



This fatalist view of comprehensive doctrines raises several interesting issues



which I cannot explore in the context of this paper, but plan to develop later. One of these would be how such fatalism links up with the virtual fetish that liberals make of “choice” (e.g., see Rawls on the gendered division of labor in note 55 below). Another would be how such fatalism squares with the so-called “right of exit” that liberals invoke to determine the proper limits of state power. At what point, in other words, is my participation in the practices that belong to a particular comprehensive doctrine no longer “voluntary”? The entire debate over compulsory grammar school education turns on this issue, since it is assumed that to have a meaningful right of exit I must become an autonomous being, and education is crucial to the development of that autonomy. 30



According to Rawls, an overlapping consensus is different from a modus



vivendi. “An overlapping consensus is . . . not merely a consensus on accepting certain authorities, or on complying with certain institutional arrangements, founded on a convergence of self- or group interests. All those who affirm the political conception start from within their own comprehensive view and draw on the religious, philosophical, and oral grounds it provides. The fact that people affirm the same political conception on
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those grounds does not make their affirming it any less religious, philosophical, or moral, as the case may be, since the grounds sincerely held determine the nature of the affirmation” (PL, 147-148). 31



To give publicly acceptable reasons is by definition to “recognize a duty not to



decide in view of the whole truth so as to honor a right or duty, or to advance an ideal of the good” (PL, 219). 32



Rawls, “The Idea of Public Reason Revisited,” 132-133.
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Rawls’ would take off the political agenda the most divisive issues. But critics



rightly argue that this would imply that citizens regard as reasonable only those ideas which are compatible with “existing premises that everybody already shares.” Jeremy Waldron, “Religious contributions in public deliberation',” San Diego Law Review 30 (1993): 81748; quotation is from p. 838). There would be no public space in which to break with existing paradigms or parameters of debate. In “The Idea of Public Reason Revisited,” Rawls, reacting to Waldron (IPRR, 143, n. 30), argues that because of the free-standingness of political liberalism “the forms of permissible public reason are always several. Moreover, new variations [on held political conceptions] may be proposed from time to time and older ones may cease to be represented (IPRR, 142). Rawls claims not to aim at the “complete specification of [public] conduct.” But Waldron does not claim that there would be no room for disagreement and change in Rawls’ proposals. He only claimed that fundamental challenges are ruled out as soon as you declare them as beyond doubt by removing them from the political agenda. To respond to Waldron’s real objection, Rawls would have had to explain why we are not allowed to discuss all conflicting opinions, rather than variations on existing paradigms only.
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34



This same problem is visible in Rawls’ attempt, in “The Idea of Public Reason



Revisited,” to address some of the criticisms that were made about the restrictive notion of public reason in Political Liberalism. Now Rawls claims, “It is imperative to realize that the idea of public reason does not apply to all political discussion of fundamental questions, but only to discussions of those questions in what I refer to as the public political forum” (IPRR, 133). For example, Rawls admits that there is something called “the background culture,” better known as “civil society,” which includes “the culture of churches and associations of all kinds, and institutions of learning at all levels” (ibid., 134.) The background culture neither meets nor needs to meet the requirements for public reason, says Rawls (quite pragmatically, I might add, since it is de facto the case). Before concluding that Rawls has indeed relaxed his requirements for public reason, we should note that public reason, though clearly required for public officials in Rawls’ view, should also be aspired to by “citizens who are not government officials” (ibid., 135). Indeed, citizens should ideally learn “to think of themselves as if they were legislators” (ibid.), he adds. As it turns out, this is no mere aspiration but, as in Political Liberalism, a concrete demand of “the wide view of public political culture” (ibid., 152). Once again we are told that it is admissible to introduce into political discussion reasonable comprehensive doctrines, religious or nonreligious, “provided that in due course proper political reasons—and not reasons given solely by comprehensive doctrines—are presented that are sufficient to support whatever the comprehensive doctrines are said to support” (ibid.). Rawls calls this “the proviso,” in order to distinguish “public political culture from the background culture,” and says that it must be satisfied in due course (i.e., if not today, then tomorrow or soon enough). Although this statement has been
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interpreted as a concession to the critiques just mentioned, I see little difference from the “inclusive” view of public reason, given in Political Liberalism, which was used to explain abolitionism and the civil rights movement. Once again, we have the demand that nonpublic reason be (albeit eventually) articulated in the terms of public reason; and, once again, we have a highly restrictive understanding of what would count as public reason. Also important to notice here is that only “reasonable comprehensive doctrines” are allowed into the translation game of nonpublic into public reason. But that of course begs the whole question of how it is that opinions and judgments that were once considered totally unreasonable and not in any way fit for public view or (e.g., slavery is wrong, or blacks and women should be enfranchised) came to be seen as properly public and reasonable views. It is easy to exclude views that we find reprehensible from the political liberal’s idea of the reasonable, but the fact is that many of the views we hold today as reasonable were once seen as totally unreasonable and not worthy of public discussion by the majority of Americans. This was most obviously the case with abolitionism and women’s rights, both of which were declared by the majority of citizens to be obviously ridiculous and unworthy topics of public debate. If Rawls has no way to explain this kind of transformation in public opinion and judgment, that may well be because the locus of politics in his account is not the so-called nonpublic (i.e., nonofficial) culture, let alone the “background culture” of civil society, but the very official public political culture. Rawls’ blindspot is the genuine social change that originates not in this official realm but in those realms that, according to him, must translate their nonpublic reasons into public reason in order to become legitimate within the frame of
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political liberalism. Once the translation takes place, the actual political origin of such change becomes invisible. 35



I discuss this point in Linda M. G. Zerilli, Feminism and the Abyss of Freedom



(Chicago: The University of Chicago Press, 2005), ch. 4; and in Linda M. G. Zerilli, “This Universalism Which Is Not One,” Diacritics 28, no 2 (August 1998): 3-20. 36



For Rawls, the example of slaves serves to support his argument that the view



of the person as free and equal is a political conception. I agree that it is. But that is all the more reason to consider how it is that one comes to be seen as the originator of claims. Married women in mid-nineteenth century America could not vote, legally own property, make a will, sign a contract or, if employed, claim their own wages. 37



Rawls writes, “Public reasoning aims for public justification. We appeal to



political conceptions of justice, and to ascertainable evidence and facts open to public view, in order to reach conclusions about what we think are the most reasonable political institutions and policies. Public justification is not simply valid reasoning, but argument addressed to others: it proceeds correctly from premise we accept and think others could reasonably accept to conclusions we think they could also reasonably accept” (IPRR, 155). This might sound like the basis for a specifically rhetorical understanding of public reason, that is, one which would take into account the particular features (opinions, standpoints, interests) of one’s audience, but it is far from that. Rawls includes as relevant features that belong to only the most general agreement on the core political principles of political liberalism (e.g., the idea of fair cooperation, regarding the person as a free and equal citizen, etc.). Thus the language game of justification—thought it is not strictly speaking reducible to correct reasoning (which can be done in solitude), whereas the
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demand of reasonableness needs to take into account other people and what they would accept—is nonetheless sterile as a way of thinking about political speech. 38



For an excellent account of Douglass’ speech, which sets it in historical context



and relates it to the struggle for women’s rights, see James A. Colaiaco, Frederick Douglass and the Fourth of July (New York: Palgrave Macmillan, 2006). I am using the Douglass text at www.historyisaweapon.com 39



Above all, Douglass’ speech is at odds with Rawls’ stunningly abstract



conception of public reason, whose paradigmatic exercise, as he explains in Political Liberalism, is that of the Supreme Court (PL, 231-240). But even in his most recent statement on public reason, which attempts to address such criticism, Rawls writes: Since we are seeking public justifications for political and social institutions . . . we think of persons as citizens. In giving reasons to all citizens we don’t view persons as socially situated or otherwise rooted, that is, as being in this or that social class, or in this or that property and income group, or as having this or that comprehensive doctrine. Nor are we appealing to each person’s or each group’s interests, though at some point we must take these interests into account. Rather we think of persons as reasonable and rational, as free and equal citizens . . . These features of citizens are implicitly in their taking part in a fair system of cooperation and seeking and presenting public justifications for their judgments on fundamental political questions. (IPRR, 171). This account of what it means to reason publicly may well describe Supreme Court briefs, but it is hardly imaginable as effective political speech. An orator who did not taken into account the standpoint of his or her audience might meet the public reason
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purity test, but the chances of persuading anyone are more likely less than zero. Among the many things that made Douglass a brilliant orator, was just his understanding of the central principles of rhetoric. On the importance of rhetoric in Douglass’ speeches, see Colaiaco, Frederick Douglass and the Fourth of July. On Rawls’ impoverished understanding of public speech, see Garsten, Saving Persuasion, esp. 5-17, 185-195. 40



George Shulman, “Prophecy and Authority in Politics,” unpublished paper, 24.



I am indebted to Shulman’s compelling critique of pluralism and rich reading of Douglass’ speech. 41



Emphasis added. On this point see Colaiaco, Frederick Douglass and the



Fourth of July, 33-34. 42



This is Shulman’s phrasing. “Prophecy and Authority in Politics,” 31.
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Ibid., 27. As Colaiaco also argues, Douglass “equat[ed] slavery with ‘British



tyranny,’” and “portrayed the abolitionist as the true descendent of the American Revolution.” Frederick Douglass and the Fourth of July, 37. 44



Shulman, “Prophecy and Authority in Politics,” 28.



45



Ibid., 9.
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Ibid., 9.
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Ludwig Wittgenstein, On Certainty, ed. G. E. M. Anscombe and G. H. von



Wright, trans. Denis Paul and G. E. M. Anscombe (New York: Harper & Row, 1969) §307). 48



Colaiaco, Frederick Douglass and the Fourth of July, 92.
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Ibid., 92. As Colaiaco explains, “Douglass put his pragmatism into practice. For



national elections, he did everything in his power to advance the cause of freedom by
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supporting the platform of the Liberty Party, later known as the Radical Abolitionists, calling for the immediate abolition of slavery everywhere in the United States. But once the election drew near, recognizing that an abolitionist victory was unlikely, he prudently switched his support to those political parties, such as the Free Soil Party [which sought merely to contain rather than abolish slavery], and subsequently to the Republican Party, which had better chances of success.” Ibid., 94. Likewise, Douglass switched his support from the abolitionist Gerrit Smith to the Republican Abraham Lincoln in the 1860 presidential election, even though Lincoln’s party advanced a strategy of containment rather than abolition. Ibid. 50



Thanks to Troy Jollimore for this point.
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Strauss himself has been read as advocating a return to natural right, but I do



not think that interpretation is substantiated by his text. What he describes is, above all, the loss of the belief in natural right and the consequences its loss has for democratic politics. But perhaps loss is not the most felicitous way of describing our situation, for it almost inevitably leads us to think we should rush to restore natural right and also occludes the ways in which the trace of such right persists in our political language. Strauss himself warns against the temptation to restore what we have supposedly lost. Certainly the seriousness of the need of natural right does not prove that the need can be satisfied. A wish is not a fact. Even by proving that a certain view is indispensable for living, one proves merely that the view in question is a salutary myth: one does not prove it to be true. Utility and truth are two entirely different things. The fact that reason compels us to go beyond the ideal of our society does not yet guarantee that in taking this step we shall not be confronted with a void or
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a multiplicity of incompatible and equally justifiable principles of ‘natural right.’ (NRH, 6) 52



I read Strauss here as saying that what inspires our ability to make political



claims is a sense of their universality. That everyone does not agree with us does not necessarily diminish our sense of their universality (everyone ought to agree). This is how Kant talked about aesthetic claims in the third Critique. The rightness or wrongness of the claim is not to be decided at the empirical level of actual agreement, or at the epistemological level of correct rule application. I discuss this in Linda M. G. Zerilli, “‘We Feel Our Freedom: Imagination and Judgment in the Thought of Hannah Arendt,” Political Theory 33, no. 2 (April 2005), 158-188. Where I disagree with Strauss is on the charge of the relativism that supposedly ensues once we lose track of transcendental truths such as natural right. If we understand our predicament in terms of relativism, we shall be tempted to seek transcontextual criteria and grounds for political judgments. Strauss himself admits that such a quest must end in failure. But such failure, I would argue, amounts to an inability to make judgments only if we assume that practical judgment requires such criteria or grounds. Here I would agree with Gunnell when he argues that “the actual locus of relativism is not practical life but philosophy. It is a philosophical dilemma that has no real practical counterpart. It is the logical mirror image of rationalism, and outside the context of rationalism and philosophical foundationalism the problem has no meaning.” John Gunnell, “Relativism: The Return of the Repressed,” Political Theory 21, no. 4 (Nov., 1993): 563-584; quotation is from p. 565. Just this locus of the problem of relativism is what makes its presence in Strauss’s work so puzzling, for he fully rejected the foundationalism that is relativism’s supposed antidote (see note 20
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above). If it is to make any sense, one would need to read Strauss’s understanding of relativism and its solution in relation to classical thought, not modern philosophy. 53



Colaiaco, Frederick Douglass and the Fourth of July, 85. “Douglass’s anti-



slavery reading of the Constitution relied upon a moral mode of legal interpretation . . . which dramatizes a conflict between human law and the higher universal natural law.” Ibid., 104. Such a mode of interpretation allowed Douglass to exploit the ambiguities of the language in that founding document in the service of the anti-slavery cause: “If the language of any part of the Constitution could be tortured into a doubt whether Slavery was favored or not, we had a right to take advantage of that dubious language, and construe it on the virtuous side,” he writes. Quoted in Ibid., 105. The tradition of natural law that Douglass (like many other abolitionists, including Garrison [see note 57 below]) drew upon was articulated by William Blackstone in Commentaries on the Laws of England (1765) and widely cited by advocates of the early American republic. “This law of nature, being coeveal with mankind and dictated by God himself, is of course superior in obligation to any other. It is binding all over the globe in all countries, and at all times: no human laws are of any validity, if contrary to this; and such of them as are valid derive all their force, and all their authority, mediately or immediately, from this origin.” Quoted in Ibid., 85. 54



See Hannah Arendt, On Revolution (New York: Viking, 1965), ch. 5; Zerilli,



Feminism and the Abyss of Freedom, ch. 4. 55



Arendt, “Truth and Politics,” 239, 240. I have tried to complicate interpretations



of Arendt’s view on truth in Linda M. G. Zerilli, “Truth and Politics,” Theory and Event 9, no. 4 (2006).
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Hannah Arendt, “Truth and Politics,” in Between Past and Future: Eight



Exercises in Political Thought (New York: Penguin, 1993): 227-264; quotation is from p. 246. I discuss this point in Feminism and the Abyss of Freedom, ch. 4. One can hold to one’s fundamental conviction in the face of massive disagreement and non-consent, as Stanton and Douglass for many years did, but at a certain point others too must take up one’s claim and affirm it as true, right, or just. This is not an epistemological problem that can be addressed at the level of theory but a political problem that has to be worked out in practice. Either I convince others of the rightness of my cause and mobilize them to act on it—or I don’t. And this convincing may well appeal to truth, though, as I have argued elsewhere, this specifically political understanding of truth takes something other than the form of giving proofs. I explain the difference between giving proofs and making political arguments in Zerilli, “‘We Feel Our Freedom: Imagination and Judgment in the Thought of Hannah Arendt,” and in Feminism and the Abyss of Freedom, ch. 4. 57



Colaiaco, Frederick Douglass and the Fourth of July, 92.
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At the 1833 American Anti-Slavery Convention, Garrison argued: “All those



laws which are now in force, admitting the right of slavery, are therefore before God utterly null and void.” Quoted in Ibid., 84. Like Douglass, he drew on the natural law tradition to contest the validity of positive law; but unlike Douglass, he used that tradition to denounce the Constitution as a pro-slavery document that, thanks to natural law, ought to be rejected as null and void. 59



“There is, or need be, no war between religion and democracy” (IPRR, 176)



asserts Rawls, explaining a key achievement of political liberalism. But that assumes that
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the religion at issue already falls under the category of the “reasonable.” There is indeed war between democracy and the “fundamentalist religious doctrines” that Rawls declares “unreasonable” and about which “nothing more need be said” (ibid., 178) 60



Rawls assumes that what counts as a public reason must be deeply limited



because citizens “cannot reach agreement or even approach mutual understanding on the basis of their irreconcilable comprehensive doctrines” (IPRR, 132). Thus, he asserts, a “political community,” conceived as a “political society united in affirming the same comprehensive doctrine,” is unrealistic and undesirable (PL, xvii, 146). Claiming that it is a “general fact . . . that a continuing shared understanding on one comprehensive religious, philosophical or moral doctrine can be maintained only by the oppressive use of state power” (ibid., 37), Rawls concludes that the possibility of a political community “is excluded by the fact of reasonable pluralism together with the rejection of the oppressive use of the state power to overcome it” (ibid., 146). But why can “a continuing shared understanding of comprehensive religious, philosophical or moral doctrines” be maintained only “by the oppressive use of state power?” And might not the restrictions on public reason also restrict the possibility of gaining some new agreement on matters of public concern? One does not have to endorse the telos of agreement that animates the work of Habermas or some form of communitarianism to see that Rawls treats pluralism as a hardened fact about modern society which by definition excludes the possibility of articulating ideas of political community. This leads to political liberalism’s tendency to shrink the public realm to the point of total irrelevance, and then to be surprised when things like the “culture wars” suddenly erupt on the political stage as people make claims to values that fall outside the purview of public reason.
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As Bryan Garsten observes, Rawls goes so far as to interpret “even Adolf



Hitler’s fascist rhetoric as essentially religious in nature.” Saving Persuasion, 183. 62



See Ibid., 184. As Garsten notes, Stephen Carter’s account of the rise in the



1990s of the Christian Coalition suggests that this is indeed the case (ibid.). Stephen Carter, The Culture of Disbelief: How American Law and Politics Trivialize Religious Devotion (New York: Basic Books, 199). 63



Veit Bader, “Religious pluralism: secularism or priority for democracy?”



Political Theory 27, no. 5 (1999): 597-633; quotation is from p. 618. 64



Consider how the idea of tolerance works in relation to the gendered division of



labor. As Rawls (citing Okin) puts it, “some believe that the family itself is the lynchpin of gender injustice.64 However, a liberal conception of justice may have to allow for some traditional gendered division of labor within families—assume, say, that this division is based on religion—provided it is fully voluntary and does not result from or lead to injustice” (IPRR, 161). Thinking about political questions as he does almost exclusively in juridical terms, the only issue that arises for Rawls is whether “such division can be forbidden.” “This is ruled out, he argues, “because the division of labor in question is connected with basic liberties, including the freedom of religion” (ibid.). The upshot of such tolerance?: “Thus, to try to minimize gendered division of labor means, in political liberalism, to try to reach a social condition in which the remaining division of labor is voluntary” (ibid.). Needless to say, this solution fully occludes the compulsory character of the so-called voluntary. As Rawls well knows, the disenfranchisement of women and Blacks was also once considered voluntary, not to mention slaves’ subservience to their masters.
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65



I discuss this in Zerilli, Feminism and the Abyss of Freedom, ch. 4.



66



Although I am unable to dwell on Weber in this context, I would say that it is



deeply mistaken to interpret his account of values as if he thought of them as absolute, as final stands that were beyond our critical judgment as values, which is how political liberalism tends to think of them. The problem I see Weber struggling with is how to keep ultimate evaluations subject to our critical judgment without falling back into the rationalist pretensions of science.
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