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WWW.LIVELAW.IN IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction) W.P.No.



of 2017



P.A.Joseph S/o. P.Antony, No.19/5, Prakadeeswarar Nagar, Arumbakkam, Chennai -106.



…Petitioner



1. The Union of India Represented by its secretary Department of Law and Justice 26, Mansingh Road, Jaisalmer House New Delhi – 110011 2. The Election Commission of India, Rep by Chief Election Commissioner, Ashoka Road, New Delhi – 110001



….Respondents AFFIDAVIT



I, P.A.Joseph S/o. P.Antony, Christian, aged about 36 years, residing at, No.19/5, Prakadeswarar Nagar, Arumbakkam, Chennai



-106, do hereby



solemnly affirm and sincerely state as follows:I am the Petitioner herein and as such I am well acquainted with the facts of the case as stated hereunder; 1. The Present petition is filled seeking for issuance of Writ of Declaration declaring Sections 8 (1) (c) and 8 (1) (e) respectively of The Representation of Peoples Act 1951 as Illegal and unconstitutional in so far as restricting the disqualification only to an extent of criminal conviction alone dehors the statutory punishment/penalty levied based on a finding imposed by the competent Adjudicating Authority exercising their Quasi- Judicial Power under the special Acts namely The Customs Act 1962 and The Foreign Exchange



WWW.LIVELAW.IN Regulation Act 1973 respectively, on the very same offence. The object and purpose of this writ petition is to reinforce probity in public life, which the Higher courts of this country cannot discord to interpret the statutes in tune with constitution. 2. I state that, The issue in hand deals with the disqualification prescribed under the Section 8 of the Representation of Peoples Act. The said section enumerates various Disqualifications for being chosen as or for being a Member of Parliament or Member of State Legislature. Section 8(1) (c) and Section 8(1) (e) states that a person will be disqualified if he or she is convicted under Customs Act 1962 and FERA Act 1973 respectively. There is a great difference in using the word “conviction” alone in respect of these acts for purpose of disqualification with that of other acts. There is parallel Adjudicatory proceedings prescribed under both these Acts and for which separate Adjudicating Authority, Appellant Authority, Statutory Appeals are provided dehors criminal prosecution. The provisions even included a fine, (in criminal court) without sentence. 3. I am to state that, both adjudication proceedings and criminal proceedings are parallel for a violation prescribed under both customs Act and FERA Act respectively. Assuming that a person is found guilty for contravention of provisions of



customs Act or FERA Act and very same person is acquitted in



the criminal case, Now the moot question is what is the effect of finding given by statutory Adjudicatory Authorities when it comes to Representation of peoples Act. Can we simply brush aside the findings of a Competent Statutory Authority holding a person guilty for contravening the provisions of customs Act or FERA Act? Both the criminal prosecution and Departmental Adjudication were initiated for violation of same provision under the act. When one authority finds him guilty and imposes the punishment/penalty prescribed under the Act and other authority not finding him guilty and acquits him whether the guilt adjudged by the competent authority is erased or nullified, the fact is “it still stands”. When the criminal prosecution is pending for a long years 4. I state that, for better appreciation I now extract the provision of FERA act which enables both Adjudication and Criminal Prosecution Section 50 Penalty.— If any person contravenes any of the provisions of this Act [other than



WWW.LIVELAW.IN section 13, clause (a) of sub-section (1) of 1[section 18, section 18A] and clause (a) of sub-section (1) of section 19] or of any rule, direction or order made thereunder, he shall be liable to such penalty not exceeding five times the amount or value involved in any such contravention or five thousand rupees, whichever is more, as may be adjudged by the Director of Enforcement or any other officer of Enforcement not below the rank of an Assistant Director of Enforcement specially empowered in this behalf by order of the Central Government (in either case hereinafter referred to as the adjudicating officer). Section 56. Offences and prosecutions.— (1) Without prejudice to any award of penalty by the adjudicating officer under this Act, if any person contravenes any of the provisions of this Act [other than section 13, clause (a) of sub-section (1) of 1[section 18, section 18A], clause (a) of sub-section (1) of section 19, sub-section (2) of section 44 and sections 57 and 58], or of any rule, direction or order made thereunder he shall, upon conviction by a court, be punishable,— (i) in the case of an offence the amount or value involved in which exceeds one lakh of rupees, with imprisonment for a term which shall not be less than six months, but which may extend to seven years and with fine: Provided that the court may, for any adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less than six months; (ii) in any other case, with imprisonment for a term which may extend to three years or with fine or with both.



I state that, on clear reading it can be observed that both the Adjudication proceedings and Criminal Proceedings are parallel, verbatim same and it is invoked for contravention of same provisions under same Act. 5.



I state that, the above point needs to be considered in larger public



interest as both the Acts referred above and offences prescribed are very serious in nature. The Parliament had no power to restrict the disqualification only to criminal conviction when the very Act holds that both Adjudication proceedings and criminal proceedings are parallel and the very Act never differentiate both proceedings. I state that, the Parliament cannot defer a disqualification of a person by restricting to criminal conviction alone when the very act holds that both Adjudication proceedings and criminal proceedings are parallel and the very Act never differentiate both proceedings.



WWW.LIVELAW.IN 6. I state that, the present question of law was never raised and decided and it needs to be decided at this juncture for the reason that one Mr. T.T.V.Dinakaran claiming to be in – charge General Secretary of “All India Anna Dravida Munetra Kazagam in short AIADMK” had announced that he is going to contest in a bye election of “R.K.Nagar Constituency”. Some interesting facts is extracted for better appreciation of our case. a. He was charged under offences of contravening provisions such as Section 8,9,14 of FERA act 1972 for the reason that he acquired foreign exchange without previous general or special permission from the Reserve Bank of India during the year 1994/95 from persons not being authorised dealers in foreign exchange and deposited the amounts in a bank account outside India. b. Parallel proceedings of Statutory Adjudication for imposition of penalty by the department and also Criminal Prosecution were invoked simultaneously for contravening provisions referred under Section 8,9,14 of FERA act 1972 . c. As far as Statutory Adjudication is concern, detailed enquiry was conducted and based on evidence, the Adjudicatory Authority had found him guilty and imposed a fine of 31 crores. This was taken on Appeal and in appeal the Adjudicating authority order was confirmed and penalty was reduced to 28 crores. This was further taken on Appeal before the Division Bench of this Hon’ble Court in C.M.A. No. 914 of 2000 and by order dated 6.1.2017 the Appeal was dismissed and lower Appellant order was confirmed. d. The observation made in C.M.A. No. 914 of 2000 by Hon’ble First Bench is crucial hence I am extracting it for better appreciation. “Therefore, the protection given to a company is not an absolute bar to proceed against the directors and it is to be decided on the facts of the each case put to test. In this regard, the appellate authority, after analysing the matter in detail, and also considering the evidence placed on record, came to the conclusion that the name of the company Dipper Investments Limited was used for obtaining the bank drafts, opening an account in Barclays Bank, and for crediting the amount of drafts in that account and transferring the funds so credited to the accounts of Meer Care & Desai, Westback Ltd., and Bank of Ireland. There is also a clear finding that none of these acts could be attributed to the company and that there is no evidence that these were done in the



WWW.LIVELAW.IN course of company's business. It has also been further held that all acts of a corporate entity are to be done in the name of that entity, but does not necessarily follow that whatever has been done in the name of a corporate entity must be held to be the acts of that entity. After a threadbare analysis of the evidence on record, the appellate authority has held that there is no evidence of any concrete proposal, much less of commencement of any business abroad by the company. With regard to the plea that the funds in the name of the company belong to the company only and the Directors of the company are not the owners of such funds and that the order challenged before the appellate authority has been made on the basic misconception in failing to distinguish between the company as a legal entity and the character and capacity of the Directors of the company, it has been held by the appellate authority that what the appellant has assumed as Department's case in the show-cause notice is only a narration of the transactions, as appearing on the face of the documentary evidence, and the view that the Department has taken on that evidence is reflected in the charges made against the appellant and their proposal to proceed against the appellant on those charges. Even though the show-cause notice does not spell out as to how the charges can be made out on the basis of the evidence as narrated, that has been done in the inquiry during the adjudication proceedings. In view of the clear finding given by the appellate authority that the various acts done in the name of the company could not be attributed to the company and that there is no evidence that these were done in the course of company's business, it is clear that the appellant is legally liable for those acts. Accordingly, the fourth and final question of law is answered against the appellant. 25.In the result, all the questions of law are answered against the appellant and in favour of the revenue. The impugned order passed by the Foreign Exchange Regulation Appellate Board in Appeal No.51/98 dated 05.05.2000 is confirmed and the Civil Miscellaneous Appeal stands dismissed. No costs.” e. Against the above order I reliably understand that no appeal has been numbered and it has become final. f. Now coming to Criminal Prosecution a complaint was preferred for violation of very same provisions i.e Section 8,9,14 before the Additional Chief Metropolitan Magistrate (E.O.II), Egmore, Chennai and was taken on file as E.O.C.C No.27 of 1996. Originally the said court Discharged him by order dated 18.5.2015 which



WWW.LIVELAW.IN was taken on revision before this Hon’ble Court in Crl.R.C No. 937 of 2015 and by order dated 1.2.2017 the revision was allowed and order discharging the accused was set aside. g. The observation made in the above revision petition is extracted for better appreciation “Para 17.On perusal of the letter written by the respondent, the contention of the respondent that he is not the citizen of India and he will not come under the purview of FERA is not at all acceptable for the reason 66 that with regard to the aspect, the Hon'ble 1 st Division Bench of this court has already decided the question, in C.M.A.No.914 of 2000, dated 06.01.2017 between the same parties. 18.In view of the above circumstances, this court is of the considered view that there are so many incriminating materials available to presume that the respondent would have committed the offences and he is liable to be charged under Sections 8(1) and 9(1)(a) of FERA, 1973. The trial court, in the considered view of this court, without considering the materials available on record, has come to the conclusion that there is no incriminating materials available in this case in prima facie for framing charges under Section 8(1) of FERA & 9(1)(a) of FERA. Hence, the impugned order passed by the trial court is liable to set aside and accordingly, the same is set aside. 19.In the result, this revision is allowed and the order, dated 18 th May 2015 passed in Crl.M.P.No.379 of 2014 in E.O.C.C.No.27 of 1996 by the the Additional Chief Metropolitan Magistrate (Economic Offences Court No.II), Egmore, Chennai 600 008, is set aside”. I state that now the trial has commenced on day today basis. 7. I state that, now comparing this case with that of question of law raised in present case, one can clearly understand that the observations made by the adjudicatory authority which was confirmed by Hon’ble Division Bench finding him guilty of the charge of contravention of provisions of the act cannot be simply brushed aside. It still hold its ground. This peculiar circumstances led me to raise the present question of law for not only solving the above illustrative case but also to clear the ambiguity prevailing in proper implementation of provisions of R.P.Act while prescribing the acts of Disqualification. 8. I state that, the legislators lost their sight while dealing with disqualification prescribed under these two special Acts, where there are two Adjudicatory orders prescribed under the very Act itself and doesn’t differentiate both



WWW.LIVELAW.IN proceedings and specifically say both are parallel. Hence I am approaching this Hon’ble court questioning the said provision on following grounds Grounds A. The legislators of representation of peoples Act failed to consider the fact that both adjudication proceedings and criminal proceedings are parallel for a violation prescribed under both customs Act and FERA Act respectively while including Section 8 (1) (c ) and 8 (1) (e ) for the purpose of prescribing disqualification. B. The legislators lost their sight while dealing with disqualification prescribed under these two special Acts, where there are two Adjudicatory orders prescribed under the very Act itself and doesn’t differentiate both proceedings and specifically say both are parallel. C. The Parliament had no power to restrict the disqualification only to criminal conviction when the very Act holds that both Adjudication proceedings and criminal proceedings are parallel and the very Act never differentiate both proceedings. D. The Parliament cannot defer a disqualification of a person by restricting to criminal conviction alone when the very act holds that both Adjudication proceedings and criminal proceedings are parallel and the very Act never differentiate both proceedings. E. On clear reading of provisions enabling Adjudication and criminal prosecution it can be observed that both the Adjudication proceedings and Criminal Proceedings are parallel, verbatim same and it is invoked for contravention of same provisions under same Act, if that be so how can the act restrict the disqualification to criminal conviction alone. F. Assuming that a person is found guilty for contravention of provisions of customs Act or FERA Act and very same person is acquitted in the criminal case, Now the moot question is what is the effect of finding given by statutory Adjudicatory Authorities when it comes to Representation of peoples Act. Can we simply brush aside the findings of a Competent Statutory Authority holding a person guilty for contravening the provisions of customs Act or FERA Act. The Representation of Peoples act doesn’t deal with this issue and gives a solution. G. The restriction of disqualification to criminal conviction alone will make the statutory adjudication and their findings redundant and the Act is silent on this issue. H. There is a great difference in using the word “conviction” alone in respect of these acts for purpose of disqualification with that of other acts. There is parallel



WWW.LIVELAW.IN Adjudicatory proceedings prescribed under both these Acts and for which separate Adjudicating Authority, Appellant Authority, Statutory Appeals are provided dehors criminal prosecution. The provisions even included a fine, (in criminal court) without sentence. I. The said exclusion will go against the object of “FAIR” election and it is against the constitution. J. The said exclusion will goes against the sprit of the order passed by Hon’ble Apex court in PUCL’s case [2013(10) SCC 1] and Lily Thomas case [ 2013 (7) SCC 653]. K. In PUCL’s case the Hon’ble Apex court insisted that parties must come out with candidates of Sound Integrity. Hence restricting candidates for criminal conviction alone would defeat the purpose when a parallel statutory authority finds him guilty. L. The present question of law was never raised and decided and it needs to be decided at this juncture for the reason that if the present plea is accepted then for the candidates on whom adjudication proceedings were concluded, punishment imposed and attained finality will have to face the disqualification dehors of the fact of pendency of criminal proceedings. M. It may be noted that Section 8 of R.P.Act extends the disqualification even for a fine. Only a fine in conviction will make a person disqualified from contesting for a period of 6 years. Hence restricting the conviction in so far as impugned provisions will goes against spirit of above provision of law. N. The petitioner reserves his right to raise additional grounds in interest of justice during the pendency of present petition. 9.



I am a public spirited person and had filled several public interest



litigations including that of a PIL seeking for a judicial probe in Jayalalitha Death case. I have no personal interest in the case. I undertake to pay the costs, if any, if this PIL is found to be intended for personal gain or oblique motive. I have filed this petition from my own funds. I have using Permanent Account Number ALZPJ2207Q. To my knowledge, there is no Public Interest Litigation pending before the Hon’ble Court on this subject matter. This public interest litigation is maintainable in law. The contents of this paragraph are in compliance with the Rules to regulate the Public Interest Litigations filed under Article 226 of the Constitution of India. 10.



I would say the Representation of Peoples act is a evolving law



WWW.LIVELAW.IN and time and again it was shaped by the intervention of court via judicial proceedings. Here is a case where the court intervention in redefining the impugned provisions is mandatory for the purpose of maintaining absolute integrity while selecting candidate for contest of election. the above point needs to be considered in larger public interest as both the Acts referred above and offences prescribed are very serious in nature. In the above circumstances it is Humbly prayed that this Hon’ble Court may pleased to grant an order of Interim Injunction Restraining the 2nd Respondent from in any way accepting the candidature for election in respect of a persons against whom Statutory Adjudication proceedings under The Customs Act 1962 or



The



Foreign



Exchange



Regulation



Act



1973



were



concluded,



punishment/Penalty imposed and attained finality dehors of the result of criminal proceedings pending the writ petition. In the above circumstances, it is most humbly prayed that this Hon’ble Court may be pleased to Issue a writ or any other appropriate writ, order or direction in the nature of a Writ of Declaration declaring Sections 8 (1) (c) and 8 (1) (e) respectively of The Representation of Peoples Act 1951 as Illegal and unconstitutional in so far as restricting the disqualification only to an extent of criminal conviction alone dehors the statutory punishment/penalty levied based on a finding imposed by the competent Adjudicating Authority exercising their Quasi- Judicial Power under the special Acts namely The Customs Act 1962 and The Foreign Exchange Regulation Act 1973 respectively, on the very same offence and pass such other orders and thus render Justice.



Solemnly affirmed at Chennai



BEFORE ME



On this the 20th day of March, 2017 And signed his name in my presence. ADVOCATE: CHENNAI



.
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IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction) W.P.No.



of 2017



P.A.Joseph S/o. P.Antony, No.19/5, Prakadeeswarar Nagar, Arumbakkam, Chennai -106.



…Petitioner -Vs-



1. The Union of India Represented by its secretary Department of Law and Justice 26, Mansingh Road, Jaisalmer House New Delhi – 110011 2. The Election Commission of India,



WWW.LIVELAW.IN Rep by Chief Election Commissioner, Ashoka Road, New Delhi – 110001



….Respondents Synopsis



1. The issue in hand deals with the disqualification prescribed under the Section 8 of the Representation of Peoples Act. The said section enumerates various Disqualifications for being chosen as or for being a Member of Parliament or Member of State Legislature. Section 8(1) (c) and Section 8(1) (e) states that a person will be disqualified if he or she is convicted under Customs Act 1962 and FERA Act 1973 respectively. There is a great difference in using the word “conviction” alone in respect of these acts for purpose of disqualification with that of other acts. There is parallel Adjudicatory proceedings prescribed under both these Acts and for which separate Adjudicating Authority, Appellant Authority, Statutory Appeals are provided dehors criminal prosecution. The provisions even included a fine, (in criminal court) without sentence.



2. Both adjudication proceedings and criminal proceedings are parallel for a violation prescribed under both customs Act and FERA Act respectively. Assuming that a person is found guilty for contravention of provisions of customs Act or FERA Act and very same person is acquitted in the criminal case, Now the moot question is what is the effect of finding given by statutory Adjudicatory Authorities when it comes to Representation of peoples Act. Can we simply brush aside the findings of a Competent Statutory Authority holding a person guilty for contravening the provisions of customs Act or FERA Act? Both the criminal prosecution and Departmental Adjudication were initiated for violation of same provision under the act. When one authority finds him guilty and imposes the punishment/penalty prescribed under the Act and other authority not finding him guilty and acquits him whether the guilt adjudged by the competent authority is erased or nullified, the fact is “it still stands”. When the criminal prosecution is pending for a long years. 3. Hence The Present petition is filled seeking for issuance of Writ of Declaration declaring Sections 8 (1) (c) and 8 (1) (e) respectively of The Representation of Peoples Act 1951 as Illegal and unconstitutional in so far as restricting the disqualification only to an extent of criminal conviction alone dehors the



WWW.LIVELAW.IN statutory punishment/penalty levied based on a finding imposed by the competent Adjudicating Authority exercising their Quasi- Judicial Power under the special Acts namely The Customs Act 1962 and The Foreign Exchange Regulation Act 1973 respectively, on the very same offence. The object and purpose of this writ petition is to reinforce probity in public life, which the Higher courts of this country cannot discord to interpret the statutes in tune with constitution.



Dated at Chennai on this the 20th day of March 2017



Counsel for the petitioner



MEMORANDUM OF WRIT PETITION (Under Article 226 of the Constitution of India) IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction) W.P.No.



of 2017



P.A.Joseph S/o. P.Antony, No.19/5, Prakadeeswarar Nagar, Arumbakkam, Chennai -106.



…Petitioner -Vs-



1. The Union of India Represented by its secretary Department of Law and Justice 26, Mansingh Road, Jaisalmer House



WWW.LIVELAW.IN New Delhi – 110011 2. The Election Commission of India, Rep by Chief Election Commissioner, Ashoka Road, New Delhi – 110001



….Respondents WRIT PETITION



The address for service of all notices and process on the petitioner is that of his counsel M/s. E. VIJAY ANAND, G.V. SEETHA LEKSHMI & R. BASKARAN Advocates, having office at, No.5/3, Seethammal Main Road, Alwarpet, and Chennai – 18. The address for service of all notices and process on the respondents is as stated above.



For the reasons stated in the accompanying affidavit, the petitioner prays that this Hon’ble court may be pleased to Issue a writ or any other appropriate writ, order or direction in the nature of a Writ of Declaration declaring Sections 8 (1) (c) and 8 (1) (e) respectively of The Representation of Peoples Act 1951 as Illegal and unconstitutional in so far as restricting the disqualification only to an extent of criminal conviction alone dehors the statutory punishment/penalty levied based on a finding imposed by the competent Adjudicating Authority exercising their Quasi- Judicial Power under the special Acts namely The Customs Act 1962 and The Foreign Exchange Regulation Act 1973 respectively, on the very same offence and pass such other orders and thus render Justice.



Dated at Chennai on this the 20th day of March 2017



Counsel for the petitioner
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MEMORANDUM OF WRIT MISCEALLOUNSE PETITION (Under Article 226 of the Constitution of India) IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction) W.M.P.No.



of 2017 In



W.P.No.



of 2017



P.A.Joseph S/o. P.Antony, No.19/5, Prakadeeswarar Nagar, Arumbakkam, Chennai -106.



…Petitioner/Petitioner -Vs-



1. The Union of India Represented by its secretary Department of Law and Justice 26, Mansingh Road, Jaisalmer House New Delhi – 110011 2.The Election Commission of India,



WWW.LIVELAW.IN Rep by Chief Election Commissioner, Ashoka Road, New Delhi – 110001



….Respondents/Respondents INJUNCTION PETITION



For the reasons stated in the accompanying affidavit, the petitioner prays that this Hon’ble court may be pleased to grant an order of Interim Injunction Restraining the 2nd Respondent from in any way accepting the candidature for election in respect of a persons against whom Statutory Adjudication proceedings under The Customs Act 1962 or The Foreign Exchange Regulation Act 1973 were concluded, punishment/Penalty imposed and attained finality dehors of the result of criminal proceedings pending the writ petition. Dated at Chennai on this the 20th day of March 2017



Counsel for the petitioner IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction) W.P.No.



of 2017



P.A.Joseph S/o. P.Antony, No.19/5, Prakadeeswarar Nagar, Arumbakkam, Chennai -106.



…Petitioner



1. The Union of India Represented by its secretary Department of Law and Justice 26, Mansingh Road, Jaisalmer House New Delhi – 110011 & another



…Respondents



INDEX TO THE TYPED SET Sr.No



Date



Particulars



Page No



WWW.LIVELAW.IN 1.



1951



The Representation of the People Act, 1951



2.



06.02.1998



Order passed by the competent adjudicating authority under FERA Act



3.



06.01.2017



Order passed by the Hon’ble First bench confirming the adjudication authority order in C.M.A.No.914 of 2000



4.



01.02.2017



Order passed in Crl.R.C.No.937 of 2015 setting aside the discharge done by the lower court and directing the lower court to commence the criminal trial



Certified that the above copies are true copies Dated at Chennai on this the 20th day of March, 2017 Counsel for Petitioner IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction) W.P.No.



of 2017



P.A.Joseph S/o. P.Antony, No.19/5, Prakadeeswarar Nagar, Arumbakkam, Chennai -106.



…Petitioner -Vs-



1. The Union of India Represented by its secretary Department of Law and Justice 26, Mansingh Road, Jaisalmer House New Delhi – 110011 & another



…Respondents DATES AND EVENTS



Sr.No



Dates



1.



1951



Events The Representation of the People Act, 1951



WWW.LIVELAW.IN 2.



06.02.1998



Order passed by the competent adjudicating authority under FERA Act in an illustrative case



3.



06.01.2017



Order passed by the Hon’ble First bench confirming the adjudication authority order in C.M.A.No.914 of 2000 (in respect of above case)



4.



01.02.2017



Order passed in Crl.R.C.No.937 of 2015 setting aside the discharge done by the lower court and directed the lower court commence the criminal trial (in respect of above case)



Dates at Chennai on this the 20th day of March, 2017



Counsel for Petitioner



IN THE HIGH COURT OF JUDICATURE AT MADRAS (Special Original Jurisdiction)



W.P.No.



of 2017



WWW.LIVELAW.IN



M/s. E. VIJAY ANAND G.V.SEETHA LEKSHMI & R.BASKARAN Counsel for petitioner
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