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Cal. Prac. Guide Family L. Ch. 7-G California Practice Guide: Family Law Judge William P. Hogoboom (Ret.), Justice Donald B. King (Ret.), Contributing Authors: Judge Kenneth A. Black (Ret.), Judge Thomas Trent Lewis, Michael Asimow, Bruce E. Cooperman Chapter 7. Custody And Visitation



G. Removal Of Child From Jurisdiction; Wrongful Taking Or Withholding Of Child 1. Move-Away Contests a. [7:560] Custodial parent’s presumptive right to change child’s residence: By statute, the parent with sole physical custody of the children has the presumptive right to change the children’s residence—i.e., to move away with the children; courts will not interfere with that decision (enjoining the relocation or changing custody) unless the move is detrimental to the child. “A parent entitled to custody of a child has a right to change the residence of the child, subject to the power of the court to restrain a removal that would prejudice the rights or welfare of the child.” [Fam.C. § 7501(a); Marriage of Burgess (1996) 13 C4th 25, 32, 51 CR2d 444, 449; see Marriage of LaMusga (2004) 32 C4th 1072, 1094, 12 CR3d 356, 372—custodial parent’s presumptive right to relocate with children not dependent on whether parents had history of cooperative coparenting] (1) [7:560a] Limitation—inapplicable absent final judicial custody determination: Notwithstanding the foregoing, a parent does not have a Fam.C. § 7501 presumptive right to relocate the children unless he or she has been awarded custody by way of a “final judicial custody determination.” [See F.T. v. L.J. (2011) 194 CA4th 1, 19–20, 123 CR3d 120, 133–134] Chapter 17. Modification Of Orders And Judgments C. Child Custody And Visitation b. [17:297] Limited to modifications after “final judicial custody determination”: The changed circumstances rule is triggered only after a “final” or “permanent” custody adjudication. The ordinary child’s best interest standard, without the additional changed circumstances burden of proof, applies when the court makes an initial custody adjudication and when it adjudicates custody following any temporary or interim custody order. [Montenegro v. Diaz, supra, 26 C4th at 256–257, 109 CR2d at 580 & fn. 3; Marriage of Burgess (1996) 13 C4th 25, 29, 37, 51 CR2d 444, 447, 452, fn. 8; see Keith R. v. Super.Ct. (H.R.) (2009) 174 CA4th 1047, 1053–1054, 96 CR3d 298, 302—error to apply changed circumstances standard to child custody move-away request because prior DVPA interim custody order was not a “final” judicial custody determination] Clearly then, the changed circumstances rule does not apply in proceedings to change an informal or de facto custody arrangement. [Burchard v. Garay (1986) 42 C3d 531, 537–538, 229 CR 800, 804]… …(2) [17:313] Move-away cases: By statute, a parent with sole physical custody of the children has the presumptive right to change the children’s residence, subject to the court’s power to restrain a removal that would “prejudice the rights or welfare” of the children. [Fam.C. § 7501(a); Marriage of Burgess, supra, 13 C4th at 32, 51 CR2d at 449; Marriage of LaMusga (2004) 32 C4th 1072, 1094, 12 CR3d 356, 372; but see also F.T. v. L.J. (2011) 194 CA4th 1, 19–20, 123 CR3d 120, 133–134—parent does not have presumptive right to relocate with



children unless awarded custody by way of “final judicial custody determination” (¶ 7:321.6)]… …(b) [17:314] Changed circumstances rule applies: A noncustodial parent seeking to change the custody arrangement under an existing order on the basis of the custodial parent’s pending move-away, bears the burden of showing there has been a substantial change of circumstances rendering it “essential or expedient for the welfare of the children” that there be a custody change. [Marriage of Burgess, supra, 13 C4th at 38, 51 CR2d at 453 (emphasis added)] Compare—move-aways where no “final” custody determination exists: When there has yet been no “final” custody adjudication, a move-away contest is decided strictly under the child’s “best interest” analysis, considering all the relevant factors as on any initial custody adjudication. The changed circumstances rule and its associated burdens of proof do not apply. [Marriage of Burgess, supra, 13 C4th at 31–32, 51 CR2d at 449; see Ragghanti v. Reyes (2004) 123 CA4th 989, 996, 20 CR3d 522, 527; F.T. v. L.J., supra, 194 CA4th at 20, 123 CR3d at 134—best interests analysis appropriate where stipulated order was “without prejudice to either party”; and detailed discussion at ¶ 7:561.1 ff.]
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