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2 NATIONAL LAW UNIVERSITY ODISHA ND



MARITIME LAW MOOT COURT COMPETITION, 2015



MOOT PROBLEM



1



The moot problem has been drafted by Mr. Archit Dhir from “The Chambers of George A. Rebello”, 415 Vardhman Chambers, 17 Cawasji Patel Street, Fort, Mumbai 400 001. The participants or their affiliates are barred from approaching “The Chambers of George A. Rebello” for any kind of assistance regarding this competition. 1



AMDSC “CHASING THE HORIZON”



*** INTERNAL REPORT*** 4th JANUARY 2008 Attention Team: Management CC’d: Team Logistics



Happy Turds Group (HTG) has approached to time charter our vessel m.v. ANKU at USD 75,000/day payable every month in advance for a time period of 18 months. This is the first time we are contracting with them.



I will revert with the final contract once the terms are finalized.



Ryan
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AMDSC “CHASING THE HORIZON” 14th JANUARY 2008 To HTG: Schauer



After negotiations on the terms, it is time we get the deal fixed. Please find attached the proposed charterparty. Kindly revert soon so that we can circulate the final contracts for signatures in due course.



Ryan
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HAPPY TURDS GROUP THE SEA AT OUR FEET 20th JANUARY 2008 To AMDSC: Ryan



We have gone through the proposed terms of the charter party. They are indeed in consonance with the negotiations and we accept them. The subjects are lifted at 1500 hours today.



Kindly note, keep us informed on the vessel position as we need it for urgent business and the delivery at the specified loading port by 1st February 2008, as per the charterparty is essential.



Schauer



Note: 



The charterparty based on standard form NYPE 93 was signed and entered into between AMDSC and HTG. A blank NYPE 93 charterparty is annexed hereto as “Annexure 1” for purposes of reference.







For the relevance of the problem, The following rider clause was added: “Anti Technicality Clause: 48 hour notice to be



i.



given before the Owners are entitled to invoke the withdrawal clause.” ii.



The speed of m.v. ANKU was described as 20 knots/hour. 



The Vessel was delivered on 1st February 2008.
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HAPPY TURDS GROUP THE SEA AT OUR FEET



*** INTERNAL REPORT*** 3rd MARCH 2008



Attention Team: Chartering Department CC’d: Manager, Chartering Operations



We have come to know that m.v. ANKU experienced a breakdown in its engine and was stranded for 5 days before grounding. We’ve had a word with AMDSC. They are insisting that it wasn’t their fault and have claimed that it was a latent defect in the engine.



Our commercial team is still calculating the substantial losses we have suffered.



Schauer
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AMDSC “CHASING THE HORIZON” 2nd MAY 2008 To HTG: Schauer



We note that there is a default in payment of May hire by you. Considering the friendly negotiations and terms we have shared and the trade practice, we deem it fit to give you a short notice for payment of the due amount.



We hereby give you 42 hours to make the payment; otherwise we would be compelled to withdraw the vessel.



Ryan
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AMDSC “CHASING THE HORIZON” 4th MAY 2008



To HTG: Schauer We note that you were in default of the notice dated 2nd May 2008, and therefore we hereby withdraw our vessel on the 43rd hour.



Ryan
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HAPPY TURDS GROUP THE SEA AT OUR FEET 4th MAY 2008 To AMDSC: Ryan



Your withdrawal is completely unfounded. We had made the payment of the hire due for May withholding USD 475,000 in the 44th hour, well in compliance with the anti technicality clause (reproduced below) which is a rider clause to the CP. Your act is baseless and we seek to get in touch for direct negotiations on the same with the head of your department.



Schauer



“Anti Technicality Clause: 48 hour notice to be given before the Owners are entitled to invoke the withdrawal clause.”
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AMDSC “CHASING THE HORIZON” 5th MAY 2008



To HTG: Schauer In response to your email dated 4th May, we write to inform you that the withholding of the payment of hire is erroneous in law as we are not responsible for the engine breakdown. It is completely wrong on your part to withhold for the engine breakdown and if any such claim of off-hire is maintainable then the same shall be entertained through a legitimate recourse to dispute resolution as per the charterparty.



Ryan
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HAPPY TURDS GROUP THE SEA AT OUR FEET



*** INTERNAL REPORT*** 7th MAY 2008 Attention Team: Chartering Department CC’d: Manager, Chartering Operations The c/p dated 20th January, 2008 was terminated by AMDSC on insufficient grounds. Time is tight and we need the vessel to proceed to another port. After strenuous negotiations with the management head, we have concluded that entering into a second c/p would be the most feasible option, however, without prejudice to our respective rights and remedies.



Instead of signing a new charterparty, we and AMDSC have agreed in writing inter alia to the following terms with a clause stating “All other terms and conditions as per previous C/P with logical amendments”. The subjects were lifted today at 1600 hours.



The altered specifications in the second c/p are as below: Delivery date: 10th May 2008 Hire/day: USD 150,000/day Duration of contract: 24 months



Schauer
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HAPPY TURDS GROUP THE SEA AT OUR FEET 10th SEPTEMBER 2008 To AMDSC: Ryan



The c/p entered into described the vessel as being capable of doing 20 knots/hour. However, we note that it was a clear misdescription and the vessel could perform only at 10 knots/hour. Relying on such misdescription, we hereby terminate the c/p and seek to redeliver the vessel.



Schauer



Note: The market equivalent TC rate as of this date is USD 25,000/day.
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AMDSC “CHASING THE HORIZON” 11th SEPTEMBER 2008



To HTG: Schauer Your termination notice dated 10th September 2008 is completely unfounded. The vessel was delivered in May and your termination in September shows your mind bent towards benefiting from the market fluctuations. We at AMDSC refuse to accept redelivery and insist on maintaining the charter. The Vessel would be at your disposal and shall wait at anchorage for your instructions.



Ryan
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AMDSC “CHASING THE HORIZON”



*** INTERNAL REPORT*** 1st JANUARY 2009 Attention Team: Management CC’d: Team Logistics Our vessel m.v. ANKU had been waiting at anchorage for HTG’s instruction for more than 4 months now, but considering their default in redelivery and cold attention to the terms of the charterparty, we have decided to terminate the charterparty and a letter to such effect has been sent today.



In the previous week, we were in negotiations with Suzie Nanu Pinto (SNP) Charterers and have concluded a deal with them. Our vessel m.v. ANKU will be delivered at the named port on 15th January 2009.



Ryan



Note: The market TC rate for the month of January 2009 is USD 50,000/day.
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AMDSC “CHASING THE HORIZON” 12th JANUARY 2009



To HTG: Schauer Following our termination letter dated 1st January 2009, we seek to commence arbitration under the charterparty. Your termination of the second charter party on 10th September 2008 was unfounded as we never accepted the redelivery. Assuming but not conceding to the allegation of misdescription of speed, the claim is unsustainable considering that you kept silent for long enough to show acquiescence.



By the terms of the charter party, the parties agreed that all the disputes arising out of this contract shall be arbitrated at London in accordance with the English Arbitration Act, 1996 and any award shall be final and binding upon the parties thereto.



We hereby inform that disputes have arisen between the parties to the charter party and you as charterers are in breach of the charter party. We as owners refer these disputes and any other dispute(s) to arbitration.



We as owners appoint Mr. Born as our arbitrator.



Ryan
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HAPPY TURDS GROUP THE SEA AT OUR FEET 15th JANUARY 2009



To AMDSC: Ryan We note the notice of arbitration dated 12th January 2009.



We hereby appoint Mr. Matt as our arbitrator. But we reserve our right to challenge the jurisdiction of the tribunal, as there was no specific incorporation of arbitration clause in the second c/p.



Schauer
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ISSUES BEFORE THE ARBITRAL TRIBUNAL 1. Jurisdictional Issue (i) Whether the arbitral tribunal has jurisdiction to hear the present dispute. (ii) Whether the arbitration clause was validly incorporated from the first Charter Party into the second Charter Party in the absence of specific incorporation. 2. Whether the Charterers were entitled to make an adjustment hire following a period of off -hire? 3. Whether the Owners committed a repudiatory breach by withdrawing the vessel without giving a valid notice pursuant to the Anti technicality Clause. 4. Whether non-payment of hire amounted to breach of the Charter Party by the charterers, and the effect of subsequent payment. 5. Whether mis-description of speed in the second Charter Party amounted to breach and entitled the charterers to terminate the charter party. 6. Whether by continuing with the Charter Party for 4 months, the charterers had waived their right to terminate/claim damages. 7. If the Charterers had repudiated the Charter Party, whether the Owners were entitled to exercise their right to elect and keep the vessel waiting at the anchorage. 8. Quantification of damages.
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Annexure 1: Blank NYPE 93 charterparty
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