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237(a)(2)(B)(i), l&N Act [8 U.S.C. § 1227(a)(2)(B)(i)] Convicted of controlled substance violation



APPLICATION: Asylum; withholding of removal; Convention Against Torture



The respondent, a native and citizen of Mexico, has appealed from the decision of the Immigration Judge dated November 10, 2016, denying his applications for asylum, withholding of removal, and protection under the Convention Against Torture ("CAT"). Sections 208(b)(1 )(A) and 241(b)(3)(A) of the Immigration and Nationality Act, 8 U.S.C. §§ 1158(b)(l)(A) and 123 l(b)(3)(A); 8 C.F.R. §§ 1208.16(c), 1208.18. The Department of Homeland Security ("DHS") has not responded to the respondent's appeal. The appeal will be dismissed in part, and the record will be remanded. We review findings of fact, including credibility findings, under a "clearly erroneous" standard. 8 C.F.R. § 1003.l(d)(3)(i). We review questions of law, discretion, and judgment and all other issues in appeals from decisions of Immigration Judges de novo. 8 C.F.R. § 1003 .1 (d)(3)(ii). The Immigration Judge found that the respondent was credible, and that finding is not clearly erroneous (I.J. at 15-16). 8 C.F.R. § 1003.l(d)(3)(i). The Immigration Judge found that the respondent demonstrated past persecution by the government on account of the respondent's membership in the particular social group of"homosexual males in Mexico" (I.J. at 16). However, the Immigration Judge found that the presumption of a well-founded fear of persecution had been rebutted by evidence of such fundamental changes as the legalization of same-sex marriages, improvements in the rights of homosexuals in Mexico, anq. growing public acceptance ofLGBT individuals (I.J. at 16-19). 8 C.F.R. § 1208.13(b)(l)(i)(A). Alternatively, the Immigration Judge found that the respondent does not merit a favorable exercise of discretion due to the respondent's continued criminal conduct even after having been granted asylum previously despite having a criminal record (I.J. at 19-20). The Immigration Judge also found with respect to withholding of removal, that the presumption that the respondent's life or freedom would be threatened in Mexico had been rebutted by evidence of significant improvements in the rights of homosexuals in Mexico (I.J. at 20). 8 C.F.R. § 1208.16(b)(l). With respect to protection under the CAT, the Immigration Judge found that while there was evidence of past torture, the respondent could relocate to avoid torture (I.J. at 21-22).



·on appeal, the respondent contests the Immigration Judge's discretionary denial of his application for asylum (Respondent's Brief at 15-18; I.J. at 19-20). See 8 C.F.R. § 1208.14(a). Upon our de novo review, we agree with the Immigration Judge that the respondent does not merit a grant of asylum in the exercise of discretion. 8 C.F.R. § 1003.l(d)(3)(ii). We have considered such favorable factors as the respondent's close family relationships in the United States, particularly with his mother, his sister, and his nieces and nephews (Tr. at 72-73, 90, 94; Exh. 5), his lengthy residence in the United States in which he finished high school and has worked (Tr. at 93-94; Exh. 7 at 7), his participation in a long-term research study on HIV, his completion of a substance abuse program, his participation in volunteer activities, and his expression of remorse for his crimes (Exh. 4; Tr. at 85). Additionally, the respondent was persecuted in Mexico beginning at a young age, and he now suffers from multiple mental health disabilities as well as HIV (Tr. at 29-30; Exh. 8). However, these considerations do not outweigh the negative factor of the respondent's lengthy criminal history. After the respondent was granted asylum despite having several criminal convictions, the respondent has continued to violate the law, even as recently as 2015. The respondent's more recent criminal history includes convictions for disorderly conduct, trespassing, obstructing a peace officer, receiving stolen property, criminal threats, and possession of a.controlled substance (methamphetamine) (I.J. at 13, 19; Tr. at 77-81; Exhs. 2, 7). Under the circumstances, the respondent does not merit a favorable exercise of discretion for purposes of asylum. Therefore, the respondent's appeal will be dismissed with respect to his asylum claim. The respondent also contests the denial of his applications for withholding of removal and protection under the CAT. The respondent asserts that the Immigration Judge mistakenly conflated sexual orientation and gender identity and should have evaluated the respondent's claim as that of an individual who fears being persecuted or tortured due to her status as a transgender woman (Respondent's Brief at 9, 12-14, 18-20). See Avendano-Hernandez v. Lynch, 800 F.3d 1072 (9th Cir. 2015). There is no error, as the respondent requested asylum, withholding of removal, and protection under the CAT based on sexual orientation and not gender identity (Exh. 4; Tr. at 43, 48, 59, 61-62, 68, 71). However, we treat the respondent's argument and additional evidence as a motion to remand. 8 C.F.R. § 1003 .2(c)(1 ); see Matter ofCoelho, 20 I&N Dec. 464, 471 (BIA 1992) (holding that motions to remand are subject to the same substantive requirements as motions to reopen). In view of the respondent's claim that he now identifies as a trans gender woman, and new precedential case law in the United States Court of Appeals for the Ninth Circuit which addresses the rebuttal of a finding that an applicant's life will be threatened based on a finding of past persecution, remand is warranted to consider the respondent's arguments and additional evidence with respect to his claim to be transgender and for further consideration of his claims to withholding of removal and protection under the CAT. See Bringas-Rodriguez v. Sessions, 850 F.3d 1051, 1072 (9th Cir. 2017) (distinguishing between "a country's enactment of remedial laws and the eradication of persecutory practices, often long ingrained in a country's culture"); 8 C.F.R. § 1208.16(b)(l)(i). Because the respondent herein was persecuted by private actors whom the government was unable or unwilling to control and was also persecuted by the police, a rebuttal of the presumption that his life or freedom would be threatened in Mexico on the basis of the original claim due to changed circumstances would have to include evidence that country conditions have changed to the extent that his life or freedom would not be threatened by private



2



actors the government is unwillipg or unable to control and also would not be threatened by the police or other public officials. 8 C.F.R. § 1208. l 6(b)(1 )(i)(A). With respect to the respondent's CAT claim, the Immigration Judge found that the respondent had been subjected to past torture in Mexico but determined that the respondent could relocate to a part of Mexico where torture was not more likely than not to occur (I.J. at 21-22). On remand, the parties may raise arguments regarding this form of protection; we make no further determinations on the issue at this time. The record will be remanded for further proceedings with respect to the respondent's applications for withholding of removal and protection under the CAT and the entry of a new decision. By remanding the record to the Immigration Judge, we are not suggesting a particular result. ORDER: The appeal is dismissed with respect to the respondent's asylum application. FURTHER ORDER: The record is remanded to the hnmigration Court for further proceedings consistent with the foregoing opinion and the entry of a new decision.



FOR THE BOARD Board Member Michael J. Creppy dissents without opinion.



3



























[image: BIAu 1-5-18.pdf]
BIAu 1-5-18.pdf












[image: BIAu 11-6-17.pdf]
BIAu 11-6-17.pdf












[image: BIAu 2-7-18.pdf]
BIAu 2-7-18.pdf












[image: BIAu 10-15-15.pdf]
BIAu 10-15-15.pdf












[image: BIAu 6-11-14.pdf]
BIAu 6-11-14.pdf












[image: BIAu 1-30-15 bond.pdf]
BIAu 1-30-15 bond.pdf












[image: BIAu 12-27-17.pdf]
BIAu 12-27-17.pdf












[image: BIAu 11-15-17_Redacted.pdf]
BIAu 11-15-17_Redacted.pdf












[image: BIAu 1-9-15.pdf]
BIAu 1-9-15.pdf












[image: BIAu 6-1-15.pdf]
BIAu 6-1-15.pdf












[image: BIAu 9-5-14.pdf]
BIAu 9-5-14.pdf












[image: BIAu 6-14-16.pdf]
BIAu 6-14-16.pdf












[image: BIAu 5-25-16.pdf]
BIAu 5-25-16.pdf












[image: BIAu 12-1-17_Redacted.pdf]
BIAu 12-1-17_Redacted.pdf












[image: BIAu 9-17-15.pdf]
BIAu 9-17-15.pdf












[image: BIAu 12-5-17.pdf]
BIAu 12-5-17.pdf












[image: BIAu 4-18-16.pdf]
BIAu 4-18-16.pdf












[image: BIAu 6-12-17.pdf]
BIAu 6-12-17.pdf












[image: BIAu 9-30-15.pdf]
BIAu 9-30-15.pdf












[image: BIAu 10-5-17 KDH_Redacted.pdf]
BIAu 10-5-17 KDH_Redacted.pdf












[image: BIAu 8-7-14.pdf]
BIAu 8-7-14.pdf












[image: BIAu 8-21-14.pdf]
BIAu 8-21-14.pdf












[image: BIAu 6-29-15.pdf]
BIAu 6-29-15.pdf












[image: BIAu 12-18-15.pdf]
BIAu 12-18-15.pdf















BIAu 7-6-17.pdf






the Immigration Judge found that the presumption of a well-founded fear of persecution had been. rebutted by evidence of such fundamental changes as the legalization of same-sex marriages,. improvements in the rights of homosexuals in Mexico, anq. growing public acceptance ofLGBT. individuals (I.J. at 16-19). 8 C.F.R. ... 






 Download PDF 



















 439KB Sizes
 0 Downloads
 416 Views








 Report























Recommend Documents







[image: alt]





BIAu 1-5-18.pdf 

Jan 5, 2018 - The respondent, a native and citizen of Mexico, appeals the decision of the Immigration Judge,. dated August 1, 2017, sustaining the charge ofremovability under section 212(a)(2)(A)(i)(I) of the. Immigration and Nationality Act, 8 U.S.C














[image: alt]





BIAu 11-6-17.pdf 

Nov 6, 2017 - The Department of Homeland. Security has not filed a brief. The record will be remanded. This case was last before the Board on June 22, ...














[image: alt]





BIAu 2-7-18.pdf 

8 U.S.C. Â§ I 10l(a)(43)(G), rendered the respondent ineligible for cancellation of removal (Exh. 2). See section 240A(a)(3) of the Act, 8 U.S.C. Â§ 1229b(a)(3). The Board dismissed the respondent's. appeal of this decision on December 16, 2014. On M














[image: alt]





BIAu 10-15-15.pdf 

The respondent's evidence shows that Honduras has one. of the highest crime rates in the world (Exh. 3, Tab G). The country struggles with political. corruption ...














[image: alt]





BIAu 6-11-14.pdf 

... of the Nortefio gang, housing him in. a segregated area, labeled "Norteiios," in detention and seating him with Nortefio gang members. when transported (LJ. at 5; Tr. at 59, 70-71). The Nortei!.os are segregated from its rival gang,. the Surefios














[image: alt]





BIAu 1-30-15 bond.pdf 

Page 1 of 4. Rachel M. Hass, Esq. McDavid, Burke Alan Esq. Akin Gump Strauss Hauer & Feld LLP. 1700 Pacific Ave. Suite 4100. Dallas, TX 75201. U.S. Department of Justice. Executive Office for Immigration Review. Board ofImmigration Appeals. Office of














[image: alt]





BIAu 12-27-17.pdf 

Page 1 of 3. Phatharanavik, Melissa. Becker & Lee LLP. 220 Sansome Street, Suite 1000. San Francisco, CA 94104. Name: U.S. Department of Justice. Executive Office for Immigration Review. Boatd (Jjlmmigration Appeals. Office of the Clerk. 51()7 leesbu














[image: alt]





BIAu 11-15-17_Redacted.pdf 

considerations include such factors as fiunily ties within the United States, residence of Jona. duration m this country (particularly when 1iu, inception of residence occumd at an early age),. evidsice of hardship to the respondent and his family if














[image: alt]





BIAu 1-9-15.pdf 

Convention requirements. I The Director aclatowledged that only a United States citizen is. precluded from filing a Ponn 1-130 on behalf of a Convention ...














[image: alt]





BIAu 6-1-15.pdf 

The Department. of Homeland Security ("DHS") opposed the continuance, arguing that, under Georgia state law,. a petition for "deprivation" will not be granted ...














[image: alt]





BIAu 9-5-14.pdf 

Page 1 of 6. ,. :j. I I U,S, Department of Justice. Executive Office for Immigration Review. Falls Church, Virginia 20530. Decision ofthe Board ofImmigl'ation Appeals. File: In re: Tacoma, WA Date: SEP â€¢. 52014. IN REMOVAL PROCEEDINGS. APPEAL. ON B














[image: alt]





BIAu 6-14-16.pdf 

Page 1 of 4. Wennerstrom, Ann. Law Office of Ann Wennerstrom. 615 Second Ave. Suite 350. Seattle, WA 98104. Name: U.S. Department of .Justice. Executive Office .for Immigration Review. Board of Immigration Appeals. Office of the Clerk. 5107 l.ash11rg














[image: alt]





BIAu 5-25-16.pdf 

well-founded fear of persecution on the basis of the original claim. S C.F.R. Â§ 120S.13(b)(l). The Immigration Judge found that the DHS rebutted the presumption of a well-founded fear of. persecution by establishing, by a preponderance of the eviden














[image: alt]





BIAu 12-1-17_Redacted.pdf 

The other detainee appeared a day or so later with his police officer cousin; they attacked the. applicant, slashing his hand with a knife while accusing him of being a Contra supporter. (IJ at 3; Tr. at 84-89). After obtaining medical care, the appl














[image: alt]





BIAu 9-17-15.pdf 

Page 1 of 3. Gonzalez, Raed Olivieri. Gonzalez Olivieri, LLC. 2200 Southwest Frwy., Ste. 550. Houston, TX 77098. Name: u.s. Department of Justice. Executive ...














[image: alt]





BIAu 12-5-17.pdf 

Sign in. Page. 1. /. 1. Loadingâ€¦ Page 1 of 1. Page 1 of 1. BIAu 12-5-17.pdf. BIAu 12-5-17.pdf. Open. Extract. Open with. Sign In. Main menu. Displaying BIAu 12-5-17.pdf. Page 1 of 1.














[image: alt]





BIAu 4-18-16.pdf 

Finally, ~he Immigration Judge's findings suggest that the derivative respondents may have a. viable claim for relief in their own right (see I.J. at 8-9). However, there is no indication that. these respondents, or their mother, were ever advised of














[image: alt]





BIAu 6-12-17.pdf 

Page 1 of 2. Page 1 of 2. Page 2 of 2. Page 2 of 2. BIAu 6-12-17.pdf. BIAu 6-12-17.pdf. Open. Extract. Open with. Sign In. Details. Comments. General Info. Type.














[image: alt]





BIAu 9-30-15.pdf 

Page 1 of 3. Hyman, Marshal E., Esq. Marshal Hyman and Asoociates, PC. 3250 West Big Beaver, Suite 529. Troy, MI 48084. Name: U.S. Department of Justice. Executive Office for Immigration Review. Board of Immigration Appeals. Office of the Clerk. 5107














[image: alt]





BIAu 10-5-17 KDH_Redacted.pdf 

The respondent, a citizen of Somalia, has appealed from the Immigration Judge's April 13,. 2017, denY,Î¼ig bi~ applica~ons for asylum, withholdi:ng of ,rcmoval, ...














[image: alt]





BIAu 8-7-14.pdf 

ON BEHALF OF RESPONDENT: Ivan Yacub, Esquire. ON BE!l.ALF OF: DIl.S: Briftan~~~rfield ,*?, wit.i",'.v. Assistance Chief Counsel. APPLICATION: Change in custody' status. Decision of the Board of lnunigration Appeals. Date: The respondent has appealed 














[image: alt]





BIAu 8-21-14.pdf 

Page 1 of 6. Â· u.s. Department of Justice. Executive Office for Immigration Review. Falls Church, Virginia 20530. Decision oftbe Board oflmmjgration Appeals. File: In re: Seattle, WA Date: AUG 21 Z014. IN REMOVAL PROCEEDINGS. APPEAL. ON BEHALF OF RE














[image: alt]





BIAu 6-29-15.pdf 

Page 1 of 3. Zoltan, Paul Steven. Law Office of Paul S. Zoltan. P.O. Box 821118. Dallas, TX 75382. U.S. Department o~~stice. Executive Office for Immigration Review. Board of Immigration Appeals. Office o/the Clerk. 5107 Leesburg Pike, Suite 2000. Fa














[image: alt]





BIAu 12-18-15.pdf 

is presumed to have a well-founded fear of future persecution. 8 C.F.R. Â§ 120S.\3(b)(1). The. Department of Homeland Security (DHS) has not rebutted this presumption. For these reasons,. and there being no apparent discretionary reason to deny asylu


























×
Report BIAu 7-6-17.pdf





Your name




Email




Reason
-Select Reason-
Pornographic
Defamatory
Illegal/Unlawful
Spam
Other Terms Of Service Violation
File a copyright complaint





Description















Close
Save changes















×
Sign In






Email




Password







 Remember Password 
Forgot Password?




Sign In



















Information

	About Us
	Privacy Policy
	Terms and Service
	Copyright
	Contact Us





Follow us

	

 Facebook


	

 Twitter


	

 Google Plus







Newsletter























Copyright © 2024 P.PDFKUL.COM. All rights reserved.
















