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Introduction 1. On 4 April 2012 the Food Standards Agency (FSA), the Government department responsible for protecting public health and consumer interests in relation to food, announced that the European Commission had requested a moratorium be imposed on the production of ‘desinewed’ meat from the bones of cattle, sheep, and goats in the UK.1 The moratorium took effect on Saturday 28 April. The Commission also requested that desinewed meat produced from the bones of poultry and pigs be reclassified as mechanically separated meat, with the change taking effect from 26 May 2012. The FSA’s decision to accede to the Commission’s request has had far-reaching implications for producers, with some individual businesses particularly affected. One of those businesses, Newby Foods Ltd, has been forced to make almost half of its workforce redundant.2 2. We decided to inquire into the circumstances surrounding the moratorium and subsequently held three oral evidence sessions. On 15 May we took evidence from the Food Standards Agency, followed by James Paice MP, Minister for Agriculture and Food on 12 June. Our final session, with Anne Milton MP, Minister for Public Health, took place on 20 June. 3. We were keen to take evidence from the European Commission, whose decision to request a moratorium had had such profound consequences for British businesses. On 17 May the Committee Chair wrote to Paola Testori Coggi, head of the Commission’s Directorate General for Health and Consumers, requesting that an official from the Commission give oral evidence to the Committee’s inquiry. Despite our best efforts to obtain evidence from the Commission, including the offer to take evidence by videolink, the Commission were unable, or, we suspect, unwilling, to provide a witness for this inquiry, although they did provide a written submission.3 The European Commission’s decision to request a moratorium at extremely short notice has had devastating consequences for British producers. It is extremely disappointing that the Commission was unable, or unwilling, to provide oral evidence to this Committee. The Commission’s failure to justify its actions and fulfil its duty to provide oral evidence to the National Parliament of a Member State demonstrates a worrying disregard for democratic accountability.
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Background



4. ‘Desinewed meat’ is a commercial term devised by United Kingdom industry in about 1995.4 It is used in the UK to describe the product that is obtained from meaty bones or fresh meat trim using a low pressure technique that separates the meat from the bones and the sinews and tendons from the meat. The end result of this process, according to our witnesses, is a product strongly resembling minced meat, in which the muscle structure of the meat remains largely intact.5 It is used widely in meat products such as chicken kievs, sausages and frozen burgers. Desinewed meat can be contrasted with ‘mechanically separated meat’ or MSM, which is produced using a similar technique but at a much higher pressure. The MSM process typically results in significant loss or modification of the meat’s muscle structure, resulting in what the FSA referred to as a “slurry” or “paste”.6 The EU Food Hygiene Regulations contain the following definition of MSM: ‘Mechanically separated meat’ or ‘MSM’ means the product obtained by removing meat from flesh-bearing bones after boning or from poultry carcases, using mechanical means resulting in the loss or modification of the muscle fibre structure.7 MSM must be separately labelled in the ingredients list of a product and cannot count towards its meat content. Additionally, EU legislation on Transmissible Spongiform Encephalopathy (TSE) prohibits the use of bones from ruminants (i.e. cattle, sheep and goats) in the production of MSM.8 5. The FSA told us that they had represented the UK in negotiations with the Commission from 2000–2004 as the Food Hygiene Regulations were being drawn up. The FSA’s view at the time was that desinewed meat would not fall within the definition of MSM and would continue to be regarded as meat.9 6. In December 2010 the European Commission produced a ‘Communication’ in which it noted that the interpretation of the definition of MSM found in the Food Hygiene Regulations was not consistent across Member States. Some (including the UK) considered that the product of low pressure mechanical separation which did not result in a clear loss or modification of muscle structure was not MSM, whilst others classified all meat produced by mechanical separation as MSM. The Commission undertook to produce a guidance document to better identify those products which should be included in the definition of MSM, and to consider whether any legislative amendments were appropriate.10
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Regulation (EC) No 853/2004 of the European Parliament and of the Council laying down specific hygiene rules for food of animal origin, Annex 1.
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Regulation (EC) No 999/2001 of the European Parliament and of the Council laying down rules for the prevention, control and eradication of certain transmissible spongiform encephalopathies.
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7. Between April 2011 and March 2012 discussions took place at working group level within the EU to progress this work. On 28 March 2012, following a series of visits to UK producers of desinewed meat by the Food and Veterinary Office of the Commission, the Commission wrote to the UK Government expressing “serious concerns” about the UK’s “erroneous” categorisation of desinewed meat. The Commission’s letter requested that the use of ruminant bones for the production of desinewed meat be immediately discontinued, and that desinewed meat produced from the bones of non-ruminants be re-categorised as MSM. The letter ended with the threat of “safeguarding measures” which could “prohibit the placing on the market of relevant products (MSM, meat preparations, meat products and minced meat) from the UK.”11 A full chronology of the events leading up to the Commission’s request for a moratorium has been provided by the FSA and is annexed to their written evidence to this inquiry.12
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The Government’s handling of events leading to the moratorium



8. There can be no doubt that the Government was unprepared for the Commission’s decision. The FSA told us that they had “had no indication whatsoever that [the Commission] would take immediate action with a punitive threat.”13 James Paice MP, Minister for Agriculture and Food, said that he did “not think anybody ... could have foreseen the precipitate nature of the Commission’s request,”14 and Anne Milton MP, Minister for Public Health, described the request as having “suddenly [dropped] on our heads out of the sky without anybody knowing about it,”15 later saying that the Commission appeared “to have taken leave of its senses.”16 9. The FSA were at pains to emphasise that they worked on a principle of “science and evidence-based policy.”17 Lord Rooker, FSA Chair, told us that: “What we seek to do... is regulate proportionately, based on risk and clear science... We have no public health concern whatsoever, in respect of [desinewed meat].18 The Minister for Public Health echoed this, telling us that “the FSA is very scienceorientated, basing what it does on the evidence available”19 and also emphasising that she agreed that there was no risk to public health, telling us that “It is important for me to get
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an opportunity to say, yet again, that I do not believe there is any risk”. 20 It seems that the FSA assumed that the Commission would take the same risk-based, proportionate approach: they told us that they expected the Commission “to reach a determination based on science and evidence”.21 Even when the Food and Veterinary Office (FVO) of the Commission carried out an inspection of UK producers of desinewed meat in March, the FSA’s assumption was “that they would then go back with that evidence and use it... to inform their discussions with officials... as opposed to it leading to some form of punitive action.”22 Reflecting on the Commission’s actions, Tim Smith, FSA Chief Executive, described the Commission as “outside of our normal way of working, or anybody else’s way of working.”23 10. It is clear to us that, following the Commission’s 2010 Communication, it was always a possibility that the UK’s interpretation of the Food Hygiene Regulations would be challenged by the Commission. We have some sympathy with the Government’s surprise at the pace and severity with which the Commission requested the moratorium, backed by the threat of punitive safeguarding measures if the UK did not comply. However, it appears that this surprise stemmed from a fatal lack of understanding of the Commission’s thinking regarding this issue and a misguided assumption about how the Commission could be expected to act. The Commission issued draft guidance in January 2012, one year on from the Communication, which showed that its working definition of MSM was not in line with the UK’s position. Although negotiations about the guidance were ongoing, the sensitivities surrounding any perceived breach of the TSE regulations should have alerted the FSA to the possibility that the FVO’s audit in March 2012 would be followed by action from the Commission. 11. In fact, this was not the first time that the Commission had taken similar action. Tim Smith told us that the Commission apparently acts in this way two or three times a year.24 We note that the FSA’s lack of foresight was not immune from criticism even from within the Government: the Minister for Agriculture told us that he thought that “the FSA should have been more aware of the developments that I have described, particularly over the last twelve months and where that was heading.”25 The Commission’s decision to request a moratorium in the absence of any scientific evidence that desinewed meat represents a food safety risk was totally disproportionate and unacceptable. We are clear that the Food Standards Agency’s assessment that desinewed meat presents no risk to public health is correct, and we have no doubt that they were right to take a science and evidence based approach to assessing risk with regard to food safety. However, we believe that their failure to anticipate that the Commission might not take the same approach is demonstrative of a lack of political awareness on the part of the FSA which must be addressed.
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12. The Commission’s request for a moratorium, which would have unilateral effect, was backed by a threat that punitive “safeguarding measures” would be taken against the UK should it not comply. The FSA told us that the threat of these measures being imposed meant that it was faced with a “binary decision” about how to proceed: to impose a moratorium with all that would entail for producers of desinewed meat; or to refuse the Commission’s request and face the prospect of safeguarding measures which, according to the FSA, “effectively would have put the UK meat industry into complete turmoil and financial meltdown.”26 Given that the FSA strongly believes that other Member States are using equivalent processes, we sought to explore whether the Government could have done more to gain support from those Member States to help it to resist the Commission’s request. Tim Smith told us that despite the fact that he had “no doubt that Member State support is there”, the FSA had “no time whatsoever to garner support from other Member States.”27 The Agriculture Minister, however, doubted whether such support would have been forthcoming in any event, arguing that “Most of the other [Ministers] who may well know what is going on in their own country would probably rather keep their heads down until or unless there is an FVO mission that uncovers it... I do not think we would have received any support.”28 The failure to anticipate the Commission’s actions meant that the Government had very little time to decide how to proceed and limited the other options (such as seeking support from like-minded Member States to challenge the Commission’s interpretation) that might have been available to it. 13. The FVO is due to carry out similar audits in other Member States later this year29 and, if they are indeed producing meat in contravention of the Commission’s interpretation of MSM, they are likely to face similar consequences to the UK. The Government must now seek to gain support from those Member States using similar meat production processes so that maximum pressure is applied to the Commission to lift the moratorium at the earliest possible opportunity. 14. Both the FSA and the Minister for Public Health recognised the need to learn lessons from this experience to avoid the same thing happening again. Anne Milton acknowledged that “we need to not be in this situation again” and that the Government must look at how they could stop a similar incident happening in the future.30 Tim Smith told us that “one of the biggest parts of the process we are following from here is trying to prevent this from ever happening again to any part of the food industry in this country.”31 However, at the same time they had no constructive suggestions for how this might be achieved and in fact appeared to suggest that it would be impossible, with Tim Smith telling us: Is there anything about which we are being complacent? Are we are missing signals from the Commission or missing signals from risk assessors in other Member States? We describe that in the jargon as horizon-scanning: looking into the future and
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trying to work out where else the risks for this sort of activity could come from... I would make this point: looking at the evidence that the Commission had we would never have concluded that they would take the disproportionate action that they did and nor would we anticipate that in the future.32 15. Lessons must be learnt from this experience and we are deeply concerned that neither the FSA nor the Minister for Public Health were able to offer any reassurance that such an incident would not happen again. We recommend that the FSA set out how it will improve its ‘horizon-scanning’ capabilities and what other steps it will take to ensure that there is no repeat of this unacceptable series of events.
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Trade implications



16. The moratorium has had a devastating impact on British producers of desinewed meat. European TSE Regulations prohibit the production of MSM from ruminant bones (i.e. cattle, sheep and goats): the reclassification of desinewed meat as MSM has therefore meant that producers of desinewed meat from ruminant bones have been told that their product is no longer lawful. Production of desinewed meat from pigs and poultry remains lawful, but its reclassification as MSM means that it can no longer be counted towards the meat content of a product, making it less valuable to food manufacturers. The relabelling and reformulation of products containing desinewed meat will also come at a heavy cost to industry. 17. The British Meat Processors Association (BMPA) told us that whilst it was difficult to quantify the total losses caused by the moratorium, they “tentatively” estimated that they could be in the order of £200 million, with some individual businesses particularly hard hit.33 One of those businesses, Newby Foods Ltd, has had to make just under half of its workforce redundant and has seen its profitability reduced by 75%.34 18. Consumers will also be affected. Desinewed meat is used in many processed food products such as burgers, frankfurters and chicken kievs. The BMPA estimates that around 600 tonnes of desinewed meat per week was produced in the UK before the moratorium was imposed,35 and explained that “In general, DSM [desinewed meat] is used in value food product lines, and the ability to include DSM in the meat content of these products helps to keep down their price to consumers.”36 They suggested that the moratorium could lead to a rise in the retail prices of such products, with particularly adverse effects on less well-off households, and concluded that: At a time of a shortage of protein in the UK, across the EU and globally, and when consumers are being urged to reduce food wastage, we regard the Commission’s 32
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demands as creating a shameful waste of a valuable food product, and counter to the principle of sustainable food production.37 The Commission’s demand for a moratorium in the absence of any evidence that desinewed meat presents a risk to health will lead to the unnecessary waste of thousands of tonnes of meat. The ensuing rise in price of some meat products is likely to have a particular impact on lower-income households. The Commission’s actions in this regard are to be deprecated. 19. The UK is the only Member State that has been directly threatened with safeguarding measures by the Commission and forced to stop production of desinewed meat. The FSA believes that meat producers in several other Member States use a similar low-pressure technique to that which produces desinewed meat. This meat is variously named as 3mm meat, Baader meat, or ground meat in other Member States. The FSA has provided the Commission with details of these products and the Commission told us that it had taken action to stop similar occurrences in other Member States: The Chief Veterinary Officers (CVOs) of the Member States where, allegedly, these practices are also applied, have been asked to inspect and to put in place immediate corrective action. The Commission also sent a letter to the CVOs of all Member States reminding them of the definition of MSM and the rules attached to it. The FVO will continue its series of audits to several Member States over the next few months. I should assure you that the Commission will take action with other Member States if similar shortcomings are discovered during this series.38 We note, however, that despite the fact that the Commission was sufficiently concerned by the ‘shortcomings’ it found during the FVO visit of March 2012 to request an almost immediate moratorium in the UK, it has not taken any steps to bring forward inspections of other Member States which are scheduled for the second half of 2012. We find it impossible to reconcile the pace and severity of the Commission’s disproportionate action towards the UK with its seemingly relaxed approach to inspection and enforcement in other Member States. The Government must press the Commission to bring forward the Food and Veterinary Office visits to other Member States so that UK producers are not disadvantaged even further. 20. Of particular concern is the suggestion that this meat may still be entering the UK at the same time as our producers have been forced to stop the production of desinewed meat. The Agriculture Minister appeared to accept that this would be the case, telling us that “What we are going to be seeing now is import of this material – mainly classified as 3mm Baader... to replace what we now cannot use as meat.” 39 He went on to suggest that there was no power to ban imports of this material into the UK.40 The FSA later clarified the position regarding imports:
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Under European single market rules, products from other Member States are treated differently from imports from outside the EU at Border Inspection Posts. The latter are routinely held while checks for compliance are carried out, while the former are not since to do so would be an unlawful impediment to the free movement of goods within the EU. However, that does not mean that products from the EU cannot be detained on or after arrival in the UK if there are reasonable grounds to suspect that they do not comply with food safety requirements. For example, if a consignment of imported DSM [desinewed meat]/ Baader meat/ MSM, suspected of having been produced by the removal of residual meat from ruminant bones by mechanical means is received by a food business operator in the UK it may be detained by the relevant enforcement authority as it may be in breach of the Community TSE Regulation (EC) No. 999/2001.41 It would be the responsibility of UK food companies to ensure that imported desinewed meat from non-ruminant bones was correctly labelled as MSM in the ingredients list of any products it was used in. 21. The Agriculture Minister’s evidence suggested that it was inevitable that wrongly labelled or unlawful meat products would be imported into the UK to replace UKproduced desinewed meat. This is totally unacceptable at a time when domestic producers have paid such a heavy price for compliance with the Commission’s request. In its response to this report the Government must set out what steps it is taking to proactively identify and prevent such imports from taking place.
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Governance and communication



22. This issue has highlighted the complex governance arrangements of the Food Standards Agency. The FSA is a non-Ministerial Government department established under the Food Standards Act 1999. It is accountable to Parliament through the Department of Health but operates at “arms length” from Ministers. Its main objective is set out in the Food Standards Act 1999: to protect public health from risks which may arise in connection with the consumption of food (including risks caused by the way in which it is produced or supplied) and otherwise to protect the interests of consumers in relation to food.42 Anne Milton set out the relationship between the FSA and the Department of Health in her letter to the Committee of 7 June: The FSA is an independent non-Ministerial government department. It works at arm’s length from Government and is accountable to Parliament through the Secretary of State for Health. He has delegated his power for day to day matters to PS(PH) [the Minister for Public Health]. The FSA has its own governance arrangements and the Department of Health does not therefore have any clear
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governance role other than through its role in appointments to the FSA’s governing Board... PS(PH) does not make decisions on FSA policy.43 23. The UK Government has been clear that it is confident that there is absolutely no public health risk associated with the consumption of desinewed meat. Nonetheless, the Commission’s classification of this as a food hygiene issue has meant that it has fallen to the FSA to negotiate with the Commission on the UK’s behalf, on an issue which has serious implications for British producers. This is despite the fact that Lord Rooker was clear that the FSA’s role did not extend to promoting or protecting the British food industry: [The FSA’s role] is to put the interests of consumers first in relation to food, its production, distribution, and so on. It is as simple as that. We are not cheerleaders for industry. We are not a management consultancy for industry. We are the food safety regulator. Government Departments are responsible for the economic promotion of the industry.44 It is Defra which is responsible for the promotion of the meat industry. One of the Department’s key priorities, as set out in its Business Plan, is to support and develop British farming and encourage sustainable food production.45 The Department will help to “enhance the competitiveness and resilience of the whole food chain, including farms and the fish industry, to help ensure a secure, environmentally sustainable and healthy supply of food with improved standards of animal welfare.”46 24. Tim Smith explained how the FSA ensured that information was shared between the relevant Departments and the devolved administrations: Essentially, because we are in the happy position of reporting through four Health Departments to all four Administrations and also liaising with Agriculture Departments in all four countries, whenever a submission goes to our Minister here in Westminster, whether to Defra or the Department of Health, it goes to the other one and it also goes to all the other devolved Ministers. Officials then follow up immediately with their counterparts in other parts of the UK to ensure that the Minister is aware of the importance of that particular issue.47 The Agriculture Minister told us that the Duty Minister in Defra had been asked to agree to the implementation of the Commission’s request for a moratorium on 2 April 2012.48 However, he said that he had been unaware of the Commission’s 2010 Communication and that “the first time this hit my radar was at the beginning of April.”49 The evidence we received from Anne Milton appeared to contradict this: when asked whether she had made Defra Ministers aware of a memorandum which she sent to the European Scrutiny Committee shortly after the Commission’s 2010 Communication, setting out the possible 43
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consequences for the British meat industry should the UK’s interpretation of MSM be challenged,50 she told us that: I never do anything in this role without making sure with my private office that Ministers in Defra have seen things... it is extremely important... that they see what I see, so that if there is an incident like there was here they have had sight of everything that I have had sight of and nothing comes as a huge surprise.51 25. As a non ministerial government department, it is particularly important that the FSA ensures that Defra officials and, where appropriate, Ministers, are actively engaged in issues which may have broader implications for the food industry. In view of the possible trade implications of a challenge to the UK’s interpretation of the Food Hygiene Regulations, Defra officials should been closely involved in ongoing negotiations with the Commission from an early stage. Defra Ministers should have been made aware, following the FVO’s visit in March, that they had serious concerns about the use of desinewed meat. We recommend that the Government set out in its response to this report how it will improve communication between the FSA and other Government Departments across the UK. We further recommend that the Government set out how, whilst ensuring its independence, the FSA’s accountability to Parliament can be improved, including MPs’ ability to question the FSA.
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Next Steps



26. Having failed to persuade the Commission against the moratorium, it is now incumbent on the Government to seek to have it lifted as soon as possible. The Commission intends to ask the European Food Safety Authority (EFSA) to evaluate the risks linked to the low-pressure process used to produce desinewed meat and to re-assess and update previous opinions on the risks linked to MSM. It is anticipated that EFSA’s opinion should be available by the end of 2012.52 The FSA told us that it will submit scientific evidence to EFSA in support of the UK position. Subject to EFSA’s opinion, it therefore remains possible that the moratorium may be lifted at a later date. Whilst the Commission’s actions may already have irreparably damaged parts of the British meat industry, the Government should make every possible effort to persuade the Commission to reverse its decision. 27. The disproportionate nature of the Commission’s actions has raised the question whether the Government should take legal action to challenge the Commission’s decision. We were told that the Government had not ruled out legal action, although the Agriculture Minister was pessimistic about the prospects of success, telling us that Government lawyers did not think that they would have a particularly strong case and that legal action did “not look very promising.”53 Should the opinion of the European Food Safety Authority 50
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support the UK’s position on desinewed meat the Government should seriously consider taking legal action against the Commission unless the moratorium is immediately lifted.
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Conclusion



28. Our examination of the chain of events which led to the moratorium has highlighted the heavy-handed and disproportionate nature of the Commission’s actions but has also exposed serious flaws in the handling of this issue by the FSA, Defra, and the Department of Health. It is, of course, our producers who are paying the price for these mistakes.
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Conclusions and recommendations Introduction 1.



The European Commission’s decision to request a moratorium at extremely short notice has had devastating consequences for British producers. It is extremely disappointing that the Commission was unable, or unwilling, to provide oral evidence to this Committee. The Commission’s failure to justify its actions and fulfil its duty to provide oral evidence to the National Parliament of a Member State demonstrates a worrying disregard for democratic accountability. (Paragraph 3)



The Government’s handling of events leading to the moratorium 2.



The Commission’s decision to request a moratorium in the absence of any scientific evidence that desinewed meat represents a food safety risk was totally disproportionate and unacceptable. We are clear that the Food Standards Agency’s assessment that desinewed meat presents no risk to public health is correct, and we have no doubt that they were right to take a science and evidence based approach to assessing risk with regard to food safety. However, we believe that their failure to anticipate that the Commission might not take the same approach is demonstrative of a lack of political awareness on the part of the FSA which must be addressed. (Paragraph 11)



3.



The failure to anticipate the Commission’s actions meant that the Government had very little time to decide how to proceed and limited the other options (such as seeking support from like-minded Member States to challenge the Commission’s interpretation) that might have been available to it. (Paragraph 12)



4.



The Government must now seek to gain support from those Member States using similar meat production processes so that maximum pressure is applied to the Commission to lift the moratorium at the earliest possible opportunity. (Paragraph 13)



5.



Lessons must be learnt from this experience and we are deeply concerned that neither the FSA nor the Minister for Public Health were able to offer any reassurance that such an incident would not happen again. We recommend that the FSA set out how it will improve its ‘horizon-scanning’ capabilities and what other steps it will take to ensure that there is no repeat of this unacceptable series of events. (Paragraph 15)



Trade implications 6.



The Commission’s demand for a moratorium in the absence of any evidence that desinewed meat presents a risk to health will lead to the unnecessary waste of thousands of tonnes of meat. The ensuing rise in price of some meat products is likely to have a particular impact on lower-income households. The Commission’s actions in this regard are to be deprecated. (Paragraph 18)
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We find it impossible to reconcile the pace and severity of the Commission’s disproportionate action towards the UK with its seemingly relaxed approach to
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inspection and enforcement in other Member States. The Government must press the Commission to bring forward the Food and Veterinary Office visits to other Member States so that UK producers are not disadvantaged even further. (Paragraph 19) 8.



The Agriculture Minister’s evidence suggested that it was inevitable that wrongly labelled or unlawful meat products would be imported into the UK to replace UKproduced desinewed meat. This is totally unacceptable at a time when domestic producers have paid such a heavy price for compliance with the Commission’s request. In its response to this report the Government must set out what steps it is taking to proactively identify and prevent such imports from taking place. (Paragraph 21)



Governance and communication 9.



As a non ministerial government department, it is particularly important that the FSA ensures that Defra officials and, where appropriate, Ministers, are actively engaged in issues which may have broader implications for the food industry. In view of the possible trade implications of a challenge to the UK’s interpretation of the Food Hygiene Regulations, Defra officials should been closely involved in ongoing negotiations with the Commission from an early stage. Defra Ministers should have been made aware, following the FVO’s visit in March, that they had serious concerns about the use of desinewed meat. We recommend that the Government set out in its response to this report how it will improve communication between the FSA and other Government Departments across the UK. We further recommend that the Government set out how, whilst ensuring its independence, the FSA’s accountability to Parliament can be improved, including MPs’ ability to question the FSA. (Paragraph 25)



Next Steps 10.



Whilst the Commission’s actions may already have irreparably damaged parts of the British meat industry, the Government should make every possible effort to persuade the Commission to reverse its decision. (Paragraph 26)



11.



Should the opinion of the European Food Safety Authority support the UK’s position on desinewed meat the Government should seriously consider taking legal action against the Commission unless the moratorium is immediately lifted. (Paragraph 27)



Conclusion 12.



Our examination of the chain of events which led to the moratorium has highlighted the heavy-handed and disproportionate nature of the Commission’s actions but has also exposed serious flaws in the handling of this issue by the FSA, Defra, and the Department of Health. It is, of course, our producers who are paying the price for these mistakes. (Paragraph 28)
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Environment, Food and Rural Affairs Committee: Evidence Ev 1



Oral evidence Taken before the Environment, Food and Rural Affairs Committee on Tuesday 15 May 2012 Members present: Miss Anne McIntosh (Chair) Thomas Docherty Mr Iain McKenzie Neil Parish



Ms Margaret Ritchie Amber Rudd ________________ Examination of Witnesses



Witnesses: Lord Rooker, Chair, Food Standards Agency, and Tim Smith, Chief Executive, Food Standards Agency, gave evidence. Q1 Chair: I welcome you all to this morning’s proceedings. In particular, I welcome Lord Rooker and Mr Smith. For the record, will you give your names and position? Lord Rooker: Jeff Rooker, Member of the other place, chair to the board of the Food Standards Agency. Tim Smith: Tim Smith, chief executive of the Food Standards Agency. Q2 Chair: Excellent. We are very grateful to you for participating in this morning’s proceedings. A number of us have constituency interests. As you are aware, Newby Foods is in the Thirsk, Malton, and Filey constituency, and to date, 40 people have lost their positions as a result of the decision. Mr Smith, when did you first hear about Commission proposals in relation to desinewed meat? Tim Smith: In relation to its actions on the moratorium or the— Q3 Chair: No, no. When did you first hear from the Commission about any proposals in relation to desinewed meat? Tim Smith: We have been in dialogue with the Commission on desinewed meat and mechanically separated meat since the agency’s inception. There has been an ongoing— Q4 Chair: So what date? Tim Smith: 2000. I joined the agency in 2008 and it was in the background then. Q5 Chair: In your memorandum to the Committee, Mr Smith, you mention the dialogue between the European Commission and the member states—so, therefore, yourselves—since 2010 over the difficulties in interpretation of the definition of mechanically separated meat. Tim Smith: Yes. When you read the Commission’s communication, you see that what was happening was that it conducted investigations, which largely involved member states filling in questionnaires, and two things came out of that. One was a difference of interpretation about what mechanically separated meat was, and what, by definition therefore, meat was, and what was in the centre of that spectrum. While this was not a concern in terms of public health—20



member states said that—there was a difference in interpretation picked up by the Commission in those questionnaires about what different member states interpreted as the rules for mechanically separated meat. All member states agree that the definition is largely to do with the integrity of the muscle fibres of meat being largely the same as that of the meat it is derived from, which is the same for mince. The UK takes the position, as do other member states, that it is our belief that that does not constitute mechanically separated meat, because that muscle fibre is not damaged. Q6 Chair: Since 2010, when the dialogue intensified, what discussions did you have with industry, particularly meat processors such as Newby Foods and other individual processors? Tim Smith: This is one of those pretty rare occasions when the industry and the agency—I’m thinking about protection for consumers and the strength of our arguments—have been as one. I can think back to various meetings with industry stakeholders, particularly the BMPA and the British Poultry Council, where this has been flagged as a background issue, and we expect the Commission to reach a determination based on science and evidence. That is exactly what we would want them to do, and to put consumers first. Essentially those dialogues were about how we would influence the negotiations on behalf of the UK Government in the Commission’s consideration of effectively dealing with what has been an innovation for the last 10 years. The industry here in the UK, and in other parts of Europe too, has invested wisely, in our view, in new equipment that allows them to create a sustainable use for what used to be called—sometimes still is—the fifth quarter. It never seemed to us to be anything other than a very sensible route forward with the carcases. Q7 Chair: Was there anything in the negotiations that led you to believe that this was going to affect particularly the UK? Tim Smith: No. If we go back in time, we had decided to give a very clear steer to the industry in our nonbinding informal guidance, which is laced with warnings about whether the Commission may or may not take a different view in the future. Around 900
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tonnes of this material are used in the UK each week and 300 tonnes or so come from other member states, so our working assumption, which I think is a fair one, was that if this machinery is being sold and used in other member states and is exporting to this country, then the UK would not be alone. We just happen to have given it a particular name. We call it desinewed meat. Other member states refer to it as 3mm meat. It is sometimes referred to as Baader meat. It exists, as far as we are concerned, throughout the member states. Q8 Chair: So does it not seem perverse now that 300 tonnes are still allowed to come in? Tim Smith: It does. Q9 Chair: But the 900 tonnes—what are you doing about that? Tim Smith: It would need to be relabelled as mechanically separated meat. That would be the Commission’s view. Q10 Chair: I asked what you are doing about it, Mr Smith. Tim Smith: Our view is that we should impose on our industry the moratorium that we have agreed to, while at the same time pushing back to the Commission and saying, “This is not a science and evidence-based policy decision.” Q11 Chair: I am sorry, I am having great difficulty understanding. If, as you say, you always regarded the meat as safe, why would you agree to impose a moratorium? Tim Smith: That is a very straightforward binary decision that was faced by the UK Government— Q12 Chair: But it is not a binary decision. You just told the Committee that this dialogue was going on between the European Commission and member states. There must have been discussions within comitology and other committees and the Commission. Tim Smith: Not comitology. Let’s be clear about what we are faced with. Once the Food and Veterinary Office had been here and made their visits, what the Commission then did was to face us with two options. One was to impose an immediate ban five days later, or to face safeguarding measures, which effectively would have put the UK meat industry into complete turmoil and financial meltdown. So when we were advising Ministers and the industry on our two options, those were the two stark choices that we faced. Q13 Chair: So you think it is completely in order to have a unilateral ban on the production of— Tim Smith: No, not at all. Our position is that— [Interruption.] Chair: Would the gentleman with the phone please leave the room until it is off? Tim Smith: There was always a third way, which the Commission refused. When I went to see the Commission and made our points on all the aspects you would expect—on science and evidence, the



technology and legalities of it, the economic reasons, and the sustainability—all those arguments were met with a stonewall response, which was, “No, we want you to ban this material and do it within five working days.” Q14 Chair: Why have other member states not a similar ban? Tim Smith: Because they have not had the Food Veterinary Office mission visit the member states and we have not been able to convince Commission—



had and yet, the



Q15 Chair: So why did you accept the FVO visit early? Tim Smith: It is normal that FVO missions are held. We will probably be running four or five a year in this country, and all other member states face exactly the same. We are the first. Chair: We will come on to that in a minute. Q16 Amber Rudd: I do not quite understand the procedure for when the visits take place. Were they scheduled? Are they scheduled to take place in other countries. Can you choose whether to accept them? How does the process work? It seems like a coincidence. Tim Smith: They are effectively auditing, on behalf of all member states, whether every member state is conforming with all the various regulations to do with food. The Food and Veterinary Office, based in Dublin, set out a programme of things they are interested in for the next few years. As they do that, they then schedule—assuming a member state is conducting the business they are interested in—a series of visits, and they have half a dozen or so visits on mechanically separated meat for this year. We just happened to be the first one. Q17 Thomas Docherty: For clarification, are you aware of any other industry that the European Commission would start banning on an ad hoc basis, as it goes along, in a piecemeal fashion? Tim Smith: They do this two or three times a year, they tell us. We were appalled at the severity and pace with which they wanted us to take this action. We did not see that it was at all proportionate. Since this is, as far as they are concerned, an absolute legal requirement, they have told us that they think we should instantly be able to find a way of causing industry to change its working practices. Q18 Chair: But that is complete nonsense at every level. I am very sorry, but a number of us—I should declare that I practised European law in Brussels for a short time, for three or four years. You say yourselves that there is no threat from the meat involved. Tim Smith: It is as safe as meat that is boned from a normal carcase in the same way using a knife. Q19 Chair: And purely by changing the nomenclature from desinewed meat to mechanically produced meat, which the Commission was proposing to do, was going to outlaw the production of this meat.



cobber Pack: U PL: COE1 [O] Processed: [17-07-2012 14:03] Job: 022001 Unit: PG01 Source: /MILES/PKU/INPUT/022001/022001_o001_db_120515 - Corrected (Final).xml



Environment, Food and Rural Affairs Committee: Evidence Ev 3



15 May 2012 Lord Rooker and Tim Smith



Tim Smith: If we were to label it as mechanically separated meat, it would fall within the regulations and be allowed. Q20 Chair: But it would not be allowed. That is the logic. Tim Smith: Once it became mechanically separated meat, it could not then be derived from ruminant bones. Q21 Chair: I am struggling to understand the role of the FSA. Its role is surely to protect and support industry. Tim Smith: No, not at all. Lord Rooker: With respect, that is not our role. Our role is set out in the legislation that set up the FSA, in section 1. It is to put the interests of consumers first in relation to food, its production, distribution, and so on. It is as simple as that. We are not cheerleaders for industry. We are not a management consultancy for industry. We are the food safety regulator. Government Departments are responsible for the economic promotion of the industry. What we seek to do—in this case, to be honest, our hands are clean— is regulate proportionately, based on risk and clear science, which we have delivered to the European Commission, and did from Leatherhead. We have no public health concern whatsoever, in respect of the product. We have not sought to gold-plate, which would have been the case if we had gone with their original definition from the discussions two or three years ago. I am a supporter of the EU, but this is virtually a straight banana issue. This is meat. It is not mechanically separated meat or mechanically recovered meat. It is meat. It is not a purée. It is meat that we get off a carcase that has not been interfered with. Q22 Chair: But I do not understand why the FSA did not argue this point, together with the other FSAs. Lord Rooker: We have been doing that. The timeline that you have had— Q23 Chair: You can just say no. Lord Rooker: No, we can’t. The timeline you have had explains what has happened over the past decade. Q24 Chair: With respect, Lord Rooker, you have had two years while these negotiations were going on. Lord Rooker: With respect, Chair, they were still going on when the visit took place. As far as we are concerned, it is the EC that abandoned the discussion and then—and only then—in late March or the first week in April referred the matter to the European Food Safety Authority. They could have done that a year or more ago. We had already given them the evidence from Leatherhead, which they had never responded to. We have done this purely based on risk, on proportion and on science. They have ignored this. At the same time, the discussions are ongoing. We are still in the committees. We are doing our bit. Industry is doing its bit. It was the BMPA that invited the Commission to come over here and look at plants in 2011. We have been open and transparent about this.



Desinewed meat is not mechanically separated meat. It does not fall within the definition. That is our view. We were in discussion about that up until and including the FVO visit. It has not changed from our point of view. However, they have a legal authority that we do not have, and that is to impose, as they said, punitive measures on the UK. I do not want to exaggerate, but if we had not co-operated and they had applied full punitive measures, we could have been back to pre-6 May 2006 with a beef ban again. We are not going down that road, which is so damaging to industry. Q25 Chair: You could simply have not applied it and let them take you to court, because you cannot have them unilaterally imposing conditions that will penalise one member state. Someone, somewhere, has to stand up for this country, and that is your role. Lord Rooker: With respect, we are obliged to follow the law. Q26 Chair: The law is perfectly clear. Lord Rooker: No, the view has just been put to you by the chief executive. There were two courses of action. We thought that one would have been catastrophic for the British meat industry and therefore we sought to buy time, which is what we are seeking to do. We are seeking to buy time. We cannot control the dates of the FVO missions. They have already announced visits, I think, to five other member states. We know that, in due course, they will go to those member states. In the meantime, we are pressing the science case. Their view seems to be one of principle. If it is taken off the bone other than by a human being with a knife, it is not allowed. We do not take that view regarding desinewed meat. Q27 Thomas Docherty: Which of you is making the decision here? Is it Lord Rooker or Mr Smith? Tim Smith: The Food Standards Agency. Q28 Thomas Docherty: Was it the chief executive or the chairman? We are getting a lot of answers from the chairman when we want to hear from the chief executive. The chief executive is responsible for the operations of the FSA. Lord Rooker: Look, I am the non-executive chair of the board. Q29 Thomas Docherty: Exactly. “Non-executive.” I want to hear from Mr Smith, not from the chairman. Lord Rooker: With respect, the kinds of questions that I was getting were questions of governance, not of operations. I will deal with governance questions. Q30 Thomas Docherty: Mr Smith, why did you not wait until the other countries had been inspected and a decision made EU-wide? As we saw with eggs, despite the rhetoric from the Commission, on 1 January 2012 not a single second of action was taken by the Commission, so why did you not wait? Why did you effectively gold-plate? Tim Smith: As Lord Rooker has already said, and I endorse it, we have done exactly the opposite when it comes to desinewed meat over the last 10 years. We
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have allowed the industry, with clear signs of evidence and consumer protection at the forefront of our minds, not to gold-plate. So, to address your timing question, what the Commission did immediately after they received the first word of how their mission had gone in the United Kingdom was effectively to issue us with this stark choice. The agency does not act alone— Q31 Chair: What was the choice? What did they say? Tim Smith: The stark choice was either to convert all desinewed meat into a new configuration of mechanically separated meat, which has a disastrous effect on the value of that product, or else face safeguard measures. Such measures, as Lord Rooker has already said, are effectively those that put the UK industry for meat, meat preparations and so on into a completely untenable position. Q32 Chair: You had a perfectly good free movement argument to put to them that it was unacceptable to have a unilateral moratorium in this country whereby you are excluding home production, but allowing illegally produced meat to come into this country. I cannot understand on what grounds you went along with it. You were under no pressure whatsoever. Tim Smith: That is completely wrong, if I may say so. The pressure we were under was this binary choice, and all the UK Government bodies that we consulted throughout the process—UK representatives, our Cabinet Office colleagues, everybody in the Department of Health and Defra— and all the Ministers consulted and concerned in our discussions about the UK’s response came to the same reluctant conclusion. Q33 Ms Ritchie: It has been a very interesting discussion so far. I was wondering what discussions had been held between the FSA and the devolved institutions in Scotland, Wales and Northern Ireland. Were they informed? What did they say in the appropriate Departments about that? Did discussions take place with the actual institutions and their Members? Tim Smith: We treated this as an incident in our way of doing things. Because it was so urgent and so significant, we ran it within the agency as a strategic incident. What that means is that Ministers in all four nations were consulted to the same level. So, Agriculture Ministers and Health Ministers—there is always the doubt that someone might see this as a public health concern, which it is not—were all consulted and all came to the same reluctant conclusion that the UK Government were faced with a stark choice: either to accept safeguard measures, which would damage the industry, probably beyond repair, or to impose a moratorium. Originally, if you remember, that moratorium was supposed to be a ban after five days, but we won a reprieve for two periods of time, both of which were reluctantly agreed by the Commission. Ministers in all four countries had to agree to the same constraints that we had seen in Westminster.



Q34 Chair: So you only consulted the Ministers in all four countries in April. You did not consult them in 2010. Tim Smith: They have had a series of submissions over time. We laid some information before Parliament in 2010, I think, following the Commission’s communication. Lord Rooker: In January 2011, there was parliamentary scrutiny in both Houses. Q35 Chair: I am asking when you, Mr Smith, had these discussions with the Ministers. Did you first contact the Ministers directly? I can see that Anne Milton’s letter is dated April. At what point during the two years between 2010, when you were negotiating in Brussels, and the decision being made in April, did you first raise this as a potentially explosive industrial and political issue with Ministers? Tim Smith: When it had become just such an issue. Q36 Chair: When? Tim Smith: In April, after the FVO’s mission. Q37 Chair: So, apart from going through the formalities of laying documents before the House, you did not think it appropriate to raise this with your political masters, to whom you are accountable, before April of this year? Tim Smith: I think there are a few things on that. Jeff will want to talk about governance. The first thing is that if we took all the issues within the European Union which have got this level of discussion going on, such as the changes in the food hygiene regulations and the changes in the way that premises are inspected, which were both at this kind of level— in our routine discussions with Ministers, both Jeff and I would make reference to hotter topics that were coming along—this was never one of those. In neither Jeff’s time nor mine has this issue been raised to such a level, even by my officials, as being likely to cause any damage to the future of the industry, other than in very low-level ways, which is why we wrote to the industry back in 2010. We did not anticipate—if you look at the Commission’s correspondence on this, I don’t think that any reasonable person would have anticipated—that this was the likely action they were going to take, if they made any mission to any one of the member states. Q38 Chair: So you do not see this as a dereliction of your duty in having failed to inform the Ministers as the negotiations went on? Tim Smith: Certainly not. It was not clear to us until the mission was concluded that the Commission was contemplating taking what we regard as disproportionate action. Q39 Ms Ritchie: Have you a trail of correspondence between the FSA and the appropriate Ministers in Health and in Agriculture in the devolved Administrations? I am talking about correspondence between you and them, and correspondence from them to you. Is it possible or appropriate for us to have sight of that correspondence, because it is my belief—I can only speak from a Northern Ireland



cobber Pack: U PL: COE1 [O] Processed: [17-07-2012 14:03] Job: 022001 Unit: PG01 Source: /MILES/PKU/INPUT/022001/022001_o001_db_120515 - Corrected (Final).xml



Environment, Food and Rural Affairs Committee: Evidence Ev 5



15 May 2012 Lord Rooker and Tim Smith



perspective—that the Committee for Agriculture and Rural Development in the Northern Ireland Assembly never had a discussion about this and it was never informed about it? Tim Smith: One of the strengths of the agency is that it is a UK-wide body. While a lot of the activities within the food sector are devolved, the agency has worked effectively across all four nations for 12 years. It is our belief that the offices of the FSA in Aberdeen, Belfast and Cardiff did exactly the same job as they would have done on any other emerging problem for the food sector or for consumers, and consulted appropriately. I am happy to provide all the correspondence; it is probably on the website. Everything we do is open and transparent, including all our dealings with the Commission. Q40 Chair: Just before we move on, did you receive draft guidance from the Commission in January this year suggesting that desinewed meat would fall within the new definition of “mechanically”? Tim Smith: It did not really change their position. What had been discussed through the various committees and working groups, at a reasonably low level with officials, had not even reached the Standing Committee at this stage. They were developing a new response to the innovation that the industry here and across the rest of Europe had developed. There was anticipation among officials across Europe that there would need to be a change in the hygiene regulations and possibly other regulations on the production of desinewed meat, because the questionnaires that they had sent out revealed that there were varying degrees of understanding of what constituted mechanically separated meat and what constituted meat.



processes and effectively to confirm that what they were doing was within the rules. The Commission has, on a number of occasions, as you will see from the correspondence, refused those invitations—in our view, wrongly. I would commend to the Committee the paper written by the British Meat Processors Association as an excellent summary of the issue that was facing them as the producers of these meat products and us as their regulator, concerned with ensuring that the regulations are being properly applied, but always thinking about the consumer protection angle. Q46 Chair: Just to help the Committee, when the Commission escalated this to a ban, what legislation did the Commission quote? Tim Smith: To be honest, I would have to get back to you on that. I don’t know. Q47 Chair: Could you write to us, because it is extremely important that we understand? Tim Smith: Will do. Certainly.



Q44 Chair: Sorry. Why? Tim Smith: In January, there was no hint that they were going to be affected in the way that you suggested.



Q48 Amber Rudd: Could I come back to the visit from the Food and Veterinary Office? What did you understand was the purpose of that visit? Do you feel that they had an open mind when they arrived? Tim Smith: It is easy to look back with hindsight. I think it is now clear that what they were intending to do, and what they will do in other member states—I am certain of that—is to look at the interface between what they regard as mechanically separated meat and what the industry and regulators in those different member states view as desinewed meat. What they were intending to do, in my opinion, having read their brief, was effectively to look at the processes—the low-pressure methods—for separating meat from meaty bones. We are talking here about bones that are sometimes 80% meat, which normally, 10, 20 years or even longer ago, would have been boned out by people with knives. There is now equipment that does that. What they were intending to do was to determine whether the muscle fibres were being damaged sufficiently to cause that to be mechanically separated meat, rather than meat that would have been boned out in the normal way. Our view was that Newby Foods and others, which have done an excellent job of innovating in this area, would be able to demonstrate, using the Leatherhead method, with histology and microscopy, that the muscles were not being damaged. We were confident that the industry was in a strong position to demonstrate that this meat was meat and not mechanically separated meat.



Q45 Chair: But what about February, when they actually went to visit one of them? Tim Smith: The BMPA, very sensibly, created a very nice document, which they sent to the European Commission last year, inviting people over. We wanted to bring this matter to a head. Those people who were producing desinewed meat were involved in this process throughout 2010, 2011 and 2012. They knew what the Commission’s hesitation was. They had invited the Commission over to review their



Q49 Amber Rudd: So the swift moratorium came as a surprise to you. Did you realise that it could be a possibility? Tim Smith: When I re-read the papers now, they were clearly intending to look at that interface. Our assumption was that they would then go back with that evidence and use it, as they were gathering for other member states, to inform their discussions with officials about what this innovation now meant, as opposed to it leading to some form of punitive action.



Q41 Chair: Did you inform producers of desinewed meat of the contents of the draft? Tim Smith: Yes. Q42 Chair: When? Tim Smith: Through their trade bodies. Q43 Chair: Why did you not contact the producers, those few companies that were going to be directly affected? Tim Smith: As far as we were concerned, there was going to be no direct effect. So, we would have talked to their trade bodies—
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We did not perceive it as being likely that there would be any punitive action. Q50 Neil Parish: To carry on the same questioning, Mr Smith: had you anticipated that the Commission might impose a moratorium while the draft guidance was still under consideration? That is the whole crux of the matter. It is being considered across the rest of Europe, and yet we have a ban. Tim Smith: No. We took the view that because we had created the test, because we had sent it to the Commission for peer review and because we suggested that EFSA ought to look at this, our working assumption was and is that the sensible course of action would be to ask the scientists to have another look at the subject, while allowing the production of the meat to continue unaffected. There is no discernible difference from a consumer, public health point of view between meat derived from this low-pressure method and meat that comes from having an extra team of people boning out on the table. Q51 Neil Parish: I understand that. We, in this room, if not in the European Commission, are clear that this desinewed meat is not mechanically recovered meat. There is a difference, and I think that is the problem. Am I right to say that at the moment, while our companies, such as Newby Foods, cannot recover this meat, 300 tonnes of the same meat is still being used in the same process and industry, going into our food chain and being imported? Tim Smith: No. The moratorium applies equally to meat that comes from either ruminant bones, which is now banned, or non-ruminant bones. The moratorium became effective on ruminant bones recently. The moratorium on non-ruminants comes in at the end of May, and, as a consequence, any material that is designated desinewed meat, 3 mm meat or Baader meat will not be usable, whether it has come from the UK or any other source. Quite what is going to happen to that meat on the continent—it is exactly the same problem as we will have here. Q52 Neil Parish: Yes, but at this moment in time we have this moratorium in place in this country, but across the rest of Europe they are still able to use the same meat under the same process to go into the food chain. Is that right? Tim Smith: The rules relating to labelling are the same here as they are in the rest of Europe. Q53 Neil Parish: No. Just answer the question, please: is that meat going into the food chain across the rest of Europe? I believe that it is. Tim Smith: It would be marvellous if we, or any of us round the table, could demonstrate that we were not working on a level playing field. The Commission’s single strongest argument is that it wants to establish a level playing field by which all member states conform to the same regulations. I cannot definitively say—nor would you really expect me to—that in any of those member states that the Commission is about to visit through its Food and Veterinary Office it will not find precisely the same



material. The Commission has written to the Chief Veterinary Officers of all those member states, which is the entry point, to tell them that it has made this determination and to remind them of their responsibilities. Q54 Chair: So it should be illegal to produce this meat? Tim Smith: Yes. If the moratorium here is for anything, it is to prevent the instant ban and to allow our industry at least a little time to prepare for the situation, as is said to be the case in the rest of Europe. We doubt, as I am sure the Committee will, that this material—this 3 mm meat or desinewed meat—is not being used in other processes in other parts of Europe, and I am sure that our industry colleagues will confirm that if you asked them. The machinery exists. For example, we know that there are at least 150 pieces of equipment similar to that used in our chicken processing plants here across the rest of Europe. Q55 Chair: Just to confirm: I think that you said in response to an earlier question that 300 tonnes of meat produced in this way in other member states is still coming into this country. Tim Smith: The moratorium for non-ruminant bone desinewed meat does not come into effect until 26 May. Q56 Chair: How much of the 300 tonnes is nonruminant? Tim Smith: I could not tell you. Q57 Neil Parish: So are you confident that on 26 May no meat from this desinewed process across the rest of Europe will enter Britain? Tim Smith: I have already said that I cannot be certain of that. Q58 Neil Parish: And you are going to be absolutely certain of that. Tim Smith: No, I cannot be certain. Q59 Neil Parish: Why is it that you do not take action to maintain a single market position, because, basically, with my knowledge of Europe, I would be damn certain that across France and other member states they will probably not be banning this meat until the Commission takes some sort of action against them? What we do is roll over and say, “Okay, we’ll ban this process” and, within a month, we have put people out of business, we have put the meat industry under huge pressure—we have had huge pressures from Europe over the years, rightly or wrongly, over BSE and other matters—and yet you do not stand up for our industry. As far as I can see, Newby Foods and others surely have a case against you that you have not stood up for the UK interest and that, under single market regulations, we have actually banned this product while other member states are allowing it to carry on. That is the situation at the moment, is it not? Tim Smith: If I can pick the question out of that, my belief is that the Commission is acting in good faith in trying to establish a level playing field, in which
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meat can only be described as meat if it has not been through this mechanical process and the muscle fibres have not been damaged in any way. If it has gone through that process, whatever the pressure, whether it is low pressure or high pressure, the Commission’s perspective is that this product is mechanically separated meat and can be used for all meat preparations as long as it is properly labelled—but not ruminant bones. My belief is that the Commission is endeavouring to level the playing field, and only the evidence of the FVO will show whether it has been successful or not. But we have taken a very direct line with the Commission, throughout this period, to negotiate for what is a sensible and sustainable, innovative process that allows people, such as Newby and others, to continue what is a sensible business operation, in our view, since it poses no consumer risk. Q60 Neil Parish: Are you actually going directly to challenge the Commission on its view? Is the Commission actually saying this is mechanically recovered meat? Tim Smith: No—separated meat. Q61 Neil Parish: Mechanically separated. The Commission is actually saying that? Tim Smith: Yes. Q62 Neil Parish: And yet you do not believe it is? Tim Smith: No. Q63 Neil Parish: Are you challenging the Commission legally on this point? Tim Smith: We have to continue to take advice as to whether or not there is a legal case to be taken by the UK, or by the representative businesses that were affected by this, against the Commission. For the time being, what we have been doing is trying to minimise the damage to the industry by trying to negotiate just exactly what it is that it is trying to stop happening. That takes days, not a matter of hours, so we have been endeavouring through that period to engage with the Commission. There is no point in simply sitting in our respective ditches firing at each other; we need to engage with the Commission on what it is it is trying to resolve. Q64 Neil Parish: With humble respect, I suggest you try and fire at all, let alone which ditch you sit in. Furthermore, have you ever known in your experience the Commission previously demanding the almost immediate secession of any established method of food production in the absence of any perceived risk to public health, because this is the crux of the matter? Tim Smith: No. Q65 Neil Parish: Are you talking to your lawyers? Surely, if companies such as Newby Foods have been put out of business and the Commission has not acted legally, not only are they being put out of business, but they are entitled to legal compensation. Why should a company be put out of business when we in this country believe that that meat process is perfectly



fit for human consumption? Yet they are being put out of business. Tim Smith: Precisely, and that has been our line with the Commission throughout this period of discussion and negotiation with it, which is why we are so puzzled by the severity and timing of its actions. Q66 Chair: But Mr Smith, you do not seem even to know which law the Commission is applying. Tim Smith: I can tell you now—my officials have helped me with this—the ruminant bones were prohibited for use and for the production of mechanically separated meat under the EU TSE regulations No. 999/2001; the non-ruminant bones are covered by the hygiene regulations No. 853/2004, which defines mechanically separated meat; and MSM, which is not therefore regarded as meat, under the EU labelling regulations. Q67 Chair: But surely you could have challenged that yourself, on the basis that it was disproportionate and that there is no known health risk from this. Tim Smith: We did, precisely. Q68 Chair: It would help the Committee enormously if you could talk us through how you challenged it. Tim Smith: I am happy to share the correspondence with the Committee and, again, we will be putting it into the public domain. The Commission wrote to us following the FVO mission. We have been in correspondence with it since—effectively, rejecting its analysis of desinewed meat. That is on the record. I am sure that industry people who have been following this closely will also have made similar representations to the Commission. There is very little difference between the industry’s position and ours. Q69 Chair: Is there anything to prevent the industry or Newby Foods from taking a judicial review against your decision? Tim Smith: Not at all—it’s their choice. Q70 Chair: Because that, surely, is the cheapest option for them. It is a lot cheaper than making a formal application to the European Court of Justice. If they were to take a judicial review against your decision, it would at least provide them with some relief until the moratorium were imposed across the rest of Europe. Tim Smith: I am not in a position to give them any kind of legal guidance, but I can tell you that Newby have already taken legal advice and may well come to that conclusion. Q71 Chair: The legal advice seems to be pointing in the direction—possibly—of a European Court action, but much the swiftest action, which would buy them more time, would be to review your decision. Tim Smith: And we would then be placed in a difficult position as the competent authority charged with enforcing the regulations, as they had been recently reinforced to us by the Commission. Q72 Chair: In response to Mr Parish’s question, we have established that there is no precedent for the
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sheer speed of introducing this measure and the sheer impact it would have. These products will still be sold, and they could be made with the meat coming in from other European countries until the moratorium takes effect there. That is completely wrong. Tim Smith: But they can be now.



Q79 Chair: It is true—Mr Smith just told us. Lord Rooker: That is not true. No, Mr Smith has explained in detail that it would not be allowed to be used in the production of products in this country. Once the end of May comes, if that date does not change, there will not be import of desinewed meat.



Q73 Chair: But that’s wholly unacceptable. Tim Smith: UK and EU production can continue until 26 May. Whether the material comes from other member states or from the UK, we would regard that as a sensible use of material that has already been prepared.



Q80 Chair: There will be, because they are months behind us. Lord Rooker: No. Our food producers—the food business operators in this country—will not be able to use, in any of their products, desinewed meat.



Q74 Chair: I am a little concerned that in answer to an earlier question, you understood that the Commission had written to the veterinary officers of counterpart— Tim Smith: All the member states, yes. Q75 Chair: So they are at a much earlier stage. They are six months, or three or four months away from a ban being imposed. Tim Smith: I don’t anticipate that my— Q76 Chair: Just talk us through it. The procedure was: you received a letter in January, through the FVO, asking for an inspection, which took place in February, so we are still four months ahead. It is completely unacceptable at every level of UK or European law that the ban should have taken place in this country before it took effect across the piece, because you are meant to be safeguarding our consumers, who are now still eating meat that is produced in what the Commission says is an unacceptable way. The Committee would like to hear what you are doing about it, why you rolled over and were tickled, and banned it in this country, and allowed imports from other member states. It is completely unacceptable at every level. Tim Smith: If that were true, it would be. The disproportionate nature of what the Commission has done is why we have argued for the moratorium to be extended.



Q81 Chair: I am not going to name them, but it does not prevent the makers of the canned food from taking them directly from the importers. Lord Rooker: It will be illegal because the product would not be allowed— Q82 Chair: It will not be illegal because they have not had the inspections, and their veterinary officers will just be— Tim Smith: No, the Commission say that they have told all member states that they expect them to comply now.



Q77 Chair: With the greatest of respect, you have only asked for it to be extended by one month for non-ruminants. Tim Smith: No, we haven’t just asked for that.



Q83 Chair: But they have not visited them. Tim Smith: But the enforcement—you are quite right—may well take longer than that. Can I just clear up the timings? Each of the member states is aware well in advance of the arrival of the mission that the mission is for a particular subject and on a particular date. What then follows is pretty much as you have described it. The chief veterinary officer letter is quite separate from the missions and is a reminder to all member states, caused by the inspection of all these other plants in the United Kingdom, that it is the Commission’s view that this desinewed, low-pressure, mechanically separated meat, as the Commission refers to it, has to be labelled and has to be used as MSM. It cannot be described as desinewed meat. The enforcement is a different question, and one on which I am not clear enough about what other member states will do—you may have a view. The Commission’s position is that, as far as they are concerned, they expect all member states to comply now, and that compliance is anticipated to have taken effect at the same moment as our ban was being imposed by the Commission.



Q78 Chair: You have just told the Committee, Mr Smith, that the ban will take effect from 1 June—the end of May. I don’t think you mean to, but you keep contradicting yourself. You have just said that the chief veterinary officers of other member states have only just received the letter informing them that their inspections will take place one month, two months, three months down the road. There will then be the same three or four-month procedures, and they might ask for an extension, too. Potentially, this meat could still be imported from other European countries into our country. It could be eaten by our consumers for another four or six months. Lord Rooker: That is not true.



Q84 Ms Ritchie: As a follow-on to that, and in pursuance of the same line of questioning, if the Commission has serious concerns about the production of DSM, why is it that a moratorium has been placed on the UK, and why was that requested? Tim Smith: They are not just concerned about the United Kingdom; they are concerned to ensure that all member states comply with their reading of the regulation, which is that the mechanical damage caused by this low-pressure and high-pressure machinery makes it clear that there can be only mechanically separated meat and meat that is taken off the bone using a knife. That is what they have told all member states. They have not just told the UK.
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Q85 Ms Ritchie: Then, as a consequence of that, do producers in other EU countries remain able to export desinewed meat to the UK? I can think of where I am coming from in Northern Ireland where producers in the Republic of Ireland could produce or export this meat, and thereby place Northern Ireland producers at a distinct disadvantage. Tim Smith: It should be clear to all member states from the correspondence and the communications given by the Commission that they consider desinewed meat, or any other designations that they use in other member states, to be outside of the regulations. It has either got to be labelled as MSM, or it is meat that is derived from processes of traditional boning. That is it; there are only two categories. There is nothing in the middle. All member states will have received the same correspondence as we did about the consequences of that advice. Q86 Ms Ritchie: Notwithstanding what you have already said through the Chair, does the FSA have any power to protect the industry? I know that Lord Rooker said earlier that your job is to protect the human being and in turn to protect the industry in the longer term, but can you not stop this happening and thus protect our industry and our inhabitants? Tim Smith: From our point of view, Lord Rooker is entirely right. Our first thought is to the consumer’s protection, and our second thought is to work only on science and evidence-based policy and to be proportionate in everything that we do. All those principles run through everything the agency ever does. We have been open and transparent with the Commission in what has been happening. Our continued belief—we are aligned entirely with the industry on this—is that this is an innovative, sensible process that causes no additional public safety risk and should be allowed to continue. We have been trying with the commissioner and with other member states to come to that conclusion, rather than the conclusion the Commission have reached, for 10 years or more. Lord Rooker: Could I just add to that, at the risk of being accused of deviation? You raised the issue about meat coming up from the Republic to the United Kingdom in Northern Ireland. It will not be possible for producers of foods in Northern Ireland actually to use desinewed meat from the Republic after the date, because it would have to come into Northern Ireland as mechanically separated meat. Therefore, it would not count on the restrictions of our labelling. Our labelling is unique in meat in European terms of consumer protection. It will not count as meat in the product. It will not count towards the minimum percentage of, let’s say, pork in a pork sausage. It would count only as mechanically separated meat. That does not count as meat on the constituent part of the meat product. It has to be labelled separately. In that respect, there would not be a disadvantage. First, it should not be coming in as desinewed meat, because it cannot be used as desinewed meat. Therefore, producers in Northern Ireland would be paying less because they would be buying it as mechanically separated meat to put in meat products, but it does not count as meat under our labelling



regulations. So it does not count towards the percentage minimum of meat. To that extent, from a practical point of view, notwithstanding everything that Tim Smith said is correct, it is completely disproportionate. We don’t want this attack on our industry. It should not be to the detriment of producers, only insofar as they are paying less for mechanically separated meat. It was called desinewed meat last month; mechanically separated meat now. They will pay less but it will not count towards the meat as the constituent part of the meat products. Q87 Ms Ritchie: Further to that, have you had communication with your equivalent authority in the Republic of Ireland with regard to this matter? Would it be possible to have sight of that correspondence? Tim Smith: Our director responsible for the Food Standards Agency in Northern Ireland is in regular contact with his counterpart in the Republic. I know that Alan Reilly, who is chief executive there, is more than aware of the consequences of the mission here. That dialogue is routine and regular and has contained commentary about this particular issue. Yes, we are happy to provide evidence of that. Q88 Chair: Mr Smith, Newby Foods lodged a formal complaint to the FSA of the circumstances of the visit and inspection by the FVO in February. How did you respond to that? Tim Smith: I am going to see Newby on Friday. Q89 Chair: This is two months after the event and you have signed up to the moratorium in between. Tim Smith: We have. Newby’s complaint will be investigated in the normal way that these things have to be. That is a rather slow process, which doesn’t help anybody. We have been very clear with the Commission about the plants most affected by its proposed ban and our change of that to a moratorium. The situation with Newby is completely intolerable, unnecessary and disproportionate. We have made that clear at every twist and turn. That does not prevent the Commission from threatening us again with safeguarding measures if we continue to support the continued use of their products. Q90 Chair: So, what are the safeguarding measures that the Commission keeps threatening you with? Tim Smith: Effectively, it can ban the sale and use of meat and meat preparations from the UK in the rest of Europe, which would effectively put the red meat and poultry industry into complete disarray, because it would have the same effect in the UK. It is as punitive as the Commission can be. Chair: We might come back to that. Q91 Mr McKenzie: Continuing the question on the moratorium: given the Commission’s insistence that the UK impose a moratorium on ruminant DSM at very short notice, are you confident that you will be able to persuade it that reclassification of nonruminant DSM should be postponed to 2013? Tim Smith: I am not confident, because our entire agency principles are based on science and evidence. In our reading of it, this decision does not appear to
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be based on that science and evidence. We think the industry and its advisers and the scientific bodies it has consulted have come to a very sensible conclusion about what desinewed meat is and is not. The Commission has failed to be convinced by that and has now called for its own scientific evidence to be produced by EFSA. I think its version of holding this line until EFSA has delivered its opinion is the wrong one, but it is the line that I expect the Commission will follow. Q92 Mr McKenzie: So when do you expect a response? Tim Smith: EFSA could take at least six months to come to a conclusion on whether the process of lowpressure separation of meat from meaty bones is the same as mechanically separated meat. I can tell it the answer now: it is not. Lord Rooker: We could show you this by film if you want? Chair: I have a little slideshow that I can share with colleagues. Q93 Neil Parish: Mr Smith, are you aware of any scientific evidence being presented to the Commission that contradicts your view that DSM does not result in any significant loss or modification of muscle fibre structure? Tim Smith: No, the critical word in their reading is “mostly” the same as minced meat. If you think about the variety of equipment used to produce minced meat from the normal muscle of an animal, that will vary fairly significantly depending on the machinery, the pressure and the fat content that the industry is trying to achieve. I went to Dunbia recently, and they were kind enough to show me their process. If you compare 80% visible lean pork mince derived from shoulder meat with the meat that comes from their desinewing process, they are, to all intents and purposes, identical to the consumer. Microscopically, they are mostly the same, and they are mostly the same because there are inevitable differences in the way that the meat shears under load. They are emphatically not mechanically separated meat, which results in muscle breakdown and causes the loss of fluid from the muscle cells, effectively forming what I think Lord Rooker referred to as a slurry or paste. That is not what this is. Q94 Neil Parish: So you believe that this meat is perfectly fit to eat and that there is no scientific basis for it to be stopped by the Commission? Can you not legally challenge the Commission’s definition? Also, can’t other member states do so? What are you doing to talk to other member states about their attitude towards it? Tim Smith: Since the FVO mission concluded, we have been in conversation with member states and our legal teams, both in the UK and with the United Kingdom representative in Brussels, on the basis that if this develops in the way it has, the UK Government should be contemplating—we would only be giving advice to the UK Government—the actions that might result from the industry taking legal action or we



ourselves taking the risk of taking legal action. That decision would be made above my pay grade. Q95 Chair: Can I turn to the FSA’s advice in your written evidence on the Commission’s draft guidance to the Standing Committee on the Food Chain and Animal Health on 18 April? The Commission stopped work on the guidance to consult the European Food Safety Authority, but you were told that it would take six months for the European Food Safety Authority to carry out its work. Would it not have been more appropriate to have allowed the European Food Safety Authority to establish the safety aspects? What support did you have and what discussions did you have with your counterparts? Why did you not heed the advice of the Food and Drink Federation and the British Meat Processors Association, both of which said that scientific advice should have been received before a moratorium was agreed to? Tim Smith: The process that we followed reflected the urgency that the Agency and its officials were placed under, which is this binary decision. I have said this already, but it would have been entirely more sensible for the Commission officials and our officials, and all the other member states involved in this process— something like 20 are engaged in this process—to have asked EFSA to take an opinion but to allow the process to continue in the interim. That would have been the most rational thing. I am sure the industry and ourselves took the same view, and there isn’t any change in my mind that suggests that that would not have been the most rational and proportionate action for the Commission to take. I was not given that choice. I was given two choices: one was to ban the product immediately, and the other was to put the UK into safeguarding measures. Q96 Chair: If we just hang on there for a moment, how many other member states do you know have been threatened, or were threatened at that time, with punitive measures if they did not reclassify desinewed meat as mechanically separated? Tim Smith: I will take it the other way round, if I may. I suspect that at least half a dozen serious meatproducing countries will have looked at what has happened in the UK and anticipated what is going to happen if they have a similar mission. Q97 Chair: I do not think the Committee is persuaded that you have resisted. We are absolutely onside with you with the definition that desinewed meat is perfectly legal and should continue to be legal and that there are absolutely no grounds for the Commission to have gone down this path of reclassifying the way that meat is produced. Do we understand why the Commission has gone down this path? Has anyone explained it? Have you questioned it? Tim Smith: No, and I have questioned that on every occasion when we have had the opportunity. My officials have been to see the Commission officials and have pressed them on why now and why so punitive and why the time scale. This is completely disproportionate.
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Q98 Chair: But why not just why? Tim Smith: Precisely. I am in exactly the same place as you. The officials are working at a normal working level to reach agreement which would then inform the next version of the hygiene regulations, because that is what this is about. When they put their questionnaire around the member states, 20 or so responded and said they saw no public health problem with this and that they were anticipating that the missions, the Commission’s scientists and everybody else would get together and be able to reach a conclusion during the process rather than going through this very odd, offerdeciding route. Q99 Chair: But surely you would have been in a very strong position if you and your opposite numbers had simply said, “Let us wait for the European Food Safety Authority to give us the scientific evidence.” That would have given the industry plenty of time to prepare. It is much more normal: six months or 12 months. I cannot quite understand why you did not try to force the Commission’s hand to go down the normal route. Tim Smith: No, well the process that we followed, which was that we were given these two binary choices— Q100 Chair: Two binary choices? Tim Smith: Sorry, the binary choice of safeguarding measures or banning gave us no time whatsoever to garner support from other member states. I have no doubt that that member state support is there. Q101 Chair: But you are not backward in coming forward, Mr Smith. Why did you not just get together with your colleagues to say, “Up with this we will not put”? Tim Smith: That is the next step, if you follow me. But it cannot stop the moratorium. Q102 Chair: But it is too late. Forty jobs have been lost. There is one company, if not two, potentially at risk here. Lord Rooker: There would have been an awful lot more jobs lost if they had brought punitive measures in. That is for sure, Chair. We are the only country, as far as I am aware, that has put scientific evidence— the Leatherhead evidence from a world class laboratory—into the European Commission. Nobody else has done that. That is to back up our science. The question is why have they never responded to it? Why did they not refer it to EFSA when we sent that in? We were asking that at the time. It was part of the discussions we were having prior to the visit. Q103 Chair: Anne Milton, in writing her letter to colleagues, surely should have been there at the ministerial meeting and said, “We are going to wait six months until we have got the scientific evidence.” Tim Smith: Yes, in hindsight, if we had had the opportunity to garner support in advance of the Commission coming here or the Commission forming their opinion once they had seen the FVO results, then we might have been in a stronger position to resist



because we would not have been alone. I do not think for a minute that we are alone. Q104 Chair: You have just slightly contradicted yourself. We appear to be alone because we are so fast forward that we are the only one who has had the inspections. Lord Rooker: Yes, but Mr Smith has already said that we had no indication whatsoever that they would take the view they took and the action they took in March. We knew about the visit and we knew about the argument of definition. I think that was in answer to Mr Parish. We had no indication whatsoever that they would take immediate action with a punitive threat. Q105 Chair: Just for the record, the first indication came on 18 April when they escalated the level of advice. So they withdrew the draft guidance. Is that correct? Tim Smith: Yes Q106 Chair: But it would have still been an option for Anne Milton and Ministers from other member states who resisted it at a Council of Ministers meeting. Tim Smith: It could have been. I do not know. Q107 Chair: But was that option considered? Tim Smith: In the course of how the UK Government were going to respond either to safeguarding measures or the ban, in the heat and smoke of that first discussion some thought would have been given to advice from our colleagues in Brussels on how to respond to it. Q108 Chair: Is it still an option? Tim Smith: It ought to be, yes. Q109 Chair: So we could urge the Minister to respond in that way. Tim Smith: Yes. Q110 Neil Parish: Further to that talk about Brussels, did the Food Standards Agency request Defra to raise this at an agricultural European Council? Tim Smith: We have had conversations with the Minister responsible, and I know he will do that, yes. Q111 Neil Parish: What, now? Not previously. Tim Smith: No, in the course of our discussions with Ministers since the FVO came—over the Easter period—it was certainly in Jim Paice’s view what he needed to do. Q112 Neil Parish: But you did not raise that earlier at Council? Tim Smith: No. Q113 Chair: Just to be clear, who is ultimately responsible for this whole thing? If it were DG SANCO, presumably it is the Health Ministers. Tim Smith: Yes. We are the competent authority responsible for the enforcement hygiene regulations and their application within the UK. Health Ministers are our postbox Department effectively, so we do not
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answer to them, but through them. Our Agriculture Ministers obviously clearly need to be thinking about the way that the industry is being affected and sponsor the industry within their own particular jurisdictions. Q114 Thomas Docherty: The first one, perhaps Lord Rooker can help me with, because it is a governance issue. Can you explain the relationship on public health between the UK Government, the devolved institutions and yourself on the dialogue? Is it purely a Department of Health FSA or does it also require an input into the devolved institutions? Lord Rooker: We are a UK Government Department. We are not anybody’s agency or a quango, although our title is agency. We are a freestanding Government Department. We are a non-ministerial Department, of which there are about 20. We answer to the four Parliaments in the UK: Northern Ireland, Wales and Scotland and obviously here at Westminster. We answer to those Parliaments—to the Select Committees, as we are now, through health Ministers. That is our postbox. It could be any group of Ministers, but preferably not the food-sponsor Ministers, which is why we do not answer through Defra. From that point of view, we are unique. We are a UK Government Department working in a devolved subject area, at any point in time. The three other devolves can pull the trigger and set up their own workshop, but it is a UK operation. That is how it was set up in parallel with devolution. That is the way it has worked quite successfully. We have good, close ties. I maintain and build as Ministers come and go, working with six different political parties, with Northern Ireland, Wales and Scotland. There have been various coalitions before here at Westminster of both Agriculture Ministers and Health Ministers, but I do that basically as contact at board level as the face of the FSA to a non-executive board of independent people. The operational issues are carried out by our directors in Scotland, Wales and Northern Ireland who service the Ministers’ Departments there, the private office, and answering PQs and preparing for debates. That is the nature of our relationship. It is a bit unusual in a Whitehall context, I agree. Q115 Thomas Docherty: That is very helpful. We have heard references to Anne Milton two or three times. At any point have you since Easter, for example, tried to get the four Health Ministers around the table and said—to use your own words, Lord Rooker—“We think that this is disproportionate. It is not science led, and it will impact on British industry”? Have the four Health Ministers come to you? Lord Rooker: No. I have to say, in another, entirely different context, getting the four Health Ministers around the table has proved to be—I will not say impossible—difficult. I know that the Scottish Health Minister does want to talk to his three other colleagues about the issues relating to governance and the application of the Scudamore Report, and the possible dislocation of the FSA in respect of Scotland. That has not proved possible. Tomorrow is the deadline given for their comments. To get them round the table



did not even prove practical on that, let alone this, particular issue. I have to say, by the way, I suspect—I don’t know, because obviously I am not party to the discussions— at the end of the day, while it is the four Health Ministers, the UK’s view in Brussels goes through a different channel. There will be a Cabinet subcommittee, Foreign Office UKRep. There will be a collective corporate decision at Government level. Obviously, at the day to day level, it will be the Health Ministers. But then you have to have Defra and the agriculture Department involved, so there will be a corporate decision at the centre of Government here at Westminster, where the Foreign Office would clearly be involved. Q116 Thomas Docherty: But you would expect—I am sure Ms Ritchie would agree—that the devolved institutions would have a view. Lord Rooker: Yes. Q117 Thomas Docherty: But you are saying that there has not been a discussion because of Nicola Sturgeon. Lord Rooker: No. You asked about around the table. I answered the question as it was put to me in that sense. There has been correspondence. Government works by correspondence, by and large. That is the way the system works. It was a bit of a surprise to me, I can tell you, but that is the way it works. There has been correspondence, and people have been kept informed with submissions and briefings. Everybody has had all the paperwork. This is not a Westminster operation. We are not London-based in that sense. Everybody has had everything that we have got here in our folders, for example. Everybody is aware. The fact of the matter is, only the plant in Northern Ireland plus the plants in England are actually affected. There are not any in Wales or Scotland actually affected by this decision. Q118 Thomas Docherty: Has the Northern Ireland Government made representations to you or to—? Lord Rooker: It just so happens—I might have caught this bad throat I’ve got on planes, as you do—last week I saw the Northern Ireland Health Minister. The previous week, I had seen the Scottish Health Minister as part of my routine arrangements. I updated him— we had a very brief meeting—on about half a dozen subjects. This was one of them. I explained what we had done. Obviously, we have spent a long time on it this morning. In short, we were pushing this. It was disproportionate. We would do what we could to fight it. We would stick to what we were doing: use the science and the evidence and proportionality. It is the proof that we are not gold-plating. They are seeking to gold-plate this. The EU is seeking to gold-plate this now. I just updated him as to where we were on that. That was last Wednesday. Q119 Chair: Can I just ask would it not be normal with the nature of this decision for it to be taken by the Health or Agricultural Council rather than purely by committee?
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Lord Rooker: When you say committee, what committee? Q120 Chair: Or even by the EFSA? Do they have that much power? Who actually took this decision? Tim Smith: Which decision? Q121 Chair: The decision to ban. Tim Smith: The Commission took the decision to give us those two options. Q122 Chair: It’s not normally subject to a ministerial decision? Tim Smith: No. The Commission can do that. In answer to a previous question, I did say that we asked the Commission how rare this was and they said that between two and four times a year they use this threat of safeguarding action. Q123 Ms Ritchie: As a follow-on to Mr Docherty’s question, specifically about the Northern Ireland Administration and the fact that Lord Rooker met the Health Minister last week, what was his particular view, considering that in another life he is also a farmer? Lord Rooker: I see him as a Minister, not as a farmer. Let’s get this clear. These are matters of probity and governance that are not part of my remit. I deal with all the Ministers on the same basis. There is no problem. There will be a private secretary present. There will be a note of the meeting. I have no problem with that being discussed. Let us be clear: there was no long discussion. I updated him on about six issues in about 25 minutes. These are current issues related to what’s going on. This was one of them. Q124 Thomas Docherty: Just to clarify, the Health Minister spent two or three minutes discussing this issue? Lord Rooker: As I say, I updated the Minister. I had 25 minutes. There were several issues that I needed to update him on. Tim Smith: And the Minister would have had submissions in the same way as all the Ministers had during the course of the events that led up to the moratorium. They would have had a chance to push back at the agency or any of their colleagues. Those written materials are available. Lord Rooker: By the way, he was very well briefed and knew exactly what I was talking about. My director was there as well, from Northern Ireland—or Tim’s director at that point. He was very well briefed and knew exactly what I was talking about. I was not telling him about this for the first time, believe you me. He explained to me some techniques of taking the sinews out of chicken legs, for example, in a way that I didn’t understand. Chair: Can we turn to product producers? Q125 Mr McKenzie: Do you believe that you have adequately represented the interests of British producers in dealing with this issue? Tim Smith: I think the FSA has, because we are so clear about the rights and wrongs, the science and the evidence, and the proportionality of it. The



frustrations we felt are those that you have expressed this morning, which is the way in which the Commission has chosen to handle this particular affair as an incident, rather than as a whole series of iterative processes that leads us to the right, evidence-based conclusion. Because they are outside of our normal way of working, or anybody else’s way of working, it has been very difficult to push back, other than to resist the outright, total ban within five days and change it to a moratorium, and then to start seeking support and evidence again to push back on a more medium-term basis, but that, I recognise, does not help those people who are impacted by this in the immediate future. Q126 Mr McKenzie: The evidence that you produced supports the position in respect of your argument. Was that immediately put to one side by the Commission, or did they consider it and then decide that it was inadequate? Why was that evidence not accepted, if you are saying, as you are, that you have put in-depth evidence in place and were the only country to do so? Tim Smith: We have not had a formal response to the evidence that we submitted or to the tests produced by a very competent authority, Leatherhead Food Research, which did the work for us. The Commission never gave us a formal response as to whether they consider that to be an acceptable form that detects, at microscopic level, whether damage is caused to the muscle fibres. I cannot give you an answer as to why they have failed to respond to that, but it is the same kind of activity that led them to move this from being a working-level discussion, bringing that to a halt, and then to raise it to the Standing Committee on the Food Chain and Animal Health, which is again incomprehensible to those of us who normally work with the Commission on a week-by-week basis. Q127 Mr McKenzie: Do you feel that that was adequate evidence to support the interests of these? Tim Smith: There are two risks that the Commission is identifying. The first is to do with the transmissible spongiform encephalopathy regulation, which is the bit on ruminant bones. Our principles there are pretty much the same as we have just described in terms of muscle fibre, but include the fact that all specified risk material is removed from the process and properly disposed of. Again, we are certain that that is a sensible way to approach it. We asked the chief medical officer to join us in this, and she has asked the Advisory Committee on Dangerous Pathogens to have a look at that bit of evidence from a UK perspective. However, I can see no immediate risk that that will change our approach. On the hygiene side, which is the damage caused to muscle fibres, nobody else has produced either a peerreviewed study or any other form of study that demonstrates that there should be any concerns about this process. Since we have been sending into the Commission, and they have been welcoming that evidence, we have never had any sort of push back from them that suggested that it was not adequate. EFSA will determine that as they go through their process.
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Q128 Chair: Following it through to its logical conclusion, if the European Food Safety Authority reaches a conclusion after six months that no possible damage can be caused to health, will the moratorium be lifted, in your view? Tim Smith: What the evidence will be used for is to inform the new hygiene regulations, which are effectively under reform. It would be my anticipation that, if the evidence supported the continued use of these bits of equipment in all the various food factories across Europe, then yes, it would be reinstated. Q129 Chair: The trade could be reinstated. Tim Smith: Yes. Q130 Chair: Just to pursue Mr McKenzie’s point, are you chasing the Commission to respond to your request? Tim Smith: Yes. Q131 Chair: And have you put your evidence before the European Food Safety Authority? Tim Smith: No. When the Commission puts the call to EFSA to do that, we expect that it will begin with our evidence, because there seems to be no other evidence to suggest a different course of action. We will be immediately in front of the relevant committee at EFSA. Lord Rooker: Can I just add something relevant to that? I only have what I am about to read out: “We understand from industry that German research bodies are planning to collaborate in the testing regime for desinewed meat.” The French, apparently, have also developed a method of scientific analysis for desinewed meat, which is, of course, what Leatherhead did for us. That was our piece of class research, which we sent in. By the way, it was sent to the Commission last July. We are not talking about five minutes ago; this was done last July. Q132 Amber Rudd: Do you remain satisfied, Mr Smith, that desinewed meat has no public health risk? Tim Smith: I do, yes. The way that the industry has approached this innovative way of effectively harvesting meat from meaty bones is entirely sensible. It is only the same as having lots of people with lots of knives at the end of the line. It is no different from that process. Q133 Chair: What would help the Committee enormously is if you could share with us the two legal bases that you say that you were issued with, so that we could look at that for ourselves. Tim Smith: No problem. Q134 Neil Parish: The FSA did research that showed consumers viewed DSM as being distinct from MSM and that it should count towards the meat content in the final product. The question is: do you believe that the Commission’s conclusion in 2010, that labelling provision for high-pressured and low-pressured MSM should not be differentiated, reflects the views of consumers?



Tim Smith: No. This is a sensible bit of consumer research, largely undertaken by Which? I think. Which? was concerned that, since the designation of desinewed meat was particularly a UK issue, consumers should understand what was being done on their behalf for their meat products. It also addressed whether they would prefer to have clearer labelling. I think if you ask consumers about whether they want clearer labelling on any food matter, they will always ask for more, rather than less. It was no great surprise to us. I do not think that the Commission has taken too much notice of what consumers’ perceptions are or are not when it comes to mechanically separated versus desinewed versus meat. That does not seem to have been an important part of their consideration. Since we were concerned particularly about food safety and the confidence in the food chain that consumers have, we were keen to see what the Which? research told us. While it was not a great surprise, it was also a useful bit of evidence for us. Q135 Neil Parish: You have actually presented that to the Commission then, have you? Tim Smith: Yes. Q136 Neil Parish: Did they take any notice? Tim Smith: Not that I can tell you, no. Q137 Neil Parish: Can I just, with your indulgence, Madam Chairman, go back to one last question in my previous question? You said that it was above your pay grade as to whether you should advise the Government to go for legal action against the Commission. How do we press for legal action to be taken? Do you not believe that to be almost part of the job, if the Commission acts illegally? Tim Smith: I may have slightly misled you. It is not beyond my pay grade to make a recommendation that we should do it, but in the process that followed the Easter discussions with Ministers, and, as Lord Rooker said, with the relevant Cabinet SubCommittee, it has become clear that, if we decided, as a Government, to do that, the agency would produce the evidence and the supporting materials and someone else would make that decision. Q138 Neil Parish: You have led me quite rightly to ask: have you actually advised the Government that they should take legal action? Tim Smith: We haven’t yet. Q139 Neil Parish: But are you considering that? Tim Smith: Yes. Q140 Thomas Docherty: Can you just clarify, Lord Rooker? When you say the Government, we mean the UK Government acting unilaterally. Lord Rooker: Yes, because it is the UK that is a member of the EU and we are the UK competent authority in that sense. Again, that would be a collective decision around Whitehall. Q141 Thomas Docherty: And you Governments to be talking to one another?



expect
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Lord Rooker: Yes, I would expect them to be talking to one another. Tim Smith: And there is one other step that I should introduce into that, which is a very short step, and that is that the officials or civil servants would effectively recommend that course of action to the board, and Jeff, on behalf of the board, would recommend that course to Ministers. Q142 Chair: I am slightly confused as to why you have not done that at this stage, knowing all the facts as you have presented them to us today that this moratorium is being unilaterally imposed against us. You mentioned the Which? evidence, on the back of which I understand that Newby Foods made a significant additional investment in its production. Tim Smith: Our primary concern—we are still attempting this—was to push out as far as possible the impact of the second moratorium. The first one came and went very quickly. You are entirely right that included in the things that we are now engaging with is our determining with lawyers what our recommendation should be to Ministers in respect of pushing back right to the heart of the Commission. Q143 Ms Ritchie: Have you received any representations in support of the Commission’s decision to impose a moratorium? I can nearly guess what the answer is, but we would like to hear it from you. Lord Rooker: No. Q144 Ms Ritchie: Do you expect to? Lord Rooker: No. Q145 Chair: Did you consider any alternative actions, such as requesting a derogation for the UK either until other countries caught up or to allow yourselves proper consultation of all the member states? You were saying up to 20. Tim Smith: Again, we relied on the very sensible advice given to us by the UKRep people in Brussels, and their perception was that, since this had gone from zero to 100 overnight in the way that it had been handled—from it not being an issue to safeguarding measures—the most sensible course of action was the one that we adopted. That does not mean to say that we do not live to fight another day, and, as you suggest, the options open to us may well include those that you have mentioned. Q146 Chair: Have you received the FVO report of their visit? Tim Smith: We received last night a draft report, which we have now been asked to comment on. Q147 Chair: But does that not seem entirely out of order? Tim Smith: Yes. Q148 Chair: Are you objecting? Tim Smith: It is not entirely unusual that the FVO missions take this long to produce their draft report.



Q149 Chair: But they have pre-empted a decision before you or the company have had the chance— Tim Smith: It would seem that how this worked for them is that they had a gathering immediately after the FVO had met the nine businesses that they visited and they pushed this immediately through to the appropriate group of senior officials in the Commission who then drafted the letter to the agency, which we responded to. They felt that they had enough evidence from what the FVO mission had revealed to press ahead. Q150 Chair: Was that your opinion— Tim Smith: My suspicion is that when we get a chance to read the draft report produced by the Commission, it will not differ materially from the facts that were presented in the Commission’s letter. Q151 Chair: When you were presented with the binary decision and the safeguard action, did you take legal advice to question whether the Commission had the legal power to carry out its threat? Tim Smith: Yes. Q152 Chair: From whom? Tim Smith: My own lawyers, who then consulted Treasury solicitors and others. Q153 Chair: What was the purport of the advice? Tim Smith: That the Commission had very carefully crafted their binary decision for the UK Government. Q154 Chair: It is open for you or the Government to make a legal challenge against this. Tim Smith: That was one of the first options that we considered. Q155 Chair: Is it still under consideration? Tim Smith: Yes. Q156 Chair: Is it actively being considered? Tim Smith: It is, but I do not want to talk too much about the legal advice. Q157 Chair: That is fair enough. You have been very helpful. Just from the gist of the questioning and the evidence this morning, do you think that any lessons could be learned from your handling of this issue? Tim Smith: We have gone over the timeline since before Lord Rooker and I were at the agency—that is four and a half years for me—and I can find nothing in the track of evidence or the track of materials presented to officials that suggested that this course of action was likely. If you presented me with the same materials now on a similar issue, I would come to the same conclusion. Lord Rooker: I will just add to that, because since I have been at the agency I know I have asked more questions of officials and of the board about in-vitro meat production in laboratories for the future than I ever did with this. I did not ask anything about this because it was not on the radar, and because it was part of the normal ebb and flow. It has never been to the board. There was no reason for it to go to the
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board. Obviously, there will be a report to the board next week. I have asked more questions about things that are happening with meat in laboratories than I ever have about this. This was not on the radar, and there was no reason to expect it to be. It is the nuclear option that they have used in a disproportionate way. Chair: We will not question you any more on the legal advice. Q158 Thomas Docherty: I think I heard you say earlier that when you re-read some of the European documents about this from the Commission, they had a different slant on it, if I have not put words into your mouth. Is that correct? Tim Smith: If I read the Commission communication with the benefit of hindsight you could see where this might end up. But I could not have seen it, and I am sure that my colleagues in other member states reading it did not see it in the same way. I do not think anybody has changed any of their activities in any member state, including the United Kingdom, as a consequence of what was written. That forms the basis of what the missions have been tasked to do, and now it is apparent what it is that they were seeking to achieve. Q159 Thomas Docherty: While I understand what you mean—given the information that you had at the time, you feel you made the right decisions—would you not accept, and this is not meant to be a criticism, that agencies need to invest time in better interpreting, if you pardon the use of the word, what the European documents are leading towards rather than taking them at what appears to be face value? Tim Smith: I accept that that is not a criticism. I think the work of our organisation is pretty much riskbased. Everything we do has got that—you can imagine the sort of risk registers that we create. Most of those are to do with risks that we anticipate happening and those that we could anticipate happening in the worst possible scenario. Since I have been at the agency, and probably before, we have run a very straightforward programme of horizon



scanning and risk analysis that tells us where we might fall foul of any particular UK or, more likely, EU regulation. This has never come up as one of those in the top 10. Lord Rooker: If I could just add, since Tim’s time at the agency—it is nothing to do with me—we have had a permanent presence in Brussels, which we did not have before. We have actually got an official seconded in to operate and to watch for things coming down the conveyor belt, because it is too late when the regs are published. I do not want to say we have done everything, because you can always do more. You can always improve and be better, and I fully accept that. In Tim’s time we have placed someone in Brussels because we could see, potentially—not enough for this—that for the issues that arise we needed early warning. Q160 Chair: One last question. Would you consider a moratorium to be a temporary cessation of activity? Tim Smith: That is what my intention was, introducing that word. The Commission wanted to use the word “ban”, but I wanted to give the industry a genuine sense of optimism that we were not going to give up on this subject because there was no reason to. Q161 Chair: So if the European Food Safety Authority were to rule that it is not harmful, would you have to go through the process of asking for a moratorium to be lifted, or would it be automatically lifted? Tim Smith: This is going to sound like an odd answer. I think because the food hygiene regulations would have been developed in parallel, it will almost certainly just be contained in the new food hygiene regs. Chair: You have been very generous, Mr Smith and Lord Rooker. Thank you both very much indeed for participating. I am going to ask that we continue in private session for five or 10 minutes, so I ask everyone to vacate the room. Thank you all very much indeed.
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Ms Margaret Ritchie Amber Rudd ________________ Examination of Witnesses



Witnesses: Rt Hon James Paice MP, Minister of State for Agriculture and Food, and Mark Filley, Lead Official on Food and Meat, Department for Environment, Food and Rural Affairs, gave evidence. Q162 Chair: Minister, good morning. Thank you very much indeed for participating in our inquiry into the moratorium on desinewed meat. Just for the record, would you like to introduce yourself and your colleague? Mr Paice: I am Jim Paice, the Minister of State for Agriculture and Food, and on my left is Mark Filley, who is the lead official on food and meat and such issues. Chair: Thank you. Just at the outset, I should state that Newby Foods is in my constituency. Ms Ritchie: I would also like to say, Minister, that Moy Park is in Northern Ireland, albeit not in my constituency, but nonetheless other firms feed into it. Q163 Chair: It would just be helpful to explain the relationship between Defra and the Department of Health, and which is the lead agency for monitoring the Food Standards Agency. Mr Paice: The Foods Standards Agency is responsible for monitoring all food safety issues. Their line of accountability is to the Department of Health, but obviously as the Department responsible for food, Defra has a close working relationship with the FSA. Q164 Chair: Minister, when did you or the Department first learn about the measures that the Commission were proposing? Mr Paice: Defra was first informed of the issue on 30 March. I was on leave and heard about it two or three days later. Q165 Chair: You were not aware that this had possibly been in the offing for two years previously? Mr Paice: No. Q166 Chair: What did the Department do on learning of the proposals? Mr Paice: As I said, the lead Department in Government is the Department of Health. Obviously the FSA contacted everybody simultaneously: my Department, the Department of Health and all the devolved Departments. There was a meeting held very quickly, my colleague Lord Taylor of Holbeach represented Defra as he was the duty Minister at the time, and they all agreed the actions which then took place. Q167 Chair: Do you accept that Defra’s business plan sets out that one of the key priorities for the Department is to support and develop British farming



and encourage sustainable food production, therefore presumably also food producers? Mr Paice: Yes, of course. Q168 Chair: Were you not alarmed that this was a ban unilaterally affecting producers in this country? Mr Paice: We were very much alarmed by it, of course we were; so were the FSA, the Department of Health and everybody else. But as is clear—and as I know the FSA have said to you already—the Commission were being very heavy handed and threatening us with an immediate series of trade bans that could have prevented us marketing British meat or some meat products within the EU. This was at a time when we were working very hard to promote food exports. As you know, since then I have travelled to China and opened up that market for pig meat. All that would have been at risk. Although we did not agree with the Commission’s unilateral decision to act on us and not on the other countries we believe are carrying out similar practices, the fact was we were between the devil and the deep blue sea. I believe it was right, faced with the threats we were facing, to take the decisions that were taken. Q169 Chair: What discussion did the Department have with meat producers like Newby Foods prior to the moratorium coming into effect on ruminants at the end of April? Mr Paice: Prior to the moratorium coming into effect, a lot of discussions. However, at the time of taking the decision as to whether to comply with the Commission’s demands, there were no discussions with the industry, although the British meat processors and others were informed of the situation. It was unrealistic if we had to act very quickly. You refer to the moratorium of 26 April, but of course that was not the initial proposal. The initial proposal was within five days. The Food Standards Agency Chief Executive went straight to Brussels, I believe on 30 March, to remonstrate and try to persuade them to make changes. I am sure you have seen all the correspondence and notes of these meetings. As a result of that and subsequent discussions, the date for ruminant meat was put off until, as you say, 26 April, which was a small improvement on the original position. For non-ruminants it was put off until 28 May, which obviously helped in that sector as well. Changes to the original position were achieved by discussion with the Commission, but they were
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achieved after the original requirement from the Commission was issued on 29 March. Q170 Chair: Minister, the Food and Veterinary Office visited Newby Foods in early March. Mr Paice: Correct. Q171 Chair: Was the Department not informed? Mr Paice: No, nor would we expect to be. That is entirely a matter for the FVO. Q172 Chair: But you are responsible for the food producers and the production of food. Mr Paice: Ministers cannot be informed every time an inspection is carried out at any particular plant. It is the Food Standards Agency that is responsible, and this was purely an issue of food safety and meeting food safety regulations. The FVO were inspecting on behalf of the European Commission. They in fact visited six plants under the Food Standards Agency and two plants that were operated under local authority inspection. And yes, they carried out those inspections at the beginning of March, and at the end of that series of inspections, on 14 March the FVO inspectors discussed with officials from the Food Standards Agency their initial findings. I think it is fair to say that at that point they were quite clear that they were very concerned that desinewed meat, which they did not recognise as a category, existed in this country, in a nutshell. Q173 Chair: But I think you and the Department of Health, whom we are seeing next week, accept that there are no food safety issues and there are no animal safety issues. Mr Paice: That is correct. Q174 Chair: I am struggling to understand why Defra did not intervene, either at the Council of Ministers level or at the Commission level. Is it a fault of the structure of how the Food Standards Agency operates in this country, or is it a fault of the representation we have with the Commission and Council of Ministers that Newby Foods and Moy Foods, for example, were so badly let down? Mr Paice: With respect Madam Chairman, it is not a fault of anybody, or of any issue. The fact is that is the way the responsibilities in this Government operate. The Food Standards Agency is a largely autonomous body responsible for food safety standards, and the fact that we do not believe there is a food safety issue is separate to the fact that, from the Commission’s perspective, this is about compliance with how they interpret the food safety regulations. Firstly, the ban on mechanically separated meat from ruminants: they believe that there is no such category as DSM, and that all meat recovered mechanically should be classified as MSM and therefore should be banned from ruminants. As far as meat from non-ruminants is concerned, they again believe it should be classified as MSM and therefore treated as MSM, which has other consequences that you may want to come on to. But this is not the fault of anybody. The system operates that the Food Standards Agency negotiates on behalf of the UK on



food safety issues, and from the Commission’s perspective this is a food safety issue. Since then, there have been numerous meetings of the Food Standards Agency and industry officials with the relevant part of the Commission, which obtained the changes I referred to and a number of other changes which we can refer to later, and certainly that is the way that these things are operating. Perhaps the most important is that they have emphasised—and the industry has now provided the Commission with a significant level of evidence, I understand, to show this—that there are a number of other countries in Europe that are also producing what we call DSM separate to MSM. We have been urging that the same restrictions should apply to all Member States; this has been the fundamental concern that we have had. But until the FVO visits those Member States, the Commission are not yet, it appears, persuaded that other countries carry out the same practices. Q175 Chair: You are confirming what the Committee is putting forward, that it was inappropriate for this decision to be taken unilaterally. Also I think you yourself said earlier, Minister, that the Commission was acting on the basis of initial findings by the FVO and that their conclusions are not going to be drafted and published until September or October this year. So the whole decision taken by the Commission in this regard was presumptuous and pre-emptive. Mr Paice: We agree entirely with that. Let me be absolutely clear: the Government’s position is we do not agree with the position that the Commission adopted, but we were faced with whether we simply say we do not agree with you, and therefore face what we believed to be the very immediate risk of trade bans on the sale of British meat. As I have explained to you, we felt that we had no option but to comply and—after agreeing in principle to comply—to seek alleviation of some of those restrictions, which indeed has been achieved. I am not saying that resolves all the problems, of course it doesn’t, but it is not quite as bad now as was originally expected. Q176 Chair: Forty-five jobs at Newby Foods have already gone. Mr Paice: I appreciate that. Q177 Chair: The whole operation could be jeopardised. These are real jobs that people have now. Mr Paice: Madam Chairman, I am perfectly well aware of the consequences in your constituency, and obviously it is extremely regrettable, but I have to put to you that the only alternative was for us to refuse to comply with the Commission’s proposals and face the very immediate risk that they could have imposed massive trade bans on British meat. I am not sure that would have been in the interests of your constituents, mine or the country as a whole. Q178 Chair: Could you explain to the Committee precisely what the safeguarding measures the Commission threatened to introduce were? Mr Paice: They did not go into great detail about what they were. We were led to believe it was, as I have
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just described, a trade ban on the sale of British meat and meat products. Q179 Chair: But they could not do that, Minister, because no single market regulation has been breached here at all, the nature of the problem, as the Committee understands, is health and safety. We have established with you and with the FSA there were no health and safety grounds. I am struggling to see what single market aspect has been breached. Mr Paice: This is not a single market aspect, Madam Chairman. Despite what the FSA and I, and I believe your Committee, believe—that there were no food safety risks—the Commission’s view is that it was a food safety issue and that they would be acting under what they believed, and still do believe, was a breach of food safety legislation. That is the basis on which they would have acted. Q180 Chair: Who was putting the argument to the Commission, to the Council of Ministers, that this was not a health and food safety issue? Mr Paice: The Food Standards Agency has that responsibility to persuade the Commission. They did not achieve it, but it is their responsibility to persuade them that there was no food safety risk. You need to look at the fundamentals here, which are—despite the fact that both the Food Standards Agency and the rest of the Government believe there is no food safety risk—the Commission itself believed otherwise. It is an interpretation of the legislation. There is no definition of desinewed meat in EU legislation; the legislation refers to the muscle structures and to damage to the muscle structures. The FSA had acted previously in a proportionate way and decided that what we call desinewed meat in this country—other countries call it 3mm Baader meat—does not undergo serious damage to the muscle structures; therefore it is not the same as mechanically separated meat. The Commission take the view that there is damage to the muscle structures, therefore it is mechanically separated meat and therefore falls within the MSM controls, which are food safety controls. The Commission has the powers to act within that. Q181 Chair: Do you believe that the outcome would have been different had Defra been responsible for these negotiations? Mr Paice: No. Q182 Chair: We learned last week that the moratorium could possibly be lifted in the autumn. We are dancing on the head of a pin here, I entirely agree with you, on whether it is DSM or MSM. I think the evidence I have seen—and we have seen photographs in the Committee—is that desinewed meat is meat and should be allowed to be processed as meat, and there is no health and safety issue. Mr Paice: I agree with that. Q183 Chair: So will you argue the case to the Commission and the Council of Ministers, jointly with the FSA, that this moratorium should be lifted and production should continue once the FVO has given its provisional report?



Mr Paice: The answer to your question is yes, the whole Government agrees with the statement that was part of your question: that this is meat, that it is indistinguishable from what you and I would call minced meat and that therefore it should be allowed to continue in the way it is. There are various actions taking place. Firstly, the FVO are due to visit a number of other countries this year that we believe carry out the same practice, although no visits have yet taken place. That is clearly going to shift the focus quite considerably. Secondly, we are continuing to press the Commission very hard that their interpretation is wrong, that there is no food safety issue, remembering of course that the bones—which obviously are integral to this—have all been passed for human consumption; they are not specified risk materials that need to be disposed of. So yes, we are all determined to try to get this sorted. You keep referring to the question about the Government and the Council of Ministers. I need to emphasise of course that raising issues in the Council of Ministers can be highly counterproductive if you do not get support from a large number of the other Ministers. There is absolutely no reason to believe, unfortunately, that doing so would gain the support. Most of the others who may well know what is going on in their own country would probably rather keep their heads down until or unless there is an FVO mission that uncovers it. What we are going to be seeing now is import of this material—mainly classified as 3mm Baader; I do not know the origin of that term, but that is the one they use—to replace what we now cannot use as meat. Therefore, those countries clearly will understand that that is in their interest. So I do not think we would have received any support. All the advice we have received from our officials in Brussels is that this is best kept away from Council of Ministers meetings, because of the potential lack of support. Q184 Chair: If you just go back, the FSA were aware of the request from the FVO to have these inward visits to Newby Foods and presumably other companies as well. Would it not have been better advised for them to refuse an FVO visit until such time as they knew that FVO visits were being rolled out across the rest of the European Union? Why did we just roll over, let these people come in and ban what is a perfectly legal way of producing minced meat in this country? Mr Paice: I do not think you can refuse FVO internal visits. Q185 Chair: Why? We just opened our doors and let them in; we could just have said, “No thank you, come back in September”. Mr Paice: As you well know from your own background, Madam Chairman, we are members of the European Union, and you cannot just flatly say, “No, you cannot come in.” That is totally unrealistic. The Food Standards Agency, in my view quite rightly, agreed to the visits. It was clearly understood that, although we were first, it was the first of a number of missions to other Member States. They are still due to take place during this year. As I say, we believe that
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once that happens the picture will change quite significantly, in terms of both the Commission’s understanding about how this practice is carried out elsewhere but also making other countries realise there is a threat to their industry. Q186 Chair: We could establish the basis on which the FVO were coming in, and if we thought it was just a routine visit rather than a so-called audit on FSA standards then I think it would have been incumbent on the companies to have refused a visit. Mr Paice: My strong advice is we could not have refused it. I am sure you have the chronology of all the events going back a lot further—you can trace the issue back to July 2000—but certainly on 14 June 2011 the Commission sent questionnaires to all Member States on proposals to amend the hygiene package, including questions on meat preparations and mechanically separated meat. Even before that, there had been a food hygiene working group discussing the whole issue. I have a lot of events here, but if you come on to January of this year, there were discussions in the food hygiene working group on draft Commission guidance to clarify MSM, and then as you say in early March the FVO audit mission and the consequence of that. The whole thing has been a developing sequence of events for some period of time. Q187 Chair: So you were aware of this. Mr Paice: No, I was not aware at the time. Q188 Chair: Even though it concerned hygiene. Mr Paice: I am simply telling you the chronology that I now know of, and that these were matters being dealt with by the Food Standards Agency under their official responsibility. Q189 Amber Rudd: Mr Paice, could you tell us what action, if any, Defra itself took as a Department when the moratorium was first proposed? Mr Paice: As I intimated earlier, my colleague Lord Taylor—who was Duty Minister at the time because we were just into recess, if you recall—had, I think, a physical meeting with Anne Milton, Parliamentary Under-Secretary at Health, and with the Chief Executive of the Food Standards Agency and others representing the Cabinet Office etc, to discuss how we responded to this very, very imminent threat, which I remind you was active measures within five days. Q190 Amber Rudd: But the FSA led on it: there was no further action that the Department took in direct negotiations or conversations with the Commission. Mr Paice: It was a joint decision by Ministers and the FSA to agree to the Commission’s request, but from then on the negotiations about ameliorating the worse parts of it were for the Food Standards Agency to do. Q191 Ms Ritchie: Minister, could you confirm at this stage what discussions you have held with ministerial colleagues regarding this matter in the devolved administrations, and also what steps have you taken to protect the interests of British producers of



desinewed meat since the Commission published its 2010 communication? Mr Paice: I personally have not had discussions with Ministers in devolved authorities. I probably slightly misled the Committee earlier when I said it was 30 March. It was actually 2 April when the submission went to the Minister for Public Health, copied to my colleagues and to the Ministers in the devolved administrations, to seek their agreement to implementing the Commission’s requirements. I know that at official level there were discussions between the FSA and the devolved administrations about whether to agree. My understanding is that all the devolved administrations agreed with the position we proposed to adopt, which was to accept the Commission’s request. Q192 Ms Ritchie: Further to that, would it not have been—I am trying to use these words advisedly— prudent and in the best interests of the food industry to discuss that with the devolved authorities and the devolved Ministers? And as custodians of that, do you not think that would have been the role of the appropriate Defra Minister to do so? Surely agriculture is important as a major determinant of growth in our local economies. Mr Paice: I stand second to nobody in my view that agriculture and the food industry is a determinant of growth. I believe that very strongly indeed. The tiers, if you like, of responsibility are pretty clearly laid down about the role of the Food Standards Agency. This was all being dealt with under the auspices of food safety. Whether we agreed there was a safety issue or not, this was how it was being dealt with by the Commission, and that is why it was right that it was dealt with by those responsible for food safety, which as you know has not been Defra’s role since 1997. I agree with you about the impact on the agricultural and food industry, and there have been numerous meetings between myself and the industry, between my officials—Mark and others—and the industry across the UK, and discussions, I believe, with devolved administrations across the UK. Mark, do you want to add anything to this? Mark Filley: I would just want to emphasise that it has been a collective effort to try to have discussions across the different Departments and with the Food Standards Agency to ensure we are all working together to make the right case to the Commission about the impacts of the ban, and to make the case for the steps that need to be taken to reduce its impact in the industry. So there has been a lot of joined-up working by the FSA, Defra and other Departments with interests. Q193 Ms Ritchie: Minister, what steps did you and your ministerial colleagues take to protect the interests of British producers of DSM since the Commission published its 2010 communication? Mr Paice: 2010 communication? As I said to you, I am not aware that any Ministers were aware of that 2010 communication, though I am aware that I was not aware. These were being dealt with at official level by the Food Standards Agency. I can assure you
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that, as far as I am concerned, the first time this hit my radar was at the beginning of April, probably 24 hours after it hit the Department, when, as I said, I was on leave. I was contacted during my leave on the subject. Q194 Ms Ritchie: As a consequence of all of that, have you sought to put pressure on the Commission to ensure that there is a level playing field for British producers? Mr Paice: I personally have not, but certainly the British Government has put immense pressure on them through the Food Standards Agency, who are the authorised negotiating body on food health and food safety issues. I do think it is worth pointing out that although I remain of the view I expressed earlier that this is a wholly disproportionate and unjustified act by the Commission, and I am not in any doubt about it, the fact is that the negotiations that have taken place since this initial request have very considerably reduced the impact of it—not enough, but considerably reduced it. Firstly, the extension to the dates I referred to earlier; secondly—although this is getting technical—the exclusion of wishbone meat from the requirements as far as poultry is concerned. They have accepted that that is, if you like, the removal of bones from meat, rather than meat from bones. It is a technical difference, but it has made a difference. On 18 April the Commission suspended discussions on its draft guidance on mechanically separated meat and indicated that it would be asking the European Food Safety Authority to look at the food safety aspects of DSM versus MSM. That is a major step forward, and leads us to maybe lifting the moratorium later on. As I said, the industry has also met with the Commission officials and the Food Standards Agency. Our own representatives in Brussels, UKREP, met on 24 April with officials and asked for further time to achieve full compliance on non-ruminant DSM. The Commission confirmed that they would be open to a letter on the subject. I can say that since then that letter has been sent, but unfortunately the Commission did not agree to the extension to 1 January next year that we sought. On 25 April my colleague Anne Milton, the Parliamentary Under-Secretary for Public Health, wrote to the European Scrutiny Committee, replying to their questions. It has gone on: there has been Scrutiny Committee debate, etc. On virtually every day through April and early May there was transmission of information. We have been working extremely hard to minimise the impact on the industry, with some significant advances but not as much as we would like. Q195 Ms Ritchie: How do you and the Department ensure that all mechanically separated meat and desinewed meat entering and leaving the UK is accurately labelled? A purely operational matter. Mr Paice: How do we ensure it is accurately labelled? This is one of the issues: if it enters the UK, a large amount of what we have been calling desinewed meat—a term the Commission does not recognise— is coming in labelled as 3mm Baader meat, which I understand to be obtained by exactly the same process



as we obtain DSM. That is how it is labelled, and as I understand it that is lawful under the EU labelling regime. Q196 Chair: Why are we not just labelling it 3mm Baader meat? Why are we banning it? Mr Paice: It is not the labelling, with respect Madam Chairman; it is the process that the Commission is banning. Q197 Chair: But what is the process of 3mm Baader meat? Mr Paice: I have not witnessed it myself, but my understanding is it is obtained using the same process as we obtain DSM. Mark Filley: That is right. I believe it comes from the name of a machine that is used to produce mechanically separated meat called a Baader machine. Q198 Chair: I cannot understand it. Why are we where we are? Why are we not just saying that this is 3mm Baader meat when it is produced by the same machine in the same way? Mr Paice: It would not make any difference, Madam Chairman. The Commission believe that if a machine is involved in reclaiming meat from bones, then it is mechanically separated meat, and that therefore what we call desinewed meat is in fact MSM. We believe therefore—this is speculation—that once they visit a plant producing 3mm Baader meat, they should say exactly the same: this is MSM; it is not 3mm Baader meat. It should all be classified as MSM. Q199 Chair: Minister, who is making these points to them? Mr Paice: The FSA and the industry have done that. They have submitted it all in writing; the Commission have all this material. Q200 Chair: But your allies are going to be the producers of 3mm Baader meat, who at the moment are unfairly able to import here where our own similar production of DSM meat is being taken out of production. Mr Paice: I am not sure of your point about “my allies”. Q201 Chair: Whoever these countries are—I do not know whether it is Holland, Germany, Italy—that are producing 3mm Baader meat, it is surely totally unacceptable that we should be importing their meat when we have banned the production of similarly produced meat in this country. Mr Paice: I would agree with you, but we have no power to ban that import, as you well know. Q202 Chair: With the greatest respect, Minister, you can ban it under the old Article 36, on the grounds of public health and safety. You can argue the finer points in court. Mr Paice: We cannot have it both ways. We cannot on the one hand say, as we are arguing with the Commission and as you rightly said earlier, this is not a food safety issue, and then on the other hand say we are not going to import it from other countries because
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it is a food safety issue. You cannot have it both ways. We want to argue with the Commission, very strongly, that meat recovered under the low pressure mechanical separation process is not MSM; it is a separate material, indistinguishable from minced meat. That is our fundamental point; it is a separate issue that there is no food safety risk. If we are going to adopt that position we cannot then say we are not having anybody else’s in because it is a food safety risk. Q203 Chair: But if we argued that 3mm Baader meat entering the UK should be labelled MSM, we could argue that. Mr Paice: Yes, that is precisely what is happening. Q204 Chair: But why are you not arguing it, Minister? Why are you leaving it to a non-departmental, inscrutable department of the FSA, who clearly are not making the case? Mr Paice: It is not inscrutable, Madam Chairman: you had them here yourself to give evidence. The FSA are responsible for negotiating with the Commission on issues relating to food safety as determined by the Commission. We tried very hard to get the Commission to delay any action for us until they had carried out the FVO missions to other countries. They have refused to do so, but we hope—and as I said, it is speculative—that when they do those other missions they will realise that this is not a process unique to the UK and that many other countries are carrying out the same process. Q205 Neil Parish: You have answered part of this question, but I want to pursue you slightly on the other Member States. If you look at it logically you certainly have France, Spain, Italy, Germany, all quite big beef producers, and I cannot believe that they are not getting desinewed meat from carcasses in those countries. Therefore you probably do have allies, but as you have said in previous answers they do not necessary want to put their heads above the parapet just at the moment. What is the case? Is it the case at the moment that it is only the UK that has been banned from using desinewed meat, or labelling it as such and using it? Mr Paice: The short answer to your question is yes, except it would officially be banned if the Commission knew it was happening. I have a letter here from the Commissioner himself to Tim Smith, the Chief Executive of the FSA, dated 25 May. Obviously we would be happy to let you have this letter. If I may quote the last paragraph of this letter, it says, “Regarding compliance of rules related to MSM throughout the EU, I instructed my services to request the Member States concerned to investigate the export of incorrectly labelled MSM or product that appears to be derived from beef to the UK and inform me about the results of their investigations.” We can take it from that that the Commission is taking the allegations that our industry have been making seriously: that this is a practice widespread throughout the EU.



Q206 Neil Parish: Therefore, is not the Commission trying to have it both ways, basically? It is banning DSM in this country, and yet it is not taking action to stop this 3mm Baader coming into this country under single market rules. I can understand you wanting to argue that this meat is safe to eat, and I agree with you entirely, but on the other hand, if the Commission is arguing the contrary, why is it not doing more about it? Why should we in the meantime have to put up with this 3mm Baader meat coming into this country when we cannot use our own? Mr Paice: I do not dissent from anything you have said, but we have to act within the law. Q207 Neil Parish: Don’t also the Commission? Mr Paice: I am not here to defend the Commission’s actions and I will not defend them. I believe the Commission have acted wrongly in this. What we have sought to do is mitigate the impact of that action not just on our own industry, although that is hugely important, but also on our consumer. One of the upshots of this is that a lot of products that contain DSM—which is classified as meat under our rules— will no longer contain DSM because that is classified as MSM now and is not considered meat. Therefore they will have to put alternative sources of meat into sausages, for example, in order to comply with our reserved regulations about meat contents. That is going to affect everybody down the chain. This is a serious issue; we are very much aware of it. Q208 Neil Parish: The very nature of this meat is that not only will it be in sausages; it will be in beef burgers as well. Especially with the barbecue season coming on these are the things that are going to be traded. I know it is not exactly barbecue weather at the moment; I am always optimistic that eventually the sun will shine. But seriously, this is when this will be traded, and the beef burgers that are being imported into this country will have exactly the same meat— which we cannot produce—in them. You said that the Commission are now looking at the difference between mechanically separated meat and desinewed meat. It does beg the question that perhaps they ought to have looked at this before they did a unilateral ban on our DSM meat. I wondered whether we do not want to be more upfront and start challenging the Commission legally on their decision rather than rolling over and letting them beat us up. Mr Paice: The option of challenging the legality of the issue was considered right at the outset when the Commission request—or instruction, as it really was—first arrived. The view taken was that although we could challenge them legally, that that would not in any way prevent them from imposing the trade restrictions I referred to earlier. Obviously it remains open to legally challenge the Commission at any stage. I agree: there is no doubt in my view the Commission acted extremely peremptorily, particularly as far as non-ruminant is concerned, and they should have referred it to the European Food Safety Authority first to get the distinction between MSM and DSM. They should have then done the FVO inspections across not necessarily everybody, but a wider number to get a better feel for how common
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this practice is in Europe. I believe that they should have done all those things before they acted with us, but they did not. The best we can do now is encourage, persuade, cajole them to do all those things and—dare I say it—to level the playing field again as soon as possible, either by lifting the moratorium on us or at least imposing it on everybody else. Q209 Neil Parish: It is not your direct responsibility, because it is through the Department of Health and through the FSA, but say for instance this Committee was to urge the Government to take legal action, would you support that? Mr Paice: I cannot say to you right at this minute we would support it. Clearly, as with any recommendation from this Committee, the Government would give it very serious consideration, but we would obviously need to be guided by our own legal advice and the likelihood of success and what the downside would need to be, or might be. Q210 Amber Rudd: Have you then decided against making representations to the Agriculture and Fisheries Council on the moratorium? Mr Paice: We decided—temporarily for the moment, but obviously everything is constantly being considered—against raising it formally in Council, yes; that is not to say that I will not be raising it informally with fellow likeminded Ministers or Commissioners, but I do not think it is in our interest to formally raise it at Council. Q211 Neil Parish: I think you have answered quite a bit of this next question, but what direct action have you taken at European level to protect the interests of British food producers and processors who have been affected by the moratorium? Mr Paice: As I have said, we have tried very hard to get the Commission to mitigate the impacts, firstly by the delay to implementation dates, secondly by classifying certain meats that we previously called DSM—such as wishbone meat, as I referred to, and others—as meat, not MSM. We persuaded them to allow certain products that were in the food supply chain to continue their way through the supply chain rather than having to be dumped. What else have we achieved, Mark? There are a number of other things. Mark Filley: In relation to enforcement, Minister, there is recognition in the Commission that it will take time to fully comply with their labelling. Mr Paice: Though the letter that they sent us in response to the request to delay to 1 January next year refused it, the phraseology is that we must do it as soon as possible, which is useful. Q212 Neil Parish: We have discussed building alliances as well as is possible at the moment. As they are not ruminants, I take it pig meat is not affected by this process? Mr Paice: Oh yes it is. Q213 Neil Parish: It is. Mr Paice: There are two categories: for ruminant meat—beef, sheep and goat meat, I presume—DSM had to be banned and classified as MSM on 26 April;



for non-ruminant meat—pigs and poultry—it is 28 May. MSM from beef is banned altogether, whereas for pig and poultry, as of 28 May, DSM is now classified as MSM, with the exceptions I have referred to. Q214 Neil Parish: So it has to be classified as MSM but it can still be used in sausages and beef burgers— well, not beef burgers, pork burgers—can it, or what? Mr Paice: Yes, it can be included in such products, but it cannot be classified as meat. It is not part of the meat content. Q215 Neil Parish: The reason I am pressing you on this is because naturally if you look at Germany and central and eastern Europe, they eat virtually nothing but pig meat. Therefore it is a big issue, as far as that is concerned. If you are going to build alliances in the future, one way of doing it I suppose, if it is possible, is to have private meetings and try to frighten them all to death that that is going to happen to them. Otherwise, as you quite rightly said in your opening statement, they are going to keep their heads down and hope it is not going to happen to them. I do not think they are, but if the Commission is right and they want to pursue this ban, they have to pursue it all across Europe or they will have to allow us to do it, won’t they? Mr Paice: Yes. Q216 Neil Parish: How can you build those alliances? Mr Paice: Mr Parish, you have had years of European experience; you know the ways to operate in Europe. You are right: they are often private discussions with potential allies to try to build up that level of support before you do something formally or publicly. Q217 Richard Drax: Minister, you hinted already about the legal action that the British Government may or may not take, but what input has Defra had specifically to pursue that avenue of taking legal action against the Commission? Mr Paice: Specific input has been to be involved in the cross-Government discussion on the subject. Q218 Richard Drax: But have you taken advice from lawyers? Have you physically sat down and said, “Do we have a case here? Shall we pursue it?” Mr Paice: We have certainly taken legal advice from our own lawyers. Q219 Richard Drax: What did they say? Mr Paice: Precisely as I described earlier: they do not think we have a particularly strong case and the risks of the precautionary measures, as the Commission called them—safeguarding measures—of bans would still stand and could be imposed. Q220 Richard Drax: I do not want to get tangled up in the legal argument, but why do we not have a strong case when I think we all admit there is no risk to health; it seems to have come in at very short notice; and it is going to cost God knows how much
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money. It is another example, dare I say it, of the EU—which as you know I adore— Mr Paice: As I understand it—and you will appreciate I am not a lawyer—the criteria for this material is laid down in legislation in terms of being mechanically separated. It is mechanically separated, not in the same process as what ends up as a meat paste, which is what we tend to call MSM, but nevertheless machinery is involved in creating DSM. Secondly, the legislation refers to the impact on the muscle structure as a means of separating it from conventionally butchered meat, if you like. Although Leatherhead Laboratories devised a test for us that can distinguish between the much lesser—I am not saying nil, but lesser—muscle damage to DSM than to MSM, the Commission refused to recognise that test and have said there is clear muscle damage, therefore it is MSM. DSM does not exist, in their view: it is either meat or it is MSM. Our lawyers’ advice is that that is where the weakness is because there is muscle damage: nothing like the extreme muscle damage that just creates a paste, but we cannot argue that there is not any muscle damage.



Mr Paice: No, I do not, and I do not think we do. No, we do not.



Q221 Richard Drax: So legal action is out for the moment? Mr Paice: I would not say it is out, but it does not look very promising.



Q228 Chair: Presumably—and the FSA accepted this was a possibility—it would be open to the companies affected, like Newby Foods and Moy Park, to bring an action of judicial review? Mr Paice: They could do that at any stage. Indeed, one of the industry bodies could do so, if they wished.



Q222 Neil Parish: You were saying the Commission is hell bent on anything mechanical. I take it we use suction to get this meat off, so therefore it is not actually cutting, but you could physically go down through with a knife and cut off these carcasses, and be much more likely to get any chip of bone or whatever in it, and yet they are not going to ban that. Mr Paice: No; indeed that is how it used to be done. Q223 Neil Parish: Could we not therefore make a legal challenge on that? Chair: I think we need to get the guidance, which has now been delayed. Neil Parish: It was just a thought. Mr Paice: It is an interesting point that we can certainly take back. Q224 Mrs Glindon: If at a later date the moratorium were to be lifted on advice from the European Food Safety Authority, would you support British producers in seeking compensation from the Commission? Mr Paice: I would have to take legal advice on a) whether we had the right, and b) whether we had any prospect of getting it, but I of course cannot say no. Obviously, if we can get compensation for our producers from something the Commission has done wrong, clearly we would want to pursue that. I would need to take proper advice before deciding how or what to do. I suspect it would be for them to pursue with Government support, rather than us do it direct, but it is not an issue we have yet formally addressed. I cannot give you an absolutely clear answer, but obviously I am sympathetic. Q225 Chair: Do you know the dates of the FVO missions or visits to other Member States?



Q226 Chair: Are we asking? Mr Paice: Have we asked for the dates? Mark Filley: I don’t know; I would have to check. Mr Paice: It is a fair point. Q227 Chair: Do you think it is a good thing that the draft guidance on the interpretation has been put on hold, and that there is now going to be a six month delay? Is it really in the interests of British producers that a decision will not be reached by the European Food Safety Authority before September/October? Do you think that is a good thing? Mr Paice: Of course I wish we were not in this position, so nothing is a good thing, but if they are now belatedly going to take advice from the European Food Safety Authority about whether there is a food safety issue here then that must in itself be good, because it might lead to redressing the wrong we believe has been done.



Q229 Chair: Would the Government be minded to join with them to help defray their costs, so you would be a party to that case? Mr Paice: We would have to consider it if they made that approach to us, and they have not. Our decision would have to be informed by the legal advice that I have just described and precisely the grounds on which they were planning to go. As I have said, at the moment the indications are that the answer would probably be no, we would not, because we do not think there would be a likelihood of success. If the advice was otherwise, clearly we would take a different position. I am not ruling it out. Q230 Chair: You have given yourself some pretty comprehensive grounds for such a review. You will be familiar with the note from the European Scrutiny Committee who looked at this. Obviously we are keeping them closely informed of our evidence sessions and any conclusions that we reach in this regard. They concluded particularly that the Commission contemplated the action at such short notice and that presumably the situation within the UK was well known in advance of the visit of the FVO audit visit. Given the practical effect on UK producers of a more or less immediate ban unilaterally that does not apply in other EU countries—as you said, this dancing on the head of a pin between mechanically separated and desinewed meat, and now this new element of the 3mm Baader meat—there seem to be a number of grounds. That would seem to be a fair outcome, would it not, rather than the Government going on its own but you joining together with the producers?



cobber Pack: U PL: COE1 [O] Processed: [17-07-2012 14:04] Job: 022001 Unit: PG02 Source: /MILES/PKU/INPUT/022001/022001_o002_db_120612 - CORRECTED Final.xml



Environment, Food and Rural Affairs Committee: Evidence Ev 25



12 June 2012 Rt Hon James Paice MP and Mark Filley



Mr Paice: It is certainly a possibility; as I say, I am not ruling it out. Q231 Chair: Do you believe through this whole sorry saga there are lessons the Government can learn from the handling of this particular issue? Mr Paice: There are always lessons to be learned from everything. Overall, I think that the FSA should have been more aware of the developments that I have described, particularly over the last 12 months and where that was heading. I certainly do not know what happened in the fortnight between the end of the FVO mission, when the mission clearly stated that they felt there were very serious shortcomings, and 29 April when the FSA got the letter from the Commission. I am not sure that anything was done. But I have to say I do not think anybody, the FSA or anybody else, could have foreseen the precipitate nature of the Commission’s request, if you want to call it that, on that day. That we were given five days was almost unprecedented. Q232 Chair: In the climate that the Government is looking to reduce the number of arm’s length public bodies, would this not be a good opportunity to review the role of the FSA, to possibly abolish the FSA, to



subsume its respective responsibilities under your Department and the Department of Health in the hope that such a scenario as we have been presented with today will never occur again? Mr Paice: Madam Chairman, the Government did consider the future of the FSA amongst all of its arm’s length bodies reviews at the beginning of this Parliament, and indeed made very significant changes. Food labelling came back to Defra; nutrition went back to the Department of Health, so that the Food Standards Agency was narrowed down very much to purely its food safety responsibilities. I think there is a strong argument that that is best left with a largely autonomous body, given some of the history we are all well aware of over the last 20 years on food safety issues, so taking it out of links to industry, in our case, or links to the Department of Health, although the ultimate arbiter is the responsible Department. I do not think this is justification to abolish the Food Standards Agency, to answer your question, no. Q233 Chair: Okay. We are very grateful to you both for being here today. We look forward to having the Minister of Health next week. Mr Paice: Thank you.
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Mrs Mary Glindon Neil Parish Amber Rudd ________________ Examination of Witnesses



Witnesses: Anne Milton MP, Parliamentary Under-Secretary of State for Public Health, Dr Felicity Harvey, Director General, Public Health, Department of Health, and Tim Smith, Chief Executive, Food Standards Agency (FSA), gave evidence. Q234 Chair: Good afternoon everybody and welcome. Minister, welcome to you. Thank you very much for agreeing to participate in our inquiry into desinewed meat. Just for the record, would you like to introduce yourself and your colleagues? Anne Milton: Yes. My name is Anne Milton. I am Minister for Public Health. This is Felicity Harvey, Director General for Public Health and Tim Smith, Chief Executive of the Food Standards Agency. Q235 Chair: Indeed. May I welcome Mr Smith back? He barely needs an introduction on his return visit. Minister, if I could ask first of all—you are aware because you have corresponded with me— about Newby Foods in my constituency. Margaret Ritchie, who will be joining us, has interests not entirely in her constituency but in Northern Ireland, where similar companies have been affected. Minister, when did you first learn about the Commission’s decision? Anne Milton: The Food Standards Agency sent a submission to me on 2 April and also on 29 March. That was copied to a number of other departments as well. Q236 Chair: Excellent. Did you have sight of the Commission’s letter of 28 March regarding the Food and Veterinary Office audit? Anne Milton: I knew the substance of it. It might well have been attached to the submission that came to me. I would not be able to recall exactly whether or not it was there, but I was very well aware of what was in it and in the subsequent days that followed I saw a large number of documents relating to this. Q237 Chair: When you heard, what did you do? What action did you take? Anne Milton: It is quite interesting to look at the transcript of evidence that you have received, which I have had a brief look at. I think probably my first reaction, before I took any action on this, was, “How could this have happened without me knowing anything about it beforehand?” This felt very sudden and very dramatic. Obviously, there were serious risks. How could we be here? The first thing for me, as Minister for Public Health, is whether there was a food safety issue that I should be concerned about, so my job extends only that far. It is ensuring that the public’s health was



protected and there was not a problem. That was the first question that I asked. I then made sure that Ministers in Defra were made aware. You always know what comes to you; you are not always aware of what is going on elsewhere. I was very keen for them to know about this because there was obviously going to be an issue for them and the industry if this action had to be taken. My first step was to gather information and reassurance, first, about the protection of public health and, secondly, about how we ended up here, what we did have to do and we did not have to do. I have to say the third thing which is in my mind was the potential, if there was not a public health risk, for the media to suggest that there was. We could have been damaged in three ways: we could have been damaged by a public health risk; we could have been damaged by media reaction to something, which is not necessarily always based on fact; and, thirdly, of course, we could have been damaged by what the Commission was going to impose on us. Q238 Chair: There are two points, really. Either the product, desinewed meat, was unhealthy and was a danger to health, or it was not. If it was then it should be banned; if it was not then there should not be a unilateral ban. There certainly should not have been a unilateral ban on UK production from producers such as Newby Foods with the immediate loss of 45 jobs. They are now faced with the situation where they are facing imports of exactly the same product that were used in other UK foods. What did you do about that situation? Anne Milton: As I say, I felt a little bit between a rock and a hard place. What I did not want was a public row that would damage the food industry in this country enormously. I have seen plenty of headlines about my own brief that do not necessarily relate to the facts. That in itself, irrespective of what is actually the case, can be a problem. I was acutely aware of—and the discussions that I had with officials and with the Minister were about this—the issue of how to minimise the impact on the industry. Certainly, privately I might shout and scream and jump up and down about what the Commission were doing, but we are where we are. The actions to take regarding how we manage something like this in the future and make sure the Commission do not do this to us again are for another time. At that point, it was managing the situation as it was.
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Q239 Chair: Were you convinced that there was a public health aspect? Or were you convinced of an animal one? Were you convinced of any health issue whatsoever? Anne Milton: I had to be sure there was not a public health risk, and there was not. My next problem was that we were being asked to do something that implied, in my simplistic view—and I am not an Agriculture Minister—that there was. How could we be there? As I say, my immediate reaction, with all respect to the FSA, was to blame them. They had not told me about something, or something had gone on. How could this suddenly drop on our heads out of the sky without anybody knowing about it? The sad truth is—I think events subsequently have demonstrated this—that that is what happened. The Minister for Europe must also be informed about this and find out how we do make sure this does not happen again.



Q246 Chair: You negotiate in Brussels as regards health aspects relating to the FSA. Either you do or you do not, Minister. Anne Milton: No, it is not quite as simple as that. They are a Government Department on their own and most of the work that the FSA does is done at official level with the European Union on all sorts of aspects. If there were wider aspects for Government, because they are answerable to Parliament, I would raise them and, indeed, this is something I will, when the timing is right, raise with the Minister for Europe. What we do, when the Commission does things like this, is not just a decision for me. It is actually a cross-Government decision that should be made. Our dealings with the Commission are of significance to other departments apart from me and, in this instance, we saw—as you have seen in your own constituency, Chairman—the impact of this.



Q240 Chair: Secondly, if it was deemed to be a breach of single market rules, are you aware of which rules it was deemed that we breached? Anne Milton: I did not think it was deemed to be a breach of single market rules.



Q247 Chair: I just would say that perhaps the most sinister aspect emerging from this episode is that the FSA appears not to be fully accountable. Anne Milton: It is accountable, and I think I said when I started that my first reaction, when reassured that public health was not at risk, was to be acutely aware of the problems we could come into if there was any sort of row about this or adverse media attention, and the impact that would have on the industry. As I say, in those three things was, “What on earth have the FSA done wrong?” I am probably, in hindsight, impressed with the discussions that I subsequently had with the FSA. I do feel that there was proper accountability; I do feel that I was free to question them; my conversations both at official and ministerial level worked quite well; and I do see them as accountable. I can only guess at the wealth of documents that you have had from them. I think that the documents they have produced demonstrate a certain amount of accountability.



Q241 Chair: Can I just share with you something that was on the Food Standards Agency website? Anne Milton: Yes, do, but I am not an expert. Q242 Chair: This is from the Food Standards Agency and you are the Minister for the Food Standards Agency. Anne Milton: Not strictly speaking. Q243 Chair: The Food Standards Agency website of Wednesday 4 April said that, “The FSA is clear there is no evidence of any risk to human health from eating meat produced from the low-pressure DSM. There is no greater risk from eating this sort of produce than eating any other meat or meat product. The European Commission has informed us today they do not consider this to be an identified public health concern.” It then goes on to say, “However, the European Commission has decided that DSM does not comply with European Union single market legislation.” Presumably you would have been aware of that, because it was on the FSA website. Anne Milton: Absolutely. Q244 Chair: I will ask again. If you were aware of that— Anne Milton: Desinewed meat was not compliant. Q245 Chair: Yes. Which single market legislation were we not complying with? Anne Milton: I took advice on that. Strictly speaking—I probably should say—I am not the Minister for the FSA. The FSA is a Government Department, like the Department of Health is, without a Minister sitting in it. It reports to Parliament via me. I do not have any control over the way they operate or their functioning. I am simply a vehicle for them to answer to Parliament. Strictly speaking, it is the Secretary of State who delegates it to me.



Q248 Chair: We will obviously explore that during the course of the session. Given the impact that the FSA decision had on British meat producers, not least at Newby Foods, are you confident that Defra, who handled the agricultural and farming aspects, were sufficiently able to make the case to defend our producers’ interests? Anne Milton: You would have to ask the Minister in Defra. Q249 Chair: We did. Anne Milton: And you did. From my point of view, what I was pleased about was that the relationships at official level and in Whitehall were good. This was turned around quite quickly. There was open access and open flow of information between the two of us. In terms of sharing information and communication, I think it was much better than, in my slightly cynical view, I believed that Whitehall ever worked. Q250 Chair: If you look at the memorandum you submitted to the European Scrutiny Committee following the Commission’s 2010 communication, you noted the impact that changing guidance could
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have on the British meat industry. Did you bring that to the attention of Defra Ministers or officials in Defra at that time? Anne Milton: I never do anything in this role without making sure with my private office that Ministers in Defra have seen things. It is terribly important. One of the biggest criticisms of government at any level is that they work in silos, and it is extremely important—indeed, I have had a number of meetings with the FSA and with Defra Ministers—that they see what I see, so that if there is an incident like there was here they have had sight of everything that I have had sight of and nothing comes as a huge surprise. What came as a huge surprise was what the Commission did. Q251 Chair: Just to recap, when were the dates you first heard? Anne Milton: The FSA sent a submission to me copied on 29 March. I am starting there; I can go back further. Have you had the chronology? I am sure you have. Q252 Chair: You say that you heard on 9 March. Anne Milton: On 29 March. Q253 Chair: On 29 March. When did you speak to your colleague Jim Paice at Defra? Anne Milton: It was not Jim Paice, actually; it was John Taylor. A lot of the early communication—partly because it was during a recess—was between officials. I was having contact with my private office; my private office was having contact with Defra’s private office and whoever was on duty at the time. It was all about duty Ministers. Actually, I do not think I was on duty, but I picked this up as being in my portfolio. I was very happy and completely satisfied—there should not be any doubt about that—that what worked extremely well, despite problems with communication with the Commission, is the communication between the FSA, my office and the Defra office. Q254 Chair: Who made the points, then, in the relevant ministerial meetings in Brussels? Anne Milton: The FSA dealt with all the negotiations in Brussels. I do not know, Tim, if you want to come in on that. Tim Smith: If I might, I think there were two components to the response to the Commission: there were the activities that we, the FSA, undertook with our normal links to the Commission, but also our colleagues at UKREP were also talking to Commission officials through their normal channels into the ministerial links there. This happens normally but it happened at the same pace and with the same degree of intensity during this period of recess. It was not altered by the fact that, in Defra for example, duty Ministers were there, and in the Department of Health the Minister was taking responsibility. It was not impacted by the recess; the process was the same as normal. Q255 Chair: Clearly, we did not get the result we wanted as the Commission proceeded to impose the ban.



Anne Milton: We did not get the result we wanted; that is not to say we did anything wrong. What we have to be sure of—as I say, it is probably not for this inquiry, though this inquiry will be useful to inform what we do next—is that we do not end up in this situation ever again. Not only do the Defra Ministers and I need to work together with the FSA, but I think we are all reasonably clear about things. We also need to involve Ministers for Europe because this raises much wider issues about how the Commission acts. I could have a long discussion about how the Commission acts. It has been a bit of a revelation to have responsibility for European health matters. There are things that actually work quite well and things that work very badly; we need to make sure that we resolve that. I know I would not be alone in this House in thinking that relationships need to change. We need to not be in this situation again, but we are, and we were where we were. The important thing was to minimise the damage for Defra and, having been assured that public health was safe and well, minimise the impact on the industry. Q256 Thomas Docherty: Minister, you talked a lot about the relationship with Defra, but I noticed nothing about the devolved Administrations. When did you first inform the devolved authorities? Anne Milton: I relied on the FSA to some extent but they are always kept in the loop. I actually have quite a good correspondence relationship with the devolved Administrations because it is important that we have that and I think that all along agreement was obtained from them, which was an important part of that. Q257 Thomas Docherty: Perhaps you misheard my question. When did you first inform them? Anne Milton: I would have to look it up. Q258 Thomas Docherty: Was it on the same day that you told Defra? Anne Milton: Yes, it would be. Q259 Thomas Docherty: And was that in writing as well? Anne Milton: Yes. In fact, it was 3 April. Somebody has just given me a helpful note. Q260 Thomas Docherty: 3 April. And what date did you tell Defra? Anne Milton: The submission went to Defra on 29 March, the same time. Q261 Thomas Docherty: That is not the same time. You did not tell the Scottish, Northern Irish and Welsh Agriculture Ministers until a number of days after you told Defra. Anne Milton: The submissions went on the same day that I had them. Just to say, there is an ongoing dialogue between the FSA, us and Defra. It is not an event; let me put it that way. Q262 Thomas Docherty: Sorry, Minister. My question is this: did you inform the three devolved Agricultural Departments at the same time that you
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told Defra, or was there a gap between when you told Defra and when you told them? What was the day you told Defra and what was the day you told them? Anne Milton: I would have to get back to you because I do not have those dates in my head, I am afraid. Tim Smith: I do. Anne Milton: Tim does. Tim Smith: Essentially, because we are in the happy position of reporting through four Health Departments to all four Administrations and also liaising with Agriculture Departments in all four countries, whenever a submission goes to our Minister here in Westminster, whether to Defra or the Department of Health, it goes to the other one and it also goes to all the other devolved Ministers. Officials then follow up immediately with their counterparts in other parts of the UK to ensure that the Minister is aware of the importance of that particular issue. Thomas Docherty: That is helpful. Anne Milton: This is the point that I struggle with at times. They are a Government Department, so they will do things. I always say that the devolved Administrations do know and Defra do know. In fact, they are doing that themselves, anyway, on their own backs because they run themselves. Tim Smith: Yes. Anne Milton: They are accountable to me, so if they did not they would have to answer to me or to Parliament through me. Q263 Thomas Docherty: What representations have you received from the devolved Administrations since that initial communiqué? Minister, what representations have you received from the devolved Administrations since early April? Anne Milton: Representations with regard to what? Q264 Thomas Docherty: Representations with regard to the decision, what happens next and, for example, the particular impact on Northern Ireland. Anne Milton: I think there was general agreement that we had to do what we did. There was no dissent. There was no dissent across the Government. Q265 Thomas Docherty: Across the three devolved Governments, did they all agree? Anne Milton: Yes. This was across the Government, too. We, in fact, cleared the action in a day, which is almost unheard of for Government because there was agreement that we had to do this. Sadly, we had to do this. We had no choice. Q266 Chair: An agreement between whom? Anne Milton: From my point of view in Government, there was agreement from the devolved Administrations, and from all across the Government in Whitehall as well, that we had no choice in this. Q267 Chair: I keep hearing this from Ministers about having no choice. Clearly, there is a choice. We are now in this situation where we have banned it in this country but you are accepting the meat coming in. Whether it is called MSM or 3mm Baader meat, the meat is coming in and competing with products that you have now banned in this country.



Anne Milton: Just to say, I had a choice and I made my choice based on the information that was available to me. I would not willingly damage business or industry in this country. Now, you might feel that I made the wrong choice, but sitting out there—and I have not seen this raised in the transcript—is the fact that 12-inch headlines in the Daily Mail, The Daily Telegraph and all the newspapers are not something I wanted. The last thing, Chairman, that I wanted was to set a hare running on a food safety story. It was not simply about refusing the Commission because there would be consequences to that, not least in the media, and it is probably down to the FSA, and to the action that was taken at the time, that this did not run as a big story. We have not had people boycotting meat and meat products because of fears about safety to their health. From that point of view, it was successful. When faced with a crisis—and it felt like a crisis from where I sat—the choice we made was the least worst option, and I still think it was the least worst action. Take a breath; we do not want to end up here again. We need to make sure, with the Commission and through all sorts of channels, that we will do that, so that it does not happen again. Q268 Chair: On the devolved Administrations, we have a letter from the Northern Irish Minister for Health, Social Services and Public Safety, who says that they are not aware of any action taken to inform the Assembly or the Committee of developments either before or since the moratorium was announced. What discussions did you have with the devolved Assemblies on the communication the Commission produced in December 2010? Anne Milton: I do not have the information. I can tell you we received letters from the devolved administrations on 4 April this year agreeing to it. Going back that far I would have to write to you and give you the answer. Chair: It would be helpful if you could write to us. Q269 George Eustice: I just want to clarify one thing. You talked about the sense that this had suddenly been dropped on the Government. Anne Milton: It was. Q270 George Eustice: Are you referring to the exchange at the end of March this year? Anne Milton: Yes, I am referring to that. Q271 George Eustice: Were you confident then that this would not turn into a problem? Anne Milton: Am I confident it would not turn into a problem? George Eustice: You were confident because, obviously, since December 2010 the Commission— Anne Milton: One of the things that I did do was I went back and said—I mean nothing to the current Chief Executive and Chairman by this—“Are we absolutely sure the FSA are not keeping information from us? Were they communicating as well as they should do? Should we have known this was going to happen? Could we have known six months beforehand that this was going to happen? Could we have known
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three weeks before it happened that it was going to happen?” And the answer to that is no. This did fall on our heads. As I say, reading the transcript I felt like I think this Committee feels: “Where on earth did that come from?” It was awful, and my immediate reaction was that somebody must be to blame for this. I looked to the FSA and also to my officials as well. Did anybody keep anything from me that they should not have done? Did somebody do something or fail to take some action that they could have done? I am clear the answer to that is “No”. What did happen is that the Commission did something extremely damaging to this country and extremely damaging to us as a Government, I think, in many ways. That does need to be looked at: how can we stop this happening in the future? Q272 George Eustice: There was the original December 2010 communication, which contained the implication that this might happen. The European Scrutiny Committee looked at it. Anne Milton: No, it did not. It contained information that there was a concern about the definition of DSM, and all of the action that the FSA have taken and did take at that time was to get clarity, and this was in a cool, calm atmosphere. We knew that there probably needed to be some clarity around this. Actually, for me it was all about public health and public health risk. All along it was, “Are we sure there is not a public health risk?” We needed some clarity but we did not think the Commission was going to do this. We did not know that. If we did know that we would be in a very different position. Q273 George Eustice: You talked about the memoranda that you supplied to the European Scrutiny Committee and how you discussed that with Defra and that would be a standard practice. Did Defra have any different views to you about the input on that or the approach or emphasis? Anne Milton: No. I think that is an important point, actually. If, at any time, I could say to you that actually somebody had raised a question, or if Defra Ministers or even an official had said, “Actually, I am not sure about this; I do not know whether the FSA are right about this,” we would be in a different place. I could be criticised for maybe not doing things at that time but at no point was any question raised. In fact, it went through European Scrutiny. The European Committees looked at it as well, and they did not write back to me to say, “I think this is a serious risk. The Commission could do this, that and the other.” Nobody thought this was going to happen. Q274 George Eustice: Obviously, there were representations being made and discussions after that. During 2011, there were lots of representations being made to the Commission. At what point did anybody pick up that this might actually turn into a problem? Anne Milton: Nobody did. I will ask Tim to come in. Nobody did; that is the trouble. This fell on our heads. Tim Smith: Would it be helpful if I said that after the October 2010 activity, the industry themselves, in a very carefully-worded and intelligently-framed piece



of work, invited the Commission to come and give their opinion in a very measured and very rational way and we were, at the same time, providing evidence to the various parts of the Commission interested in this work, inviting them to come and talk to us and to visit the sites that were exploring the use of this material or were already using it, to gain a clearer sense of where the Commission sat. I would applaud the industry for taking that initiative, which was supported by us. Ministers, both in Defra and in the Department of Health were informed by that work, as were all their devolved equivalents. Q275 Chair: I am just staggered, Minister; you must have known through the FSA that the FVO was only visiting UK sites, and that the Chief Executive of the FSA did not, at that stage, visit sites like Newby Foods, but only visited as recently as 18 May. We seem to be rolling over and allowing our tummies to be tickled by these visitors, opening the door to a unilateral ban and, now, accepting these unfair imports. Anne Milton: I do not feel, Chairman, that at any time I have rolled over and let my tummy be tickled by anybody, to be honest. If we thought that visit would result in this, we would have done things differently. We did not think this would happen. As the Chief Executive has explained, the FSA and, indeed, some of the industry were going to huge lengths to get clarity. The door was wide open to say, “Can we have some clarity on this?” We did not get any. I would be the first to stand up and say if I thought the FSA had rolled over and let its tummy be tickled. I do not think it did. I think, actually, we did what was probably the best possible damagelimitation exercise that we possibly could. It is very sad and a tragedy, really, that there has been some collateral loss. There clearly has been, but I would suggest that it could have been a lot greater. Q276 Neil Parish: Minister, we live in a world of seven billion people, and it is hungry for meat. Here, the Commission are coming along and taking 600 tonnes of perfectly healthy meat that they do not actually consider to be any sort of health risk. Do you not think the Commission has taken leave of its senses? What it seems to be doing is not ruling out this meat because it is not safe to eat; it does not meet some single market regulation one way or the other. We could take all of that meat off with a knife, by hand—which would be much more likely to nick the bone and cause a problem—and that would be legal. Surely we have got to do a bit more than wring our hands and say, “There ain’t much we can do.” Anne Milton: Whether the Commission has taken leave of its senses, I am possibly not qualified to answer, but I think it could appear such. Q277 Neil Parish: I would like to press you harder in that case. Anne Milton: It would appear such. What is enlightening about an incident like this is that—and I think the FSA, who have had a lot of discussions at official level, would agree—at times like this it is
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quite hard to pin down what it was exactly somebody was trying to achieve. To some extent it is where the process—I do not mean process in terms of meat—of government becomes more important than the result you are trying to achieve. What, presumably, the Commission is trying to achieve is a level playing field for markets, and food safety. It has done something with unintended consequences, due to some extraordinary process it went through. It thought it was doing the right thing but never really looked at the consequences of what it did. This is just the start of the playing-out of those consequences, because there are other Member States, all of whom, I am sure, are keeping their heads well below the parapet at the moment, but there will be implications for them. It is where the process completely overwhelms the outcomes we are trying to achieve. It is when Government, at every level, gets too complicated. What I am going to do next? That is what you asked. Neil Parish: You were faced with a situation where if you did not actually stop the desinewed meat we would not be able to trade meat across the whole of Europe. This is what they threatened. This is a draconian idea by the Commission. It was completely disproportionate. Q278 Amber Rudd: Mr Smith, the last time you were here, you referred to the safeguarding measures, which we were menaced with if we did not comply with the moratorium. Did you get any details of what those were and what the timetable was going to be for them? Do you think they had the legal framework to actually impose them? Tim Smith: I will answer the second question first, if I may. I took legal advice from my own lawyers, and during the course of discussions with Ministers and other officials it became clear that they certainly did have those powers. I had to ask what safeguarding was; it is a relatively unusual activity for the Commission to threaten. In the two conversations I have had with the senior official at the Commission, they told me that, first, four of these letters are typically issued a year to Member States by them, and then something between eight and 10, so we can assume it is under 10. The measures themselves would have led to the UK being unable to sell meat or meat preparations internally and to the rest of the European Union and even if it was only a small part of the industry, our great concern, I think shared, was that it would have such a disastrous effect on the reputation on the meat industry of the United Kingdom that, as the Minister said, this was the lesser of two evils and the best of all outcomes. Q279 Amber Rudd: This modest-sounding word, “safeguarding”, actually meant potentially banning all sales of meat. Tim Smith: It would have had the effect of stopping most of the meat trade within the European Union between the United Kingdom and the EU and, because of the impact on the reputation of the industry, almost certainly would have had the knock-on effect of damaging, possibly beyond repair, the meat sector within the United Kingdom. That was our assessment.



Anne Milton: The reputational damage would have been immense. This is a terrible thing; it does not stop with the ban itself. It is the reputational damage. We live in a world of 24-hour media, and it can have disastrous consequences. Tim Smith: I am happy to keep referring to that as entirely disproportionate to the risks. Anne Milton: It is another way of saying that they had taken leave of their senses. Q280 Chair: I am slightly confused why we did not argue, as Spain, Germany and Holland have argued, that this product is 3mm Baader meat or some other legal alternative. Tim Smith: This is simply and unfortunately a question of semantics within the Member States. Everybody recognises that this material is produced in other Member States but it is then designated as mechanically separated meat and in theory—and I cannot tell you in practice what happens to that meat—in their own home market it will be used and it cannot be used as meat. It must be designated as something that is no longer meat. When it is exported here, because we had taken the view of the regulations and their interpretation that we did, then it would be quite proper for them to describe it in the way that they do. Baader, as you will have heard Jim Paice explain to you, is simply the type of machine that is used. It describes, broadly speaking, that this is very similar to minced meat, which remains and was then our position. Q281 Chair: Minister, you mentioned the European Scrutiny Committee, but they challenged you on these points in particular. The fact was referred to in their conclusions that the situation in the UK was presumably well-known in advance of the visit of the FVO—I think it was in January or February—to Newby Foods and, also, that you could have possibly negotiated for a delay, rather than the five days given to implement any action on the basis that draft guidance on the interpretation of MSM had been put on hold and that no definitive recommendation had actually been made. Anne Milton: We would not willingly have done something we did not feel we had to do. Tim Smith has referred to legal advice; that was the other thing I kept checking. I got legal advice. I would not willingly have done something that I did not feel we had to do. It is very easy to sit back. It was very easy for me to sit back and say, “What about a challenge? What happens if we do not do this? Why can we not just say to the Commission, ‘This is ridiculous. It is disproportionate. You have taken leave of your senses. Look at the impact’?” The decision that was taken at that time was that a) we were not sure we had legal grounds and b) if we got it wrong the consequences— although the consequences of doing what we did are there—of getting it wrong would have been more serious: a ban on sales of meat and significant reputational damage, probably done by media interest. Q282 Chair: Can we just be clear? What was the legal basis that you were threatened with for a proposed ban?
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Tim Smith: The two regulations that were referred to, which I think the last time I was before the Committee I gave you, were one related to the hygiene measures, which I think is 882 or 883, and then the TSE regulations. There were two separate regulations that were referred to in their letter. Q283 Chair: And the hygiene measures were under review? Tim Smith: Yes, they are. Q284 Amber Rudd: Minister, could I just ask you for clarification—you have alluded to this—as to whether it is correct that you have no concerns about public health associated with desinewed meat? Anne Milton: Correct, I have no concerns. Q285 Amber Rudd: And are you now going to move on to trying to convince the Commission of that position to try to get some reversal. Anne Milton: Absolutely. I think that the point cannot be stressed strongly enough. This was the subject of ongoing discussion. We were in a process; negotiation is not the right word. We were in a process to get clarity. This is the tragedy of this, really. It was not as if this was something the FSA did not know of. We were in process that should have produced a result. I was happy that the meat was safe, and we need to absolutely make sure that this does not happen again. The European wheels are curious and mysterious, actually. How we best go about dealing with this I will continue to take advice from others on, because it is still important, I think, that this does not start a hare running about food safety which, indeed, it still could do, though it would be incorrect. It is important for me to get an opportunity to say, yet again, that I do not believe there is any risk. Q286 Amber Rudd: Do you believe the advice you received from the TSE subgroup of the Advisory Committee on Dangerous Pathogens is consistent with that view? Anne Milton: Yes, I do. Q287 George Eustice: I wondered whether, on this issue, in the run-up to the final decision in March 2012, you had discussed this, and discussed the problem Britain had, with other Ministers in other Member States. Was this sufficiently concerning that it would have been worth raising with other states? Q288 Anne Milton: Yes. Forgive me for telling you things that I am sure some of you around here will be aware of, but the European Health Council meets twice a year. There is a formal meeting and an informal meeting. The informal meeting is an opportunity to raise all sorts of issues that might be of mutual concern to European Ministers and this is one that might well have come up. Not this specific one, but food safety is one. Food labelling and all those sorts of things have been discussed at length among us, but because we did not think there was any problem, I would not have raised this.



Q289 George Eustice: What about afterwards, when you knew there was a problem? Would it have been possible to have sought the support of other Member States before accepting the moratorium? Anne Milton: Sometimes these things require sensitive handling; in fact, steaming in like a bull in a china shop, or even quite slowly, is not necessarily the right thing to do. I am happy to leave this at official level, and discussions are carrying on at that level. I feel that is probably appropriate for now. I would take advice across Government. I would talk to the Minister for Europe about this and the FCO, because how we make sure this does not happen again, as I say, is not a decision just for me, because I have no doubt there are other Departments in similar positions from time to time. Q290 George Eustice: When you say that discussions are ongoing, does that mean officials are still talking to the Commission about trying to reverse this? Anne Milton: Very much so. I know the FSA will be, and I am sure Tim Smith will give you chapter and verse on what he is doing with the Commission. Tim Smith: Yes. Anne Milton: This is very much ongoing. This is very much not over. We are at the start, not at the end, of something. Q291 Chair: On Mr Eustice’s point, I understand that the hygiene regulation guidance was still subject to ongoing discussion. Minister, you keep saying things like, “I was not willing to do something that I felt we did not have to do.” You did not think this could possibly happen, but it was open to you to suggest that no moratorium should be imposed until such time as a considered view and a definitive report had been published, or until such time as the hygiene regulation guidance review had been concluded. Perhaps you did; this is your opportunity to inform the Committee. Did you make those points? Anne Milton: If the consequence of that was a ban on meat products, I still do not believe that would have been the right thing to do. It is the consequences of doing that. Q292 Chair: What discussions have you had with your colleagues in Spain, Germany and Holland, whose producers are still producing these, by whatever description they are called, and we are now still taking those imports? What discussions have you had with them as to how they have sidestepped a unilateral ban? Anne Milton: I have not had any discussions with them as yet. Having taken advice on this, I am convinced that, probably, at this stage—and, as I say, there are a lot of countries not necessarily willing to disclose exactly what is going on in their own country—I am satisfied that we are doing the right thing at the moment. There indeed may well come a time when we should raise this at ministerial level, but at the moment I think the best action is probably being taken by the FSA with the Commission at official level.
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Q293 Chair: Would it not have strengthened our meat producers’ hands to know that someone was batting for them and that we had allies who would perhaps in six months’ time face a similar ban, or perhaps we would have our ban lifted. Anne Milton: If I thought it would have strengthened our producers’ hand then, as I say, having been satisfied that there was no public health risk I probably would have done it and, indeed, the Defra Minister might well be doing that; I do not know if you asked him. I would do everything to strengthen our own hand, indeed. At the moment, as I say, I think other Member States are keeping their heads well below the parapet on this, having seen what has just happened to us. Q294 Chair: Is it fair to our producers that no one has been going out there and batting for them? Anne Milton: We are batting for them. I do not think it is about fairness; it is about doing the right thing. I would not dream of leaving somebody high and dry. If they feel they have been left high and dry then maybe letters need to be sent to them. I am sure the FSA is doing that to reassure them that although the situation is extremely difficult and has had some very unfortunate consequences we are doing all we can. I have had no representations by Members of Parliament that anybody feels that we are not batting for them, and if I had my letters back would be robust, saying that we are doing everything that we can. Q295 Richard Drax: Mr Smith, the Agriculture Minister told us that the FSA should have perhaps been more aware of developments and the direction they were going over the last 12 months. Is that fair criticism? Tim Smith: I have read what the Minister said. I think, in light of the conversations that we have been having with the Commission, with Agriculture Ministers and Health Ministers, it is one of those events where you cannot be wise afterwards and say, “We should have seen this coming.” I think, having trawled through all the evidence of the various committees that our officials are represented on, and having trawled through the correspondence and evidence we provided the Commission with, I think it might be a little harsh to describe the situation in that way. My officials do not feel that they could have anticipated the action, even during the period that the audit was being conducted. As recently as the middle of March, we would have felt comfortable that the organisations that are represented, as they are, in risk-assessing and risk-managing within the European Commission were working their way through to an agreed process, rather than taking a very black-and-white and, in these terms, disproportionate course. Q296 Richard Drax: You said you should have seen this coming. Tim Smith: Sorry, if I might correct myself, no, I do not think there was a possibility that we could have seen it coming. It just looks like, when you track back through all of the evidence, that there does not seem to be a moment in time at which one could have anticipated the Commission responding in this way.



We could have got this position by failing to agree with all of the other Member States that the designation we were making was unfair, but it would have taken months of work through Committees and scientific evidence-gathering. Then nobody would have been surprised: we would not have been; Ministers would not have been; the Committee would not have been; and neither would the industry. Q297 Richard Drax: As we have had this moment of lunacy, is your Department now looking at any other areas potentially at risk of another moment of lunacy, which we can perhaps forestall or stop now, before it ever gets to this point? Tim Smith: Yes. Anne Milton: Yes. Tim Smith: That is one of the question that we ask internally the whole time. Is there anything about which we are being complacent? Are we missing signals from the Commission or missing signals from risk assessors in other Member States? We describe that in the jargon as horizon-scanning: looking into the future and trying to work out where else the risks for this sort of activity could come from. I would make this point: looking at the evidence that the Commission had we would never have concluded that they would take the disproportionate action that they did and nor would we anticipate that in the future. As the Minister has been very careful to describe, one of the biggest parts of the process we are following from here is trying to prevent this from ever happening again to any part of the food industry in this country. Q298 George Eustice: Finally and very briefly, is there any area now in the food production of this country imminently under threat, in your view? Tim Smith: No. Q299 George Eustice: Nothing? Tim Smith: No. Q300 Chair: Mr Smith, I think you possibly would like to update us on recent developments in Brussels. I think, in particular, you attended the Standing Committee on the Food Chain and Animal Health. Tim Smith: No, I did not. My activity in the Commission has been limited to meeting Paola Testori Coggi. I think you intend to interview members of her team and I think that is a very sound course of action. My discussions with her have concentrated on two aspects of what has happened. The first was that, on the moratorium particularly for non-ruminant animals, we have pushed back extremely hard on what should be included and what should not be included in the material designated as being mechanically separated meat if the designation of desinewed meat has disappeared. I know that certain parts of the food sector, particularly the poultry industry, have benefited from those interventions because something like four fifths of the material that could have been considered banned as a consequence of the new designation has actually been kept exempt from that regulatory impact. What that means is that only about a fifth of what we thought was going to happen to the chicken
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processing industry has actually been captured. That is one example of where we have pushed back on the moratorium itself. The second component is on the science and evidence gathering; on ruminant bone and the perceived Transmissible Spongiform Encephalopathies (TSE) risk, we would defer to the Minister’s own Committee, the Advisory Committee on Dangerous Pathogens. They met on 25 May. We anticipate receiving a report from them and taking whatever actions they think are rational as the next steps to convincing the Commission that meat derived from ruminant bone, and the work that Mr Parish has described, is basically the same or perhaps even better than that which is obtained using traditional knife methods. That is one part of the equation. The non-ruminant activity, which is all to do with the hygiene component, we have, as you know, submitted three times to the Commission evidence from Leatherhead Food Research, which demonstrated, to our satisfaction, that meat produced from those animals was the same—and therefore carried the same risk, if any—as that from meat which is traditionally boned. It looks like mince under a microscope; it looks like mince to consumers; it probably therefore is. On that basis, we continue to argue that the risk assessment that should be carried out should be done by EFSA. They are the competent authority in this regard. We would expect that a mandate could be created very quickly for EFSA to do that work and come to some very swift conclusions. We have been pressing the Commission for that since this arose in April 2012; we were pressing them before that, through Committees and officials, to let us have a definitive answer as to what properly constituted what we regard as desinewed meat and was safe for consumers then and is safe for consumers now. Q301 Chair: And who sits on the Minister’s Advisory Committee on Dangerous Pathogens for us? Tim Smith: It is a whole group of eminent scientists. The Secretariat is provided by, I think, the Health Protection Agency (HPA) and there are officials from both the Department of Health and the Food Standards Agency who make submissions to that, as and when required. Anne Milton: Strictly speaking, it is the Chief Medical Officer’s Committee. Q302 Chair: Could we be clear on what level the representation is at. Is it a Minister or a scientist? Anne Milton: To correct Tim Smith, it is the Chief Medical Officer’s Committee; it advises the Chief Medical Officer. Tim Smith: They are independent scientists. Anne Milton: It is an independent committee. Q303 Chair: Is that where this is being argued? Tim Smith: For ruminants and the question about Transmissible Spongiform Encephalopathies (TSE)— which is separate from the non-ruminant bone risk, and the Commission have agreed that they should be separated—the advice that we will pass through to FSA will come from that body.



Q304 Chair: Who sits on the Standing Committee on the Food Chain and Animal Health for the UK? Tim Smith: It is one of our senior vets, typically, but it does vary by subject matter. On this, it would be one of our vets. Q305 Chair: Did they have a role in the hygiene regulations and this decision? Tim Smith: Yes. The people who sit on the Standing Committee are typically the same senior officials who are working through, with their opposite numbers in all of the other Member States, the revision of the hygiene package. Q306 Chair: What steer did you give them in relation to the meetings with regard to this decision? Tim Smith: To be as robust as they were previously, but possibly to work harder with Ministers and the industry at their backs. They know that we need speed and we need accuracy. Q307 Chair: Historically, when was the decision taken in the Standing Committee on the Food Chain and Animal Health? Tim Smith: When was it taken? There was never a decision made by them. All they have effectively done is endorse the work of the central Commission. Q308 Chair: Presumably, our man or woman vet would have had a role to play in saying why our meat was good. Tim Smith: We think that— Q309 Chair: We don’t do “think”. We want to know that, actually, these representations were made. Tim Smith: Yes. The answer to your question is yes. Q310 Chair: Can we see them? Tim Smith: Yes. The proceedings of the Standing Committee and all of the relevant working official gatherings are all public record. Q311 Chair: Thank you. I think we would be interested, if we could, to see that. How did you get on, Mr Smith, on your visit to Newby Foods? Tim Smith: I was there particularly to look at the evidence that they were able to show me that it is actually pretty difficult to do what the Commission worry about, which is to turn up the machine to such a pressure that it would actually create damage to the bone that could then potentially lead to the concerns the Commission had. I am satisfied, as someone who has been in the food industry for 30 years, if not as a civil servant, that the innovation and creative processes that they have developed are entirely similar to the effect that you would get if you had a team of expert butchers at the end of the line instead of this bit of equipment. I was grateful that they were willing to show me the process; I was able to see non-ruminant bone being processed. I commend them for the work they have done in innovating in this particular way, whilst, at the same time, sympathising with them on the impact of the Commission’s moratorium.
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Q312 Chair: Did you suggest that they should possibly take up a judicial review? Tim Smith: I suggested to them that it would not be for me to ask them to do anything in a legal setting, but I suggested that we would need to be able to persuade the Commission that the industry felt so strongly about this that they were taking their own legal recourse, rather than simply relying on the Government to do it for them. Q313 Chair: Thank you. Minister, if Newby Foods and other companies that have been caught up in this decision were indeed to go down the path of a judicial review, would your Department join them as an interested party in that action and help to defray their costs? Anne Milton: I would need to take legal advice on whether we could, first of all, and on whether it was appropriate for a Government Department to do that. I think it would be fair to say that—although we might not be able to join them in the judicial review, and I am no lawyer so I do not know where it stands—I think they do need to know, and you have alluded to it before, Chairman, that the Government is behind them. We are all behind them. What action we could take I would seek legal advice on. Q314 Chair: Minister, what lessons personally do you take from this whole saga? Anne Milton: Let me just say I think that is a terribly important question, particularly as we have been in government for two years, and I have not been a Government Minister before. I think it reminded me why it is important to keep ahead of your brief and on top of your brief. Also, personally, I am accountable for all sorts of curious things and, actually, I went back and questioned the FSA and we looked back over bits of paper and asked, “Did we do everything?” It is reassuring to know that we did. The lesson I take is that you can never let your guard drop. You always have to be sure that organisations that are accountable to you do account for themselves. The trouble with government—I think it is probably something that I mentioned earlier—is that it is very bureaucratic and it has lots of processes in place. It has governance arrangements in place. The question is a) can you interrogate them adequately, and b) can you actually ever hold somebody to account for their actions. It has shone a microscope on what we did in this instance. I think we did everything we could internally; there are other things out there. The lesson I take is that vigilance is critical. We are very busy. You sometimes get very overtired but you can never let it drop. Sometimes it is important to tell civil servants to slow down, because they cannot give adequate scrutiny to the things they are supposed to be scrutinising. Q315 Neil Parish: Can I ask both the Minister and Mr Smith this question? When the FSA was set up, it was set up very much to be scientifically-based and to look at food safety, so everything you do should be from a scientific basis. How predictable was this, in a way, if the Commission acts totally irrationally and brings about a ban of this desinewed meat not on food



safety grounds? How could you or anybody actually predict such a way of doing business? Once they have done that, are they completely beyond challenge and arbitration and all of those things? I think this is the most frustrating thing, because the Food Standards Agency is all about healthy food, which is good quality and safe to eat. The Commission has not denied this meat is safe to eat and yet is banning it. Mr Smith, how could you ever actually predict such behaviour? Tim Smith: If I could just reflect on the Minister’s answer to the previous question, I would feel precisely the same way that she does—that the lessons learned in this are in terms of vigilance and looking for future risk. I have to say, in answer to you, that if one was thinking about the science and evidence—and this hinges on the ability of an individual or a series of individuals to determine the difference between microscopic samples of meat from one source against another—the evidence that we consider is that there is, really, no significant difference. The Commission takes an alternative view. Could we, thinking about the science and evidence-gathering that we would use, have predicted that they would act in this way? We could not. If they did it again we could not. If this was, on the other hand, going through an entirely scientific process of rigour where the status quo might have been more sensible as an outcome, then I think we might have probably joined with them, assessing the risk management decision and communicating it effectively. They ignored the risk assessment process and went straight to a risk management process, which we felt was disproportionate and still do. I cannot anticipate that doing that, having ignored the risk assessment process, would be a rational course of action for any government body in the centre of Europe to take. Anne Milton: I cannot really add anything to that, except that it highlights two things. One is the importance of taking good scientific advice, but if an organisation ignores that scientific advice or refuses to accept it, there is very little you can do. It does raise wider questions about the scrutiny of the processes of Government. If you have an organisation that is acting irrationally, what do you do? As I say, that would inform a discussion that I will have with the Minister for Europe and I would not be alone in raising questions about how European structures work and whether there are adequate opportunities to guard against irrational behaviour, which is what we are taking about. Q316 Chair: I wonder whether it would be possible to have a copy of the FSA response of 14 October 2011 to the Commission’s information-gathering exercise. Tim Smith: The questionnaire? Yes, by all means. Q317 Chair: That would be helpful. I just have one last question, Minister. What do you think we can learn from this as regards the future of the FSA? Anne Milton: The FSA has proved itself to be good, certainly in terms of its governance structures. For me, I was impressed that everything could be produced
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and that I could have access to all of the letters, so that I could have a proper chronology of what happened. I think that the FSA continues to play a critical role in protecting public health. The fact is that the FSA is very science-orientated, basing what it does on the evidence available. Politicians do not always like the evidence available; sometimes the evidence raises unpalatable things. Yet it is terribly important. At the end of the day, that is, and that will be, our most robust defence against what the Commission have done.



Q318 Chair: Minister and team, thank you. I do not know if there is anything that you would like to add. Anne Milton: Yes, Felicity has not said anything. Dr Harvey: No, I do not think there is anything else I can add. Chair: Thank you very much indeed for participating. We will obviously publish some recommendations in due course. Anne Milton: We look forward to reading the transcript from the Commission, if they come and visit you.



cobber Pack: U PL: COE1 [SO] Processed: [19-07-2012 10:11] Job: 022001 Unit: PG04 Source: /MILES/PKU/INPUT/022001/022001_w011_michelle_DSM 009 - European Commission.xml



Environment, Food and Rural Affairs Committee: Evidence Ev 37



Written evidence Written evidence submitted by NFU 1. The NFU has 55,000 farmer and grower members in England and Wales. In addition we have 41,000 countryside members with an interest in farming and the countryside. Introduction 2. The NFU welcomes the opportunity to submit written evidence to the Efra select committee’s inquiry on the European Commission’s requirement that the UK impose a moratorium on the production of desinewed meat (DSM) from cattle, sheep and goats, and that DSM from poultry and pigs be reclassified as mechanically separated meat (MSM). 3. Although most NFU members are not directly involved in the processing or marketing of this meat, the decisions made by the Commission in this area have and will continue to result in the loss of value from the chain and therefore are a matter of concern for our members. The Decision of the European Commission 4. From our understanding, the decision of the European Commission will reclassify DSM as MSM. This will prevent DSM from cattle and sheep entering the food chain due to the fact that MSM is not allowed to be harvested from ruminant bones. 5. It will also devalue DSM from non-ruminants as its future classification as MSM will prevent it counting towards the meat content of processed food. 6. Both of these measures have the potential to impact on the value in the chain or the price to consumers as this meat content in processed dishes will now need to be replaced with other meat which may have been sold previously for a higher price. 7. The NFU has always supported a science-led approach to regulation and are reassured that the Food Standards Agency (FSA) has made it clear that: (a) there is no evidence of any risk to human health from DSM; (b) that such meat derived in this manner can be classified as meat; and (c) that it should not come under the current definition of MSM. We also note that the European Commission does not consider DSM a public health concern. 8. These statements demonstrate that the decision from the Commission to ban the sale of DSM from the UK appears to lack both a science led and common sense approach. The Impact on Food Supply 9. The re-categorisation of desinewed meat as MSM will result in decreased utilisation of the saleable product from carcasses, and devaluation of product and, importantly, a loss of a valuable source of protein at a time when the industry needs to reduce waste and optimise inputs throughout the food chain. 10. WRAP estimate that every tonne of food waste thrown away needlessly in the UK is responsible for 4.5 tonnes of CO2 emissions. Even putting aside economic arguments, the environmental arguments for fully utilising all available food are stark. 11. The rationale for the Commission decision is especially difficult to understand when it is apparent that other member states produce similar products, when supplies of cattle and sheep across Europe are tight and when the consumer is feeling the pressure in tough economic times. 12. EU production forecasts show a decline in cattle production of 4% in the UK and 2% in the EU-15. Figures recently released by the AHDB show that year to date UK prime cattle production is down 8.8% on last year, with a projection of a 2.5% decline in available supplies. 13. This tight supply with strong global demand has already put upward pressure on red meat prices and a move which further reduces supply can only increase this driver. Future Actions 14. We understand the reasons why the FSA felt unable not to comply with the demands of the Commission and the threat to the export status of the UK would have had great potential to damage the industry if action was not taken. 15. However, we now expect the UK Government to actively defend the UK’s legal interpretation and established practice, especially as many other member states appear to be engaged in production of this meat.
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16. No food safety issues are at stake. The Commission’s interpretation of what constitutes MSM must be contested and we would call upon the FSA and DEFRA to be gathering evidence of the activities of other member states and be fully engaged in the discussions which are taking place in the EU. 17. Finally, this case, along with other current FSA activities in the area of charging food businesses for public sector meat inspection, raises questions about the FSA remit and whether it should do more to champion the British food industry, especially when no food safety threat is present. May 2012



Written evidence submitted by the Food and Drink Federation 1. Summary 1.1 FDF represents food manufacturers who produce or use a range of meat preparations and meat products as well as ingredients such as meat powders and flavourings for use in further processed products. 1.2 Our contacts with members on this issue have highlighted the variety of products which will be affected by the new UK interpretation of EU requirements on the production and use of desinewed meat (DSM) from bones and carcases and the seriousness of the impact which these changes will have on the industry and its customers. These include: — the commercial and economic impact on businesses and consumers of having to change raw material sourcing; — the increased food waste which is expected to have a knock-on impact on the cost of meat raw materials; — the costs and wastage associated with writing off and changing packaging; and — the competitive disadvantage which the imposition of these measures on one Member State will have on companies in the UK, given that several other EU Member States with large meatbased industries are known to apply the existing UK interpretation. 1.3 The impact of these changes will be further increased by the completely impractical, unnecessarily short, timelines which have currently been set for introducing these changes, which we believe are disproportionate to the issue in question given that the Food Standards Agency (FSA) is clear that there is no evidence of any risk to human health from eating meat produced from the low-pressure DSM technique. 2. The Food and Drink Federation 2.1 The Food and Drink Federation (FDF) is the trade association for the UK’s food and drink industry— the single largest manufacturing sector in the UK. The industry has a turnover of £76.2 billion, with a gross valued added of £20.9 billion, accounting for 16% of the UK’s total manufacturing sector. Our sector directly employs up to 400,000 people, and it is an invaluable partner to British agriculture, buying two thirds of what farmers produce. We export nearly £11 billion of food and non-alcoholic drinks products a year, 77% of which go to the EU. Our sector invests over £1 billion in to R&D each year enabling over 8,500 new products in 2011. FDF represents manufacturers of all sizes although 68% of our membership falls into the small to medium sized company bracket. 2.2 In December 2011, the food and drink industry and Government launched a shared vision for 20% growth in food and drink manufacturing by 2020. This ambitious vision builds on work already underway to unlock the potential of the industry in key areas such as exports. 3. Background 3.1 DSM is meat removed from flesh bearing bones using machines operating at low pressure. The product is similar to minced meat and it retains its muscle fibre structure. DSM has previously counted towards the declared meat content of a range products. 3.2 The use of DSM meat in products is regarded as safe by regulators, prevents the wastage of meat protein and keeps down prices for consumers. 3.3 Mechanically Separated Meat (MSM) is removed from bones using high pressure machines, and is a product with a paste-like consistency. It is not classed as meat, cannot be counted towards a product’s meat content, and it must be labelled as MSM on final consumer food products. 4. Events Leading to the Moratorium 4.1 Following an EU Food and Veterinary Office inspection mission to the UK in March 2012 the European Commission has demanded at very short notice that from 28 April the production of DSM (as now defined) from ruminant bones should cease and that from 26 May DSM from non-ruminant bones must be classed as MSM. This means DSM meat will no longer count towards the meat content of products and will have to be labelled as MSM on finished products.
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4.2 The current timetables are disproportionate and unrealistic, given that the FSA is clear that there is no evidence of any risk to human health from DSM meat production and consumption. 4.3 Some important points of clarification, which would alleviate the impact of the forthcoming changes on businesses and consumers, have only recently been received or are still being sought by the FSA from the Commission in respect of the interpretation of the EU requirements. These include the differentiation between MSM production and mechanical deboning and the current uncertainties should be dispelled as soon as possible to allow companies to plan accordingly. 5. Implications for the Industry 5.1 As discussions on the scope of the recent change in interpretation are still in progress, it is very difficult to provide a final figure for the impact of the moratorium on UK businesses. 5.2 Where changes are required, businesses will have to consider reformulating and/or re-labelling products. Members are clear that, whichever option they choose, the timescales to achieve compliance with the new requirements are very similar and cannot be achieved within the currently envisaged deadline. 5.3 In some cases, companies have indicated that this could lead to absence of products on the shelf because insufficient stocks of finished product are available to ensure continuity of supply. 5.4 Over and above the minimum time required to implement the changes, additional time would be required to avoid the significant costs and wastage associated with packaging write-offs. 5.5 The minimum timelines required for both options are explained in more detail below. 6. Reformulation 6.1 Businesses may choose to reformulate their affected products if they do not believe that consumers, or retailers, will accept products labelled as containing “mechanically separated meat”. In addition, the fact that MSM does not count towards the meat content of a product will be an important part of the decision-making process, both in terms of meeting UK compositional standards for certain products and because consumers may react unfavourably towards products which seem to contain less meat than previously. 6.2 To redevelop a product requires reformulation, trial work, sensory checks, storage tests, nutrition checks and checks of cooking instructions on all product formulations affected. Companies would need to take all of these elements into account in devising a resource plan, even if the quantity of desinewed meat to be replaced might, for some products, be low in percentage terms. We have been informed that reformulation efforts could take up the resources of an entire development team over a period of up to three months and that any significant issues encountered would extend this timescale. 7. Re-labelling 7.1 To comply with the new requirements, a full revision of the label might be necessary, including changes to, for example, the legal name/secondary descriptor as well as to the ingredients panel and nutrition information. Re-labelling a product can be expected to include a formal update, check and approval process for each stock-keeping unit (SKU), including the appropriate packaging specification changes, artwork reorigination, validation and printing. 7.2 FDF members have indicated that the minimum time required to complete an artwork change ranges from 13 to 16 weeks. 7.3 These timings assume a standard six week printing lead time and take no account of the increased demand that the new requirements will cause. They also assume that residual packaging stocks would be written-off as soon as the new packaging was available, which would create additional costs and wastage which might otherwise be avoided. 8. Write-offs and Wastage 8.1 FDF members have confirmed that they generally hold several months’ worth of packaging stock (up to three million packs’ worth in one case). To write off this packaging would amount to variable losses (from £65,000 to £1 million) depending on the company. 8.2 Members have indicated that, to introduce labelling changes and manage the use of existing packaging stocks without significant write-offs would require a minimum of six months. 8.3 An alternative option to alleviate the immediate cost and impact of these changes might be to allow packaging stock printed before a specified date to be used and sold through. 9. Recommendations 9.1 The required changes in respect of the labelling of DSM will have a significant commercial and economic impact on affected businesses.
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9.2 We understand that the Commission’s interpretation is being questioned by a number of member states and the Commission is seeking scientific advice from the European Food Safety Authority (EFSA). The FDF believes that these discussions should be completed before companies are required to change products or packaging. 9.3 As minimum measure, extending the transitional arrangements is not only necessary from a practical point of view, but would facilitate a less costly and wasteful transition to the new requirements. Such an extension would seem to be proportionate given that the FSA is clear that there is no evidence of any risk to human health from eating meat produced from the low-pressure DSM technique. May 2012



Written evidence submitted by The British poultry Council 1. Organisation The British Poultry Council (BPC) is the trade association for the poultry meat industry and represents over 90% by volume of production of poultry meat in the UK, and is a recognised and consistent stakeholder in partnership with the UK Government. 2. Summary of the Submission The BPC would like to highlight the following: (a) Desinewed meat (DSM) is structurally different from Mechanically Separated Meat (MSM). (b) DSM has a significantly different value than MSM. (c) The technology of food production has moved beyond the boundaries of the legislation (EC no. 853/2004). (d) British consumers and retailers do not welcome the use of MSM in food products. (e) DSM should be recognised and classified as something other than MSM. 3. Submission 4. For the purposes of this submission DSM (although this description has no legal definition) is produced using low pressure machinery, whereas MSM is produced using high pressure machinery. 5. The legislative definition of MSM has three criteria: the raw material is flesh bearing bones after boning, the recovery is done mechanically, and there is loss or modification to the internal muscle fibre structure. The BPC believes that the third of these criteria can be questioned in relation to DSM. 6. The British poultry industry produces a significant amount of DSM, regularly between 750 and 1000 tonnes every week. This currently has a value of around £25 million per annum. 7. The Commission decision to enforce their interpretation that DSM should be treated as MSM would cost the industry around £75 million to re-formulate products, source new supplies, re-labelling and re-packaging, and disposal of unwanted materials. 8. A legal requirement for MSM is that it be labelled as such. UK retailers and consumers do not wish to see the use of MSM, thereby removing the use of DSM and requiring alternative sources to be found. There is no readily available other use for DSM that would have equal value for producers. It is estimated that if DSM were used in pet food manufacture it would hold less than one fifth of its current value. 9. The techniques and practices used in the UK are commonplace across the EU, and any lack of similar enforcement across other Member States would disadvantage UK producers. Wrongly labelled imports are a strong likelihood, simply through different understanding and interpretation of authorities in other Member States. 10. The Commission has softened its position following lobbying by the industry and the Food Standards Agency (FSA). Instances where the input raw material has a majority of meat—such as surrounding the wishbone in chickens—will be considered part of the deboning process and therefore not MSM. This position is yet to be finally confirmed in writing by the FSA and/or Commission. 11. Wishbone meat and a similar example of turkey necks account for over half of the above mentioned DSM production. The remainder is generally from whole deboned carcases being put through a low pressure system. 12. The BPC believes that this remaining DSM should also not be classified as MSM, and to do so would be misleading to consumers and put the UK at a disadvantage in the European marketplace. 13. The BPC would like to see the European Food Safety Authority (EFSA) asked for an opinion on: (a) The difference in muscle fibre structure between DSM and MSM. (b) The typical extent of loss or modification of muscle fibre structure in DSM.
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(c) The difference in food safety risk between DSM and MSM. (d) A new definition for inclusion in the legislation. 14. Two internationally recognised research bodies—Leatherhead Food International in the UK and the Max Rubner Institute in Germany—will shortly be collaborating on a comprehensive testing regime for DSM. This builds on the previously successful testing work that each have done separately. 15. The poultry industry is technologically advanced and uses a high level of automation that has superseded the letter and intent of the legislation in this instance. The appearance of DSM is visually similar to minced meat (as defined in the legislation). 16. In conclusion the BPC believes that DSM is a beneficial raw material that could potentially be wasted if it were to be classified as MSM. In a time where healthy and affordable food is demanded, and there is already a shortage of protein sources, it seems misguided to restrict the use of DSM. We would like to see a science based examination of the subject with an outcome that applies equally across all EU Member States. 17. The BPC would be happy to expand on any of the points made in this submission. May 2012



Written evidence submitted by The British Meat Processors Association (BMPA) 1. Executive Summary 1.1 It is long-established practice in the UK, approved by the UK authorities, to distinguish between the production and use of “desinewed meat” (DSM) and “mechanically separated meat” (MSM). They are quite different products; DSM is considered to be meat, and is used in a wide range of final consumer food products. The requirements that the European Commission has demanded of the UK, and acceded to by ministerial decision, are disproportionate and the timetable is unreasonable. No food safety concerns have been raised. There will be a range of adverse impacts on the UK meat industry, the meat market and consumers. It is difficult to reliably establish the aggregate financial costs of these impacts, but we tentatively estimate that the total could be in the order of £200 million. Certain individual businesses will be particularly hard hit. What we term DSM is produced and used in and is traded between EU member states. It is imported into the UK and used as DSM, but it is less clear how this material is being described within other EU member states. The interpretation of MSM is under formal discussion at EU level. The Commission’s views are challenged by a number of member states, including the UK. The Commission intends to seek scientific advice from the European Food Safety Authority. We believe that these EU discussions should be completed before the UK is forced to change its practices. Our objective is to restore the production and use of DSM from all species. In the short term, at the very least, the deadline for the imposition of the moratorium on non-ruminant material should be extended to enable the industry to adjust to the new conditions. 2. Introduction 2.1 The British Meat Processors Association (BMPA) is the leading trade association in the British meat industry, representing abattoirs slaughtering cattle, sheep and pigs, meat processors and meat manufacturers across the UK. Our membership ranges from small, regional and local family businesses to large international multi-site businesses, from specialist businesses to companies covering a wide range of activities and products. Our members supply branded and retailer own-label meat and meat products across a range of different meat species and foods. This diversity serves to enrich our organisation and allows us to be truly representative of our industry. 2.2 We welcome the Committee’s decision to carry out this inquiry in view of our very great concerns about the important adverse impact of the moratorium on the UK meat market. 3. Background 3.1 The UK authorities and industry differentiate between “desinewed meat” (DSM—sometimes known as “ground”, “baader”, or “3mm” meat in other countries), and “mechanically separated meat” (MSM). 3.2 DSM is meat removed from fleshy bones using machines operating under low pressure. In the past, this would have been undertaken by hand, but rising labour costs and the search for efficiency has led to the deskilling of meat recovery through mechanisation. The structure of the material is firm and similar to minced meat. The UK authorities regard DSM as meat on the basis of its muscle fibre structure. Microscopic histological analysis developed in the UK supports this view. DSM counts towards the declared meat content of a range of UK food products (eg sausages, burgers, pies) that are subject to national rules regarding their minimum meat content. In general, DSM is used in value food product lines, and the ability to include DSM in the meat content of these products helps to keep down their price to consumers. As an additional raw material, it also helps to return value to boning plants by contributing to carcase balance and thereby reduce the cost of other meat cuts. As there are no food safety risks associated with the production and use of DSM
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derived from ruminant bones, the UK authorities allow DSM to be derived from the bones of all species, and it does not need to be declared on final products. 3.3 The UK authorities and industry regard MSM as a quite different product. It is derived from pork and poultry bones by machine under high pressure, and results in a product with a paste-like consistency. It is not regarded as meat, does not count towards meat content, and must be declared as MSM on final consumer food products. 3.4 In an exercise we carried out last year, we estimated domestic production of DSM from all species to be around 600 tonnes per week, with imports of around 300 tonnes per week, a total of around 960 tonnes per week. This is equivalent to around 2,100 tonnes of bones per week, or just under 133,000 animals slaughtered each week. 4. The Changes in the UK 4.1 Following an EU Food and Veterinary Office inspection mission to the UK on MSM in March, the European Commission is requiring the UK to change long-established practices in the production and use of DSM, including a moratorium on the production of DSM from ruminant bones, and the redesignation of DSM from non-ruminant bones as MSM. 4.2 The Government has agreed to accede to the Commission’s demands and is implementing a two-stage “moratorium” at very short notice. From 28 April, the use of ruminant bones in the production of “DSM” ceased. From 26 May, DSM produced from non-ruminant bones is to be regarded as MSM, and subject to the regulatory requirements relating to MSM. Final products that incorporate DSM when the moratorium takes effect may be sold through the supply chain after these dates. Costs will also be incurred through the disposal of unused stocks of DSM as Category 3 animal by-products when the moratorium takes effect. 4.3 We are seeking clarification from our Food Standards Agency and the Commission on a number of detailed technical points. For example, the Commission has confirmed that it distinguishes between MSM and mechanical deboning, so that where the bone is removed from a substantial amount of meat (eg meat from poultry wish bones), rather than residual meat being removed from bone, this would be considered to be deboning not MSM production. This raises questions about the status of other whole cuts and bones with a comparatively high meat-to-bone ratio where deboning is the preferred option. 5. The Impact in the UK 5.1 The range of impacts of the new requirements include the following elements: — Substantial loss of value of ruminant bones and material from ruminant bones. — Loss of value of material from non-ruminant bones and from non-ruminant bones. — Disposal costs of ruminant bones and material from ruminant bones as animal by-products, and, possibly, non-ruminant bones. — Reformulation of final consumer products with more expensive alternative whole muscle meat. — The costs of unusable stocks of packaging materials, and costs of new packaging materials. — Rises in the prices of final consumer products (if costs are passed up the supply chain). — Wastage of “meat”. — Job losses in businesses producing and using DSM/MSM. 5.2 It is very difficult to give a reliable figure for the overall aggregate financial impact of the moratorium as the values of raw material and disposal costs fluctuate, and the market has yet to adjust to and determine new volume requirements, values and costs of existing and alternative raw materials. We have tentatively estimated the overall impact at around £200 million. 5.3 Hitherto, UK retailers have been content to source and sell final products containing DSM. Looking ahead, however, many retailers are unlikely to wish to source and label final food products as containing MSM, particularly for their own-label products. This will mean that the value of what has hitherto been known as DSM derived from ruminant bones will be eliminated, and DSM derived from non-ruminant bones will be substantially reduced since, as MSM, it will no longer count towards meat content in the most popular lower cost sausages and burgers. The supply of MSM will automatically increase, while overall demand for and the value of MSM are likely to be significantly reduced. 5.4 Until the changes in the marketplace come into effect, it is very difficult to forecast how the market will adjust and what the changes in values might be. Before the moratorium, the value of bones used in the production of DSM has ranged from around £100 to £300 per tonne depending on the species. Following the changes, beef and lamb bones may be largely worthless, the value of pork bones will be substantially reduced and the value of poultry bones could be halved. We tentatively estimate the total value of DSM before the moratorium at around £55 million. As a result of the changes, this could fall by at least 40% to around £30 million, a loss of around £25 million. One of our pork processing members has estimated the loss of value of DSM derived from pork bones as a result of having to designate the product as MSM at just under 50%, leading to a very substantial loss of profit.
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5.5 To the extent that retailers remain unwilling to source final food products containing MSM, and against a background of already tight livestock supplies, strong exports and, therefore, high prices, substantial additional costs will be incurred in sourcing alternative meat to use in final food products (in the research we carried out last year, we estimated this replacement cost at around £60 million, but with rising raw material costs, this could well be higher under current market conditions). Again, until the moratorium comes into effect and the market adjusts, it is difficult to state the financial impact of these changes in market parameters. 5.6 In principle, these factors suggest that either the retail prices of final consumer products will rise (with particularly adverse effects on less well-off households), or, if costs cannot passed up the supply chain (given the intense competition amongst retailers and their efforts to contain food price increases during the current economic recession), they would have to be absorbed by meat processors and manufacturers who already facing strongly squeezed margins and/or shared with livestock farmers. 5.7 Additional losses to industry will include the fall in the value of bones themselves, the costs of disposal of any unwanted bones and DSM/MSM, the costs of any unwanted stocks of packaging material and the costs of new packaging material, and redevelopments costs. We do not have a reliable figure for these costs, but they will almost certainly run into millions of pounds. 5.8 At a time of a shortage of protein in the UK, across the EU and globally, and when consumers are being urged to reduce food wastage, we regard the Commission’s demands as creating a shameful waste of a valuable food product, and counter to the principle of sustainable food production. 5.9 For the businesses affected by the changes, there will be profit losses and, in turn, job losses. One of our member companies that is most directly affected has put 30 of its 85 staff under notice of redundancy. In a matter of weeks, its business is being shattered. 6. The EU Dimension 6.1 In accordance with the requirements of Article 9 of Regulation (EC) 999/2001, in December 2010 the European Commission presented a communication to the European Parliament and the Council on the use of MSM. In view of differing interpretations amongst EU member states, the Commission has been seeking to develop guidance in order to ensure consistent implementation of the EU legislation in this area. 6.2 In developing this guidance, the Commission is making, in our view, a particularly rigid definition of what constitutes MSM. It considers all material that is mechanically derived from bones—whether under lowpressure or high-pressure—to be MSM. A number of member states, including the UK contend that nonruminant material derived by mechanical means under low pressure is not MSM as this low pressure process does not result in “the loss or modification of the muscle fibre structure”, which is one of the three conditions in the legislation for designating material as MSM. At the time of writing, since there is no clear consensus, the Commission has withdrawn its current draft guidance and has indicated that it intends to seek the advice of the European Food Safety Authority (EFSA) on certain scientific aspects of the issue. In our view, there should be a clearer scientific basis underlying the definition of MSM, notably in respect of the muscle fibre structure criterion. 6.3 While we do not have a full picture of practices in all EU member states, we have evidence that what we would term non-ruminant DSM is being produced and used in and traded between EU member states as “ground”, “baader” or “3mm” product, though it is less clear how it is being described and labelled within other member states. Hitherto, it has been imported into the UK and used as DSM. It is essential that member states are operating on an equal basis across the EU. The FVO will be undertaking inspection visits on MSM to a number of other member states during this year, and we await their findings with interest. 6.4 In our view, the discussions on this issue at EU level should be fully completed, including the delivery of any scientific advice from EFSA as well as the completion of the planned FVO inspection missions, before the UK is forced to change long-established practice at very short notice and with such serious adverse impacts. At the very least, in respect of non-ruminant material, the European Commission should allow more time for the UK to adjust to the new requirements. 7. Final Comments 7.1 The impact of the European Commission’s demands on the UK is serious. Since no food safety concerns have been raised, the Commission’s actions and threats are disproportionate and the timetable is unreasonable. We contest the Commission’s interpretation of what constitutes MSM. Our objective is to restore the production and use of DSM from all species. In the short term, at the very least, the deadline for the imposition of the moratorium on non-ruminant material should be extended to enable the industry to adjust to the new conditions. The interpretation of MSM is under discussion at EU level; these discussions should be allowed to be completed in order to ensure an informed and sensible outcome. May 2012
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Written evidence submitted by Newby Foods Ltd 1. Executive Summary 1.1 Newby Foods have been harvesting around 10,000 tonnes of lean meat a year from selected meaty pork, beef and lamb bones and chicken carcases which has been used by the food industry to make meat products such as sausages, burgers and meatballs. 1.2 Until 26 April the FSA’s position has been to allow this meat to be declared as meat and count towards the product’s meat content. The UK is unique in the EU in having statutory minimum meat contents for most meat products. 1.3 However, on 4 April the FSA accepted a Commission diktat and then imposed a moratorium that completely stopped our Company from producing beef & lamb products and will grossly devalue those from pork & chicken. 1.4 We have already been forced to make 30 workers redundant and fear that unless the FSA alters its stance the remaining 55 jobs will also disappear. 2. Background 2.1 There have been significant changes in the meat industry over the last 30 years. The strength of the supermarkets has seen the demise of the high street butcher and the bulk of meat preparation being centralised into factory production units. 2.2 The escalating cost of labour compared with the relatively stable cost of meat led to a deskilling of butchery operations where yield was sacrificed for throughput which resulted in a substantial amount of meat being left on the bones after primary boning. This meat was originally harvested by hand and because the resultant trim may have contained unacceptable gristle, such as sinew and bone chips they would normally be removed by passing the meat through a meat separator, such as a Baader or Sepamatic. However labour costs soon rendered this hand harvesting as uneconomic and machines were invented to do this job. 2.3 There were two types of machine, piston and rotary, both exerted high pressure which crushed the bones thus releasing the marrow mixing it with the meat which became liquefied as it was forced through 1 mm apertures. This product is known as mechanically recovered meat (MRM) or mechanically separated meat (MSM). 2.4 When incorporated in meat products it must be declared in the list of ingredients and does not count towards the meat content, this was mainly due to the fact that the product did not resemble meat. Poultry MSM is largely used in hot dogs whereas there is little use for pork MSM as it is very dark in colour and has a strong metallic taste due to the inclusion of marrow and the meat has lost its functionality. 2.5 Currently TSE regulations prohibit the production of MSM from ruminant bones. 2.6 From the early 1990s the senior management of Newby Foods Ltd have pioneered the development of machinery that removed a trim from meaty bones which is similar in size and appearance to that obtained by hand. The yield is much less than MSM as not all the meat is removed and the bones are not crushed and they retain their marrow. 2.7 It is more valuable because it has a good flavour and mouth-feel; it is lean and highly functional. Until last month the FSA have classed the trim produced in this way as meat and the product obtained after passing through a meat separator as a meat preparation. 2.8 Our process is described in the following extract taken from the FSA Guidance Notes (September 2003): “Products obtained by mechanical deboning, which remove definitive pieces of meat from meaty bones or carcase, which may or may not have had the primal muscles previously removed, such that the muscle fibre structure is substantially intact are not considered MRM or MSM. This meat may then be desinewed and have the appearance of finely minced meat. These products may still be considered meat, and may be counted towards the QUID declaration”. 3. The Company 3.1 Newby foods Ltd was formed in June 2003 and acquired a 60.000 sq ft factory in Newby Wiske, Northallerton, North Yorkshire. Due to the factory being dormant for a period of time prior to the acquisition, further considerable investment in the fabric, refrigeration and equipment was undertaken, we then applied for and gained our Cutting Plant and Meat Preparation Licence for the purpose of producing desinewed meat. 3.2 We started with the production of Desinewed Pork Trim in August 2003 which was followed shortly afterwards with our Desinewed Chicken Trim. With the relaxation of some of the BSE regulations and after full consultation with all the relevant authorities we made considerable investment in plant and machinery in order to produce Desinewed Lamb Trim commencing in November 2006 and Desinewed Beef Trim in May 2008.
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3.3 We have invested millions of pounds in the fabric of the factory as the business has grown, further investment in equipment, personnel, refrigeration, cold stores, expansion of the factory to 70,000 sq ft, and at every stage we have consulted with, sought and gained the approval of The FSA, MHS, Trading Standards, Major Retailers and Food Manufacturers alike. 3.4 Up until the moratorium announcement Desinewed meat accounted for 90% of our turnover in terms of volume and profitability. 4. Visits 4.1 In addition to our routine 5 monthly OV audits by our regulating authorities we have had some notable factory visits: In March 2009 a delegation from the FSA’s head office including Rosalind Glover, Deputy Policy Lead on food hygiene standards; Sophie Rollinson, Manager of the food authenticity research programme and Chris Walding, Policy Advisor in the TSE Policy team. We were reassured of the continuing status of our products. 4.2 In November 2009 we were visited by Kathy Groves of Leatherhead Food RA who was being sponsored by the FSA to develop a histological procedure to distinguish meat from MSM. When she was shown the trim being produced by the first stage of our process, she said “You don’t need a microscope to see that’s meat!” 4.3 As a result of all of these visits and through consultation with Newby Foods Rosalind Glover published the FSA Information Note on the Production of Desinewed Meat in September 2010. 4.4 Two FSA Head Office Managers visited us again in March 2011 when they were accompanied by two officers from the British Meat Processors Association (BMPA) and Sue Davies MBE, Chief Policy Advisor of Which?. Sue Davies later gave a presentation to the BMPA Conference when she said that focus groups had considered desinewed meat to be completely different to MSM and felt it should contribute towards the meat content of products in which it is used as an ingredient. 4.5 We have had many other visits and all have been impressed with what they saw. In fact one major retailer described our process and product as being “an intelligent use of a valuable raw material at a time when the world is short of meat protein”. 4.6 We have had unannounced trading standards visits whereby independent samples were taken by TS officers and tested, on each occasion these have been analysed and have come back as meat. 5. The FVO Audit 5.1 In February this year we were contacted by FSA via the BMPA, to inform us that the FVO were planning to visit a number of meat plants in a number of member states. We were told: “that it was in all our interests for The Commission to gain a better understanding of automated processes in the harvesting of residual meat and differing interpretations across member states to allow the auditors to come to your site”. 5.2 Initially we were keen to receive a visit as we saw it as an opportunity to showcase what we do, however, our suspicions as to the motive for the visit were aroused when we received a “pre-audit” questionnaire from FSA entitled “Information gathering Mechanically Separated Meat (MSM) FVO mission UK from 6–14 March 2012”. 5.3 Firstly, the form made no reference to the fact that we produce desinewed meat and only asked questions about the production of MSM. We were also asked to provide sensitive information about our customer and supply base together with volumes. 5.4 Secondly, this was the first time that the word “audit” was introduced in to the scope. This caused a great deal of internal debate and discussions with BMPA, Our FSA Business Manager and Eville and Jones Ltd, Official Veterinarian for our area, contracted by FSA. 5.5 We decided in the first instance, to change the form by taking out any reference to MSM and provide answers as desinewed meat questions. We didn’t divulge our customer or supply base as we felt that was confidential. After much pressure was exerted on us we reluctantly provided the information but only after receiving assurances with regards to confidentiality. This confidentially was totally undermined when the FVO auditors talked openly to us about the previous sites they had visited during our “visit”. 5.6 We also asked as to why the term “visit” had been replaced with “audit” and our FSA Business Manager informed us that the FVO were actually auditing FSA, not us. The “visit” took place on Monday 12 March 2012 and we gave the three FVO officials the same presentation that has impressed all of our previous visitors. 5.7 Unfortunately the FVO displayed a complete lack of interest in what we do. They didn’t look at or touch the meat we produce, or take samples for testing. We had meat in a tray, in our boardroom, for the duration of the visit, to demonstrate that after some six hours at ambient temperature it hadn’t discoloured, to which they were not interested. MSM would have turned black. They would not recognise Trading Standards or the results of analysis of our meat that Trading Standards had tested at a Public Laboratory, trained in the Leatherhead methodology, following unannounced visits.
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5.8 Our overall impression of the visit was that it was predetermined. Therefore on 3 April 2012 we lodged a formal complaint to FSA York about the “visit”. 6. Effect of the Moratorium 6.1 The FSA’s announcement has effectively destroyed our business in two parts. First of all we had to stop producing beef and lamb DM (reluctantly) and give one month’s notice of redundancy to 30 of our employees. The remaining 55 are also under notice as after 25 May, our pork and chicken products will have to be labelled as MSM which has little commercial value as it can’t count towards the meat content. This could potentially lead to the demise of our business. 6.2 Clearly the FSA agree as they have rather insensitively just written a letter to us reminding us of our obligations “to keep the FSA informed of closures to approved establishments”. 7. In Conclusion 7.1 Our process harvests meat trim and is not capable of producing anything like what is commonly known as MSM. When samples are sent for analysis, the results come back as being meat. We do not envisage a situation whereby on 25 May test results confirm that our product is meat and on 26 May, the same test, confirms MSM! 7.2 The BMPA’s press release stated: “This is a criminal waste of a valuable product at a time of a shortage of proteins, and when we are being urged to reduce food wastage. Common sense has gone out of the window”. 7.3 The Meat and Livestock Commercial Services wrote a letter to the Meat Trades Journal which featured in the 27 April Edition under the heading “European decision on DSM is totally unjustified”. Its author further stated “Having spent the last six years helping the UK meat industry improve the returns on their fifth quarter, this is a step backwards.” 7.4 Both are correct, the meat industry should be like any other industry, innovative, striving for maximum efficiencies and minimising waste. Desinewed meat is a highly functional cost effective meat ingredient and does not deserve to be in the same category as such an inferior product as MSM. 7.5 We would question the legal process that has led to the announcement and the grossly disproportionate action being adopted by the FSA particularly as it has been stated that are no public health or safety issues by both the FSA and the EU Commission. There has been no consultation period or consideration for the “working group” looking at different interpretations of MSM across member states at a time where some other member states were supporting the UK’s interpretation. 7.6 At the time of writing we believe the FSA has still not received the FVO report. Given the drastic action taken, timetable imposed and treatment of British companies we consider that wholly unjust. We have also learned that the FVO is not scheduled to carry out similar audits in other member states until the earliest September this year and their reports are not expected until 2013! 7.7 We welcome the Select Committee’s decision for a hearing to take place on 15 May and hope that MP’s will right this wrong. May 2012



Additional written evidence submitted by Newby Foods Ltd We would like to draw to the attention of the Committee that the “possible” threat from the Commission was based on article 53 (also attached) (not printed) whereby a food constitutes a serious threat to human health. You will see that it actually only pertains to the relevant product and NOT a total ban of meat/meat products which was how FSA portrayed it to the industry and MP’s in the first place. The letter states that there could be “very serious adverse consequences for public health” and yet Desinewed beef and lamb could STILL be used in products up to 28 April and then sold through the food chain; in the case of frozen and tinned products this may take several years. So the question remains the same; why did the UK accede to the Commissions demands when (a) it wasn’t a total meat/meat product ban and (b) and more importantly, as repeated on many occasions by MPs and FSA, there was no risk to public health. Therefore the threat was never valid in the first place. It would have been preferable for the UK to have self imposed an export ban on the relevant products, at least until the Commission Working Group had finished its study across member states on differing interpretations of MSM. Most Desinewed meat goes into products that are consumed in the UK so we feel this would have been far less damaging than the estimated 200 million cost to industry we have now. We would also draw the Committees attention to minced meat whereby there are specific limits laid down for fat content which put the meat into certain categories (ie standard mince, lean mince and extra lean mince). Some member states have stated that they are not going to recognise these limits for whatever reason and this
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has been recognised by the EU. As a result of this, discussions are taking place between DEFRA and the trade looking at a country specific derogation which would be used for mince meat sold in that country only. Our point and question being that if, as stated by MP’s, eating Desinewed Meat poses no more risk than eating minced meat, then why didn’t FSA go for country specific derogation for desinewed meat which is what we’ve suggested they should have done above. During the Committee hearing with Anne Milton, Tim Smith stated that the trade, via BMPA, had invited the FVO to visit the UK. That is incorrect, the trade, via BMPA, invited the Working Group to assist them in their enquiries. The FVO visit was an audit of the FSA. We would still like to know why the UK was visited in March and other member states are not being audited until six to nine months later and reports won’t be available on those visits until next year. Tim Smith said someone had to be first and we accept that, but not six to nine months before others. To answer your question about the effect on our business, we have had to make just under 50% of our workforce redundant, our turnover is reduced by 60% and profitability by 75%. Whether that position gets worse or better only time will tell. July 2012



Written evidence submitted by The Agriculture and Horticulture Development Board (AHDB) The Agriculture and Horticulture Development Board (AHDB) is a Non-Departmental Public Body, known as a “Levy Board”, funded by the agriculture and horticulture industries through statutory levies. It was established under the Agriculture and Horticulture Development Board Order 2008 and became operational on 1 April 2008. AHDB is an independent, evidence-based organisation with the duty to improve the efficiency and competitiveness of various agriculture and horticulture sectors in parts of the UK representing about 75% of total UK agricultural output. AHDB serves the six sectors of: Pig meat in England; Beef and lamb in England; Commercial horticulture in Great Britain; Milk in Great Britain; Potatoes in Great Britain; and Cereals and oilseeds in the UK. I am writing on behalf of AHDB and the comments contained here represent the views of the EBLEX and BPEX divisions which serve beef, sheep and pig farmers and slaughterers in England. Following our original comments to FSA TSE Policy Team concerning the moratorium on the use of DSM dated 23 April 2012 we write further with regard to the EFRA Committee meeting scheduled to take place on 15 May 2012 to express our concerns. Our understanding remains that the meat removed from bones using the low pressure process employed in the UK retains its muscle fibre structure. This is supported on microscopic analysis of the tissue and the resultant product is akin to mince. This view was previously supported by the UK FSA and it was considered a Meat Preparation that did not require product label declaration and was not considered a food safety risk. Following the Commission visit in March 2012, the product was deemed to be a Mechanically Separated Meat (MSM) and as such permissible only from non-ruminant bones and requiring product labelling declarations. This has resulted in a rapid introduction of new guidelines following reclassification, a cessation of production and the need to dispose of stock of previously prepared product, all of which have significant impact to the sector. From a UK — — — —



perspective, this raises a number of immediate concerns: The potential impact on cost on meat products, particularly those in the value ranges. Loss of potential value of ruminant bones. Increased disposal costs of ruminant bones. Loss of a valuable source of protein for product manufacture and the need to reformulate existing product recipes. — Disposal cost associated with existing stock. —



Direct impact on those business engaged in this process with consequential job losses.



We feel that the recent decision is in direct contrast to the previous FSA position and, as no food safety concerns have been raised, this appears unnecessarily harsh and with a timetable that does not allow the industry to discuss or adapt. We welcome the opportunity to review any further evidence from the Commission to support this reclassification but until such a time, we remain extremely concerned that the imposing of this decision will have a detrimental effect on the supply chain and consumers. May 2012
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Written evidence submitted by the Food Standards Agency (FSA) Introduction 1. The Environment, Food and Rural Affairs Committee asked the Food Standards Agency (FSA) to submit a written memorandum setting out the background to the moratorium on desinewed meat (DSM) and indicating the action the FSA has taken, and is taking, to minimise the impact of the moratorium on UK industry. A chronology is attached at the Annex to this memorandum. 2. The FSA is a non-Ministerial Government Department established under the Food Standards Act 1999. It works at “arm’s length” from government, but is accountable to the Westminster Parliament, the Scottish Parliament and the Wales and Northern Ireland Assemblies through the relevant Health Ministers. The FSA is led by a Board whose members have been appointed to act in the public interest and not to represent particular sectors. It bases its decisions and advice on the best evidence available, including commissioning research and obtaining advice from independent advisory committees. 3. This memorandum provides an overview of: — the production process by which desinewed meat is obtained, the reasons why the FSA is satisfied that this is a different product from “mechanically separated meat” as defined by European Union legislation and the position with regard to the safety of desinewed meat (paragraphs 4 to 30); — the dialogue between the European Commission and Member States since 2010 over the difficulties in interpretation of the definition of “mechanically separated meat” (paragraphs 31 to 35, 42 to 47 and 55); — the Commission’s Food and Veterinary Office audit mission to the UK on mechanically separated meat, subsequent developments, including the announcement of the moratorium (paragraphs 36 to 47); and — the impact of the moratorium on the UK meat industry and UK consumers and action to minimise this impact (paragraphs 48 to 63). Executive Summary 4. The term “desinewed meat” (DSM) is the term used in the UK to describe the product obtained by passing fresh meat trim or meaty bones through a low pressure machine to separate the meat from the bones and subsequently to remove the sinews and tendons from this meat. DSM has an appearance and texture similar to that of minced meat, and is commonly used as an ingredient in sausages, sausage rolls, frozen burgers, meatballs, grillsteaks and meat pies and in reformed and chopped and shaped meat products including breaded chicken, chicken kievs, chicken nuggets, garlic sausage and frankfurters. 5. DSM has always been regarded in the UK as a very different product to that which is associated with the term “mechanically separated meat” (MSM) which is obtained using high pressure, has a characteristic pastelike texture which arises from the significant loss or modification of muscle fibre, and has been described as “puree-like”. 6. DSM has been produced by low pressure mechanical separation in the UK since the mid 1990s. Increased demand from retailers for cuts of meat of uniform size and weight to be sold pre-packed to consumers led to significantly greater quantities of meat being left on the bone. Machinery was developed to enable the residual meat to be removed economically under low pressure without the bones being damaged and diminishing the quality of the product obtained. Prior to this, residual meat on bone was removed as meat trim by hand held knives, involving significant labour costs. 7. New EU food hygiene regulations came into force on 1 January 2006. These provided a definition of MSM with three parts all of which need to be satisfied for product to be regarded as MSM, as follows: (i) MSM is obtained by removing meat from flesh-bearing bones after boning, or from poultry carcases; (ii) MSM is obtained with the aid of mechanical means; and (iii) The mechanical means referred to in point (ii) must result in the loss or modification of the muscle fibre structure of the meat. 8. EU food labelling legislation does not allow MSM to count towards the meat content of a product and products containing it must be labelled for the final consumer as including mechanically separated meat plus the name of the species, eg mechanically separated pork. 9. The FSA represented the UK in negotiations with the Commission and other Member States during the development of the EU Food Hygiene Regulations between 2000 and 2004 and played a full role in this process. The FSA’s view, from these discussions, was that DSM would not fall within the MSM definition and would therefore continue to be regarded as meat. 10. The FSA has been open and transparent with the Commission about its interpretation and about the production and use of DSM in the UK. In February 2011, the British Meat Processors Association (BMPA)
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sent the Commission a detailed briefing note which was explicit about the extent of production of DSM from both ruminant (cattle, sheep and goats) bones and non-ruminant (poultry and pork) bones in the UK. 11. Following a formal communication from the Commission to the European Parliament and Council on MSM issued in December 2010, discussions between the Commission and Member States to clarify the definition of MSM began in the Commission’s Food Hygiene Working Group in April 2011. These discussions highlighted that there were inconsistent views between Member States and with the Commission on the interpretation of the definition of MSM. 12. EU Transmissible Spongiform Encephalopathy legislation (TSE) legislation prohibits the use of bones and bone-in cuts from ruminant animals for the production of MSM. The UK interpretation of the EU Hygiene Regulations meant that production of DSM from ruminant bones was possible from January 2006. Production of DSM from lamb bones began at a fairly low level following the introduction of the EU Hygiene Regulations. Production of DSM from beef bones began in April 2008 after the revocation of the national Beef Bones Regulations 1997 which had prohibited the use of UK-sourced beef bones in food manufacturing since December 1997. 13. The Food and Veterinary Office (FVO) of the Commission carried out a mission to the UK in March 2012 to evaluate the official control systems in place governing the production and placing on the market of MSM. On 28 March the Commission wrote to the FSA requiring within five days to be notified of action taken and/or planned to stop the production of DSM from ruminant bones and for DSM produced from non ruminant bones to be treated and labelled as MSM. 14. The Commission’s letter indicated that, unless the UK took appropriate action, they would consider taking punitive measures against the UK. In subsequent discussions between senior UK and Commission officials it became clear that it was the ruminant DSM that was causing the Commission the most concern and fuelling their demand for rapid action. 15. Whilst cross-Government agreement to the UK response to the Commission’s letter of 28 March was being sought, the FSA and Foreign and Commonwealth Office explained to the Commission the impact of the measures they were seeking and were successful in securing Commission agreement to a staged introduction of the moratorium in the UK rather than an immediate change. 16. On 4 April 2012 the FSA announced the moratorium would come into effect in two stages: —



Stage 1, relating to DSM produced from ruminant bones, which commenced at 00:01hrs on Saturday 28 April 2012.



—



Stage 2, relating to DSM produced from poultry or pork bones, which commences at 00:01hrs on Saturday 26 May 2012.



17. This action was taken to bring the UK into line with the Commission’s interpretation of EU law, to help ensure a consistent application of EU law across the EU, and to ensure that the Commission would not take punitive action against the UK which would have had far reaching consequences for the UK meat industry and risk damaging consumer confidence, both home and abroad, in UK meat. 18. The measures taken by the FSA were not taken for reasons of public health protection. The FSA is clear that there is no increased risk to public health from eating meat produced from the low-pressure DSM production process. Background Information FSA Interpretation of the Definition of MSM 19. The FSA’s interpretation of EU law is that meat separated from bones mechanically under low pressure, where the muscle fibre structure of the meat is not lost or modified significantly, does not fall within the scope of the definition of MSM in Regulation (EC) No. 853/2004. The FSA instead considers such product to be DSM which falls within the definition of a “meat preparation” and can be counted towards the meat content of a final product. 20. In order to support the practical application of this interpretation, the FSA funded scientific research (explained from paragraph 26 below) so that there could be a scientific assessment of the modification of meat muscle fibre which could be applied on a business-by-business basis before authority was given to produce DSM. The FSA considers this to be a risk-based and proportionate interpretation of EU law that raises no public health concerns. The FSA issued an information note to UK enforcement authorities in September 2010 on the production of meat preparations obtained by desinewing meat. 21. The FSA has been open and transparent with the Commission about its interpretation and about the production and use of DSM in the UK. In February 2011, the British Meat Processors Association (BMPA) sent the Commission a detailed briefing note which was explicit about the extent of production of DSM from both ruminant and non-ruminant bones in the UK and invited the Commission to see this at first hand. The Commission did not take up this invitation.
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Food Safety 22. The FSA is clear that there is no evidence of any increased risk to human health from eating meat produced from the low-pressure DSM production process. 23. Although the EU TSE legislation prohibits the use of ruminant bones (ie bones from cattle, sheep and goats) and bone-in cuts in the production of MSM, the FSA does not consider that DSM produced from ruminant bones poses a TSE risk because the same bones can be trimmed with mechanical tools and the meat and/or bones are sold as fit for human consumption. 24. The main TSE-related food safety measures are the controls on specified risk material (SRM). SRM is the parts of cattle, sheep and goats most likely to contain infectivity if the animal has BSE. SRM is removed under veterinary control in slaughterhouses and cutting plants, and is stained and disposed of safely as animal by products. As such, material from ruminant animals that was used for manufacture of DSM excluded any SRM, had been passed fit for human consumption and could be used in the production of food, other than in the production of MSM. 25. The Chief Medical Officer has asked the Advisory Committee on Dangerous Pathogens (ADCP) TSE Risk Assessment Sub Group to assess the level of TSE risk associated with DSM and MSM. The FSA has been asked to provide papers on the risks associated with the consumption of desinewed meat. It is likely that the Sub Group will meet to discuss these issues on 25 May. Scientific Research 26. The FSA funded the development, by Leatherhead Food International, of a method to differentiate between hand deboned meat, minced meat, desinewed meat and MSM from chicken, pork and turkey between 2005 to 2007 and work to extend the methodology to beef and lamb between 2009 and 2010. 27. Leatherhead Food International developed a simple microscopy method that allows an assessment to be made of the extent to which the muscle fibre structure of fresh meat had been modified or lost during processing and consideration of other structural aspects such as dispersed protein and connective tissue. The method involves sectioning and staining a sample, followed by examination of the structural parameters by comparing them with reference samples of MSM, DSM, hand-deboned meat and minced meat. The presence or absence of key structural features and the extent of any muscle fibre disruption enables a judgement to be made, based on scientific analysis, as to whether a product may fall within the scope of the definition of MSM. 28. This research showed that the process of producing DSM in all five species retained the structural characteristics (muscle fibre structure) of the meat from which it had been produced and that the final DSM product was more structurally similar to minced meat than the product obtained using high pressure, which has a characteristic paste-like texture which arises from the significant loss or modification of muscle fibre that is associated with the term MSM. The research enabled Standard Operating Procedures (SOPs) to be developed which were preliminarily trialled by selected laboratories, externally peer-reviewed by the national independent expert Food Authenticity Methodology Working Group and made publicly available. 29. The FSA informed the Commission of this research and provided them with copies of reports in July and September 2011. The Commission has not provided any formal comment on this research. Consumer Attitude to DSM 30. In 2011 the consumer group “Which?” conducted research into consumer attitudes to meat products, including DSM. This research found that consumers viewed DSM as being distinct from MSM and thought that it should count towards the meat content of the final product, whilst being identified separately as an ingredient on the label. 2010 Commission Communication on MSM 31. In December 2010, the European Commission published a “Communication to the European Parliament and Council on the future necessity and use of mechanically separated meat in the European Union, including the information policy towards consumers”. The Communication, produced with the co-operation of Member States, identified difficulties in interpreting the definition of MSM in respect of which the Commission undertook to provide clarification. Parliamentary Scrutiny 32. The Commission’s 2010 Communication was deposited for Parliamentary Scrutiny, accompanied by an Explanatory Memorandum setting out the UK’s policy, signed by the Parliamentary Under-Secretary of State for Public Health. After considering the documents both the Commons and Lords European Scrutiny Committees raised further questions around the UK’s interpretation and the Minister responded to both Committees in July 2011 with further clarification. The Committees considered the documents alongside the Minister’s letter in September and October respectively and both cleared the documents from scrutiny. In clearing the documents, the Commons Committee asked for an update when the Commission’s interpretation had been clarified.
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Working Group Discussions between the Commission and Member States 33. Discussions between the Commission and Member States on developing a common understanding of the definition of MSM commenced in the EU food hygiene working group in April 2011. During these discussions the FSA presented the UK’s position clearly and consistently. It became apparent from the discussions that significant differences in interpretation between Member States and the Commission remained and that several Member States were not unsympathetic with the UK’s interpretation. The FSA informed the Commission of its scientific research into the modification of meat muscle fibre and provided them with copies of reports in July and September 2011. 34. The Commission presented draft guidance for discussion at a meeting of the working group on 27 January which suggested that all residual fresh meat separated from bones by mechanical means should be considered to be MSM. On 1 March, the FSA sent a paper to the Commission, copied to other Member States, setting out the UK’s position and suggesting amendments to the draft Commission guidance. The UK was one of just two Member States to do so at that time. 35. At a meeting of the working group on 9 March, the Commission sought the views of each Member State and undertook to reflect on this feedback, revise the guidance and present it for further discussion at the next meeting of the working group. This meeting had been scheduled for 12 April but was, in the event, cancelled by the Commission, which instead escalated discussions to a meeting of the Standing Committee on the Food Chain and Animal Health (SCOFCAH) on 18 April (see paragraphs 45–47). Commission Food and Veterinary Office Audit Mission on MSM 36. The Commission’s Food and Veterinary Office (FVO) conducts regular visits to all Member States to audit compliance with EU legislation. An audit mission to the UK concerning official controls on the production of MSM took place between 6 and 14 March. This was the first of a number of audit missions to Member States planned for 2012, the others being to France, Germany, Italy and the Netherlands which have not yet taken place. The final report of the audit mission to the UK had not been received from the FVO at the date of this memorandum, but is expected shortly. 37. Breaches of food hygiene, labelling and microbiological testing requirements were identified at the plants visited by the FVO and communicated to FSA officials. These were addressed at the time or soon afterwards by the relevant enforcement authorities. However, of greater concern was that the FVO disagreed with the UK’s interpretation of the definition of MSM and, in particular, had identified the use of ruminant bones for DSM production which is not permitted in the manufacture of MSM under EU Transmissible Spongiform Encephalopathy (TSE) legislation. Commission’s Response to FVO Findings 38. The Commission wrote to the UK on 28 March demanding immediate action in the UK to stop the use of ruminant bones in the production of DSM and the reclassification of DSM produced from the bones of nonruminant species as MSM. The Commission requested details of the action the UK had taken and/or planned to take within five working days and indicated that failure to take action might lead it to propose punitive legislative measures against the UK prohibiting the placing of UK minced meat, meat products and meat preparations on the EU market. FSA Action After Receipt of the Commission’s Letter 39. On 30 March the FSA Chief Executive met with the Commission’s Deputy Director for Health and Consumer Protection, Bernard Van Goethem, and other senior Commission officials in Brussels. The FSA Chief Executive impressed upon the Commission that legislative measures against the UK would be wholly disproportionate as there was no increased risk to public health. However, the Commission took a strong, unequivocal line which reinforced that set out in their letter of 28 March and were resolute in their belief that immediate action was necessary. The strength of their request appears to have been driven by the use of ruminant bones in DSM production. It is understood that Commission measures against the UK could have been presented by the Commission at the Standing Committee on the Food Chain and Animal Health (SCOFCAH) meeting held on 18 April, or sooner had the Commission invoked the fast track procedure. 40. Whilst the Commission recognised that agreement from UK Ministers for any action would be necessary, it was clear that they expected action to have been taken by the time the UK responded to their letter, the deadline for which was 4 April. It also became clear to the FSA that the UK was faced with a stark choice between taking action to rectify the situation as the Commission had formally requested or facing legislative measures that would generate significantly greater financial impact on the UK meat industry and consumers than measures to deal with the Commissions letters, and significant adverse publicity and reputational damage for the UK meat industry with lasting impact on the UK domestic and export markets and on consumer confidence. 41. In the light of these developments, the FSA Chief Executive recommended that the Parliamentary UnderSecretary of State for Public Health seek agreement from the Home Affairs and European Affairs Cabinet Committees and Ministers in the devolved countries to a change in policy to comply with the Commission’s
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request. In recognising the progress that the UK had made in advance of a formal reply to the Commission’s letter, the FSA and Foreign and Commonwealth Office were successful in securing Commission agreement to a small delay in the introduction of the moratorium in the UK as set out below. The UK Moratorium 42. On 4 April the FSA announced the moratorium would come into effect in two stages: — Stage 1, relating to DSM produced from ruminant bones, which commenced at 00:01hrs on Saturday 28 April 2012. — Stage 2, relating to DSM produced from poultry or pork bones, which commences at 00:01hrs on Saturday 26 May 2012. 43. The FSA published guidance on the moratorium relating to DSM produced from ruminant bones on 27 April and is developing guidance on the moratorium on DSM produced from non-ruminant bones. 44. At the date of this memorandum, the FSA is awaiting a response to a letter sent to the Commission on 1 May seeking a further delay to the start of Stage 2 of the moratorium, and is actively seeking to arrange a meeting between the FSA Chief Executive and the Commission’s Director-General for Health and Consumers, Paola Testori Coggi. Discussion in the Standing Committee on the Food Chain and Animal Health 45. After issuing its letter to the UK, the Commission cancelled the meeting of the food hygiene working group scheduled for 12 April and escalated discussions on its draft MSM guidance from working group to a meeting of SCOFCAH on 18 April. At this meeting, the UK and several other Member States expressed similar, strong concerns about the Commission’s interpretation of the law set out in the draft guidance. 46. The Commission acknowledged the differences in interpretation between Member States and decided to halt discussions on the guidance in order to consult the European Food Safety Authority (EFSA), seeking risk assessment and elaboration of robust scientific methods for differentiating MSM obtained using high and low pressure processes. Whilst this represented a degree of progress, with emphasis being placed once more on the protection of public health and a risk-based scientific approach, it is likely that EFSA will need a period of at least 6 months to carry out its work. 47. The Commission indicated that in the meantime it would write to Member States’ Chief Veterinary Officers (CVO) to clarify its position and ensure that the FVO audit missions on MSM that take place in the remainder of 2012 continue to clarify any misinterpretations identified to ensure a harmonised approach across the EU. The Commission’s letter to CVOs was issued on 24 April. Impact of Moratorium on UK Industry and Consumers 48. Impacts from the moratorium will be felt by both UK industry and consumers. Estimates from UK industry suggest that the value of ruminant and non-ruminant DSM produced in the UK before the moratorium began was approximately £40 million per annum. The FSA is currently gathering specific information from industry, but based on current information supplied by industry the FSA estimates a total cost to UK industry of approximately £70 million per annum, equivalent to around £600 million over 10 years at current prices. This impact arises mainly from the higher cost of replacing DSM with alternative meat cuts. 49. The sections below outline firstly the impacts arising from the moratorium on DSM production from ruminant bone and secondly the impacts which are predicted to arise from the moratorium requiring nonruminant DSM to be produced and labelled as MSM from 26 May. Impacts from Moratorium on Ruminant DSM 50. The moratorium on production of DSM from ruminant bone will result in both transitional and lasting impacts. One-off cost will be incurred for the disposal of raw unused DSM as an animal by-product. Although this cost may be offset to some extent by payment received for disposal under Category 3 for pet food, UK Industry estimates suggest a total one-off cost to industry of up to £2.5 million. We are also aware that one company has so far been forced to make 40 workers redundant. 51. The lasting impact will be the loss of edible meat from the food supply chain. This will need to be replaced by more expensive alternative cuts, which will push up demand and price for these cuts and be more costly for processors and consumers. In addition, the product that was previously able to enter the food chain will require disposal as animal by-product, giving rise to concerns over sustainability and waste. Impacts from Moratorium on Non-Ruminant DSM 52. Impacts will arise in the key areas described below. Impacts are both transitional and lasting, and are exacerbated both by the short timescale for implementation and because large retailers are not inclined to sell products containing MSM. One large poultry processor estimates an overall cost of £15–£20 million to adjust to the change, plus the potential for lasting damage to prices.
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Retailer acceptance of MSM 53. Although non-ruminant DSM may continue to be used as before, EU law does not permit MSM to count towards the meat content declaration on product labelling and requires that products containing MSM must be labelled as such for the final consumer. Industry has told us that for these reasons large retailers are not inclined to sell products containing MSM. The meat processing industry is currently talking to retailers to promote MSM product obtained by low pressure mechanical separation in an attempt to minimise this impact and maintain the availability of reasonably priced products for the consumer. Raw material write-off or reduced value 54. The short timeframe for implementation will lead to the write-off of some raw material that has not yet been incorporated into product. DSM reclassified as MSM will have a reduced value. For example, one pork processing company has estimated that DSM reclassified as MSM will fall in value by 49% (from £1.58 per kg to £0.80 per kg). Such decrease in product value will threaten the viability of this and other businesses. Re-labelling and wastage 55. If retailer acceptance of MSM is achieved, companies will have an extensive job to re-label products. The redesign and production of new labels can take up to four months and therefore cannot be achieved within the current time frame. This could lead to an absence of products and a break in continuity of supply. The short timescale for implementation will also necessitate the disposal of unused stocks of packaging. Larger manufacturers generally hold several months’ worth of packaging in stock. For example, one large company has in the region of three million packs in stock at any one time. The costs to this company from writing off and disposing of remaining stock to the current timescale will be as much as £1million. Product reformulation and re-labelling 56. Where acceptance of MSM in product is not achieved it will be necessary for products currently on the market to be reformulated to remain commercially viable. UK industry estimates suggest a total one-off cost to industry of at least £6 million. In addition, in the UK certain meat products are required to have a minimum meat content. In order to retain the required level of meat content, the DSM previously used will have to be replaced by an alternative source of meat which may be more costly, be of a different consistency and require product reformulation. Product reformulation and associated re-labelling cannot be achieved within the current timeframe, which will also lead to an interruption in the supply of products for consumers. Substitution of DSM with more expensive product, which can count towards meat content, will also impact consumers through increased prices. 57. The potential financial impact of reformulation is significant. For example one of the UK’s leading manufacturers of sausage rolls estimates the cost of replacing the pork DSM currently used in its products with pork shoulder meat or pork trim, in order to maintain the meat content of their product, will be around £500k per year at current prices. In addition, they estimate that the moratorium on use of DSM from pork bones will significantly increase the demand for replacement pork meat leading to major supply issues and adding an extra £300k a year to their raw material costs. In addition, it is estimated that the cost of writing off existing packaging and preparing replacement packaging could amount to around £100k. Implications for intra-community trade 58. The FSA is aware that food manufacturers in the UK currently import large quantities of poultry and pork ingredients that are labelled “desinewed meat” or similar. We have asked industry to provide information about trade in DSM with other Member States and, as an example, one major UK producer of coated DSM chicken products (with 18% of the UK market) buys in 70% (150—180 tonnes per week) of the DSM it uses, from three other Member States. This product is described as 3mm Baader Meat by the producers, not MSM. This company has already started to discuss the implications of the moratorium with its trading partners in other Member States but it is expected that such discussions will be complicated. Minimising Impact on UK Industry FSA Action 59. Officials from the FSA have worked collaboratively with representatives of trade bodies from across the UK food industry and other Government Departments to assess, and minimise, the impact of the moratorium. 60. The information gathered through these discussions highlighted the significance of the short timeframes given by the Commission and suggested that a delay in implementing the moratorium on non-ruminant DSM would provide businesses with the opportunity to diversify and revise their business model to protect their future viability, reduce the risk of staff redundancies and maintain affordability and choice for consumers. Deferral of the implementation of the moratorium would also minimise disruption to intra-community trade. 61. On 24 April FSA officials met with Commission officials in Brussels. The meeting achieved Commission agreement that products produced from DSM from ruminant bones prior to 28 April could be sold through
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rather than be treated and disposed of as animal by-products. It also paved the way for the FSA to make an approach to the Commission to request a delay to the introduction of the moratorium on DSM from nonruminant bones and poultry carcases. The FSA wrote to the Commission on 1 May seeking a delay to the start of this moratorium to 1 January 2013, since a period of adjustment could reduce the transitional impacts on industry and consumers outlined above. A response from the Commission is awaited. 62. The FSA has developed guidance for the industry and enforcement bodies on the implementation of the moratorium on ruminant DSM, which was published on 27 April, and has also developed draft guidance for the moratorium on non-ruminant DSM which will be updated as necessary following further contact with the Commission and discussion with the industry regarding specific technical interpretations. 63. The FSA continues to gather information on industry and consumer impacts, and we have asked industry to assist with the provision of information about the production of DSM in other Member States. A detailed questionnaire has been developed with the industry. This will inform future discussions with the Commission, to help ensure that a consistent approach is taken across all Member States to the interpretation of EU law and to review that interpretation with the Commission to help ensure that EU policy takes account of modern food processing technology and is reflected in EU legislation UK Industry Action 64. The UK industry has also been in separate communication with the Commission, both before and after the FVO Mission and the subsequent announcement of a moratorium. They invited senior Commission officials to visit production sites in the UK and followed this up with several informal discussions. The Commission did not take up this offer. 65. On 23 April a delegation of industry representatives met with senior Commission officials in Brussels to outline the impact of the Commission’s position on food processors and consumers in the UK and more widely across Europe. At that meeting the industry drew attention to the widespread use of the low pressure technique across the EU and provided the Commission with links to internet sites advertising products produced in this way in other Member States which were not identified as MSM. The industry continues to assemble evidence of activity in other Members States and this will be used as appropriate in our ongoing dialogue with the Commission to ensure that there is a level playing field across Europe.
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Annex A



CHRONOLOGY Date



Event



July 2000



European Commission publishes package of five measures to update and consolidate 17 European Food Hygiene Directives. Discussions in Working Group begin. UK negotiating position on MSM communicated to the Danish Presidency EU Food Hygiene Regulations published. Consultation exercise launched. EU Food Hygiene Regulations become applicable in Member States. Food Hygiene (England) Regulations 2005 (implementing EU Food Hygiene Regulations) come into force, revoking previous national Food Hygiene Regulations. Food Hygiene (England) Regulations 2006 (replacing 2005 Regulations and implementing EU Food Hygiene Regulations) come into force. Non-Statutory Practice Guidance published alongside Statutory Food Law Code of Practice. Believed to be first time policy on DSM communicated. Beef Bones Regulations 1997 (National Regulations Prohibiting use of Beef Bones in Food Manufacture) revoked—from this point beef bones could be used as or in food (other than MSM). FSA responds to a Commission Questionnaire issued earlier in 2008 providing information on use and production method of MSM. Desinewed Meat Information Note sent to enforcers. Commission Communication to the European Parliament and Council on the future necessity and use of mechanically separated meat in the European Union, including the information policy towards consumers published. Parliamentary Scrutiny: Questions received from Parliamentary Scrutiny Committees on Commission Communication. BMPA writes to European Commission explaining DSM production process in UK, including reference to the production of DSM from ruminant bone, and inviting Commission to visit production sites in UK Discussion at Agency’s Current and Future Meat Controls stakeholder group in February. Subsequent visit by Which? to DSM processing plant. Which? also ran consumer focus groups on the topic and the findings were shared with CFMC in June. Which? raises no consumer concerns about the process but suggests labelling changes to improve consumer information. Discussions begin in Food Hygiene Working Group on proposals for amendments to EU Hygiene Regulations, including possible amendments to definitions including that of MSM. No reference made in Working Group meetings by any parties about use of ruminant bones in DSM production. UK line remained that definition should allow for production of DSM where process does not change muscle fibre of meat. Parliamentary Scrutiny: Documents clear scrutiny in House of Commons and House of Lords. FSA responds to Commission Information Gathering Exercise for an EU Impact Assessment on proposals for amendments to EU Hygiene Regulations, issued in Summer 2011, setting out UK interpretation of MSM/DSM supporting clarification of MSM definition in guidance rather than via legislative amendment. BMPA briefing paper included in response. Discussions begin in Food Hygiene Working Group on draft Commission Guidance to clarify MSM definition. FVO Audit Mission to UK. Letter from European Commission requiring within five days the cessation of use of ruminant bones in DSM production, and DSM produced from non-ruminant bones to be treated and labelled as MSM. FSA Chief Executive and Director of Food Safety meet senior Commission officials to discuss Commission requirements. Clear that Commission would apply safeguard measures with greater implications for UK meat industry should UK fail to meet Commission requirements. Discussions to agree UK Government response. European Affairs Committee/Home Affairs Committee write-round. Discussions between FSA/FCO and Commission secure Commission agreement to deferred implementation dates for moratorium to end April for DSM from ruminant bones and end May for DSM from non-ruminant bones.
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Date



Event



4 April 2012



UK Government agreement secured to implementing Commission requirements. FSA Chief Executive announces moratorium. Response sent to Commission by UKRep. Public Health Minister writes to HoC and HoL European Scrutiny Committee Chairs. FSA Chief Executive writes to MPs with food businesses in their constituencies most likely to be significantly affected by the moratorium. EU SCOFCAH meeting: Commission suspends discussions on MSM guidance and indicates that it will be asking EFSA to look at the food safety aspects of MSM. HoC European Scrutiny Committee considers Public Health Minister’s letter of 4 April and raises a number of questions for a Ministerial response. UK industry representatives meet with Commission officials in Brussels. FSA and UKRep officials meet with Commission officials in Brussels. FSA officials provided an update on the UK position and asked for further time to achieve full compliance on non-ruminant DSM. Commission officials confirmed they would be open to receive a letter from the UK on this and also clarified a number of points raised by the FSA. Public Health Minister writes to Chair of HoC European Scrutiny Committee, copied to Chair of equivalent HoL Committee, responding to questions the Committee had raised at their meeting on 18 April. HoC European Scrutiny Committee considers Public Health Minister’s letter of 25 April. FSA re-sends information on Leatherhead research to Commission. Guidance on ruminant DSM moratorium published on FSA website. FSA sends letter attaching guidance to industry contacts. FSA sends letter attaching guidance to Enforcement Authorities. Ruminant DSM moratorium commences at 00:01. Letter sent from FSA to Commission requesting an extension to the time by which full compliance must be achieved on non-ruminant DSM and summarising the points clarified by the Commission at the meeting on 24 April.



18 April 2012 18 April 2012 23 April 2012 24 April 2012



25 April 2012 25 April 2012 26 April 2012 27 April 2012 28 April 2012 1 May 2012



May 2012



Supplementary written evidence submitted by The Food Standards Agency Introduction 1. The Environment, Food and Rural Affairs Committee asked the Food Standards Agency (FSA) to see: — Correspondence between the FSA and the devolved administrations (see Q39 and Q87 of the transcript). — Correspondence between the Commission and the FSA since the visits in March 2012 (see Q67–68). Correspondence between the FSA and the Devolved Administrations 2. The FSA has kept Ministers, including those in the devolved administrations, informed of the UK’s position on Desinewed meat via regular submissions. Formal correspondence to Devolved Ministers explaining and seeking agreement to the proposed moratorium was sent from the FSA via the Parliamentary Under Secretary of State for Public Health. 3. The FSA also met with colleagues in the Republic of Ireland on 3 May and DSM was discussed. Correspondence between the Commission and the FSA since the Visits in March 2012 4. We have taken this request to refer to exchanges between the Commission and the FSA, rather than communication between the Commission and UK Government. The letter of 28 March from the Commission and the UK Government’s response to that letter were received and sent by FCO/UKREP and have not be included. 5. Direct correspondence between the FSA and the Commission has in the main be via meetings and telephone calls. These are summarised in the original memorandum sent to the committee on 9 May, please see paragraphs 39, 45 and 61. 6. Paragraph 61 of the memorandum refers to a letter sent by the FSA to the Commission on 1 May. A copy of that letter is attached, with commercially sensitive information removed to allow for publication. The FSA is awaiting a response to this letter.
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Annex A Letter sent to Koen Van Dyck, Head of Section TSE, European Commission, by Liz Redmond Veterinary Director Food Safety Group, Food Standards Agency Thank you for meeting with Colin Clifford, Mark Ball and me on 24 April to discuss the issues around desinewed meat (DSM) and mechanically separated meat (MSM). I am writing to update you on our implementation of the moratorium on ruminant DSM and to ask you to consider a delay to the implementation date for the moratorium on non-ruminant DSM. I also append a summary of the key issues on which you kindly provided clarification when we met. Moratorium on DSM Production from Ruminant Bones I can confirm that the UK moratorium on desinewed meat (DSM) produced from ruminant bone came into effect on Saturday 28 April. The four establishments that were engaged in such production are being visited by the Food Standards Agency (FSA) this week to ensure compliance. The approvals of these establishments have been revised to exclude DSM production from ruminant bones. In addition, FSA and Local Authority food law enforcers are working to ensure that unused DSM from ruminant bone in storage is disposed of in accordance with animal by-products legislation. Moratorium on DSM from Non-Ruminant Bones First I would like to confirm that the programme of inspection visits to establishments to address noncompliance issues raised by the FVO, as mentioned in the letter of 4 April from the Deputy UK Permanent Representative, Andy Lebrecht, were completed by 13 April. As we discussed when we met, we have been working with UK industry towards implementation of a moratorium on non-ruminant DSM by 26 May. In doing so it has become apparent that there are significant issues that will arise from this short timescale for implementation. In response to my concern that it might take up to 12 months for the market to adapt without significant impact, you helpfully agreed to consider a written request from the UK to delay the implementation of the moratorium in order to mitigate transitional impacts on industry and consumers. I have set out below why the UK considers a delay in implementing the moratorium would be appropriate, particularly as this is not a food safety issue. Identifying product to be regarded as MSM The UK industry carries out a wide range of processes to remove meat from bone, some of which are mechanical separation and others deboning. It is essential, due to the impact on industry and consumers, that meat resulting from a deboning process can continue to be labelled for final consumers as meat and that product is only classified as MSM where this is appropriate. The FSA is working with industry to ensure that the correct product classification is followed in all circumstances. It is likely to be necessary for us to undertake a technical assessment of processes and product on the ground on a case-by-case basis and it will not therefore be possible to complete this work and produce guidance for industry and enforcement authorities by the end of May. Retailer acceptance of MSM As you are aware, EU law does not permit MSM to count towards the meat content declaration on product labelling and requires that products containing MSM must be labelled as such for the final consumer. Industry has told us that for these reasons, large retailers will not sell products containing MSM. [ ] However, a significant information campaign will be required to increase acceptance of this product, increase the use of low pressure MSM and the availability of reasonably priced products for the consumer. This will take some months to develop. Re-labelling and wastage If acceptance of MSM is achieved, companies will have an extensive job to re-label products. The redesign and production of new labels can take up to four months and therefore cannot be achieved within the current time frame. This could lead to an absence of products and a break in continuity of supply. The short timescale for implementation would also necessitate the disposal of unused stocks of packaging. We understand that larger manufacturers generally hold several months’ worth of packaging in stock. For example, we are aware of one large company which has in the region of three million packs in stock at any one time and that the costs to this company that would arise from writing off remaining stock and its disposal to the current timescale would be as much as €[ ]. Product reformulation and re-labelling Where acceptance of MSM in product is not achieved it will be necessary for products currently on the market to be reformulated to remain commercially viable. In addition in the UK certain meat products are
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required to have a minimum meat content. In order to retain the required level of meat content, the DSM previously used will have to be replaced by an alternative source of meat which may be more costly, be of a different consistency and require product reformulation. Product reformulation and associated re-labelling could not be achieved within the current timeframe. This would also lead to an interruption in the supply of products for consumers. Reformulation involves trial work, sensory checks, durability and storage testing, assessments of nutritional content and development of cooking instructions, and is a process that can take three months or longer when including the associated redesign and production of new labels for reformulated product. Substitution of DSM with more expensive product, which can count towards meat content, will also impact consumers through increased prices. You will appreciate that the potential financial impact of reformulation is significant. For example one [ ] manufacturer [ ] estimates the cost of replacing the pork DSM currently used in its products with pork shoulder meat or pork trim, in order to maintain the meat content of their product, will be around €[ ] per year at current prices. In addition they estimate that the moratorium on use of DSM from pork bones will significantly increase the demand for replacement pork meat leading to major supply issues and adding an extra €[ ] a year to their raw material costs. In addition, it is estimated that the cost of writing off existing packaging and preparing replacement packaging could amount to around €[ ]. Raw material write-off or reduced value The short timeframe for implementation would further lead to the write-off of some raw material that has not yet been incorporated into product. DSM reclassified as MSM will have a reduced value. For example, one pork processing company has estimated that DSM reclassified as MSM will fall in value by 49% (from €[ ] per kg to €[ ] per kg). Such decrease in product value will threaten the viability of this and other businesses. A delay in implementing the moratorium would provide such businesses with the opportunity to diversify and revise their business model to protect their future viability and reduce the risk of staff redundancies. Implications for intra-community trade We are aware that food manufacturers in the UK currently import large quantities of poultry and pork ingredients that are labelled “desinewed meat” or similar. As an example, one [ ] UK producer of [ ] DSM chicken products (with [ ] % of the UK market) buys in 70% [ ]—[ ] tonnes per week) of the DSM it uses, from [ , ] and [ ]. This product is described as 3mm Baader Meat by the producers, not MSM. This company has already started to discuss the implications of the moratorium with its trading partners in other Member States. These discussions will be complicated and a delay to the implementation of the moratorium will be essential if there is to be minimal disruption to intra-community trade and a positive outcome from these discussions for all concerned. Conclusion It is clear that the moratorium for non-ruminant product, implemented to the current timescale, would result in significant impact on industry and consumers that could be mitigated by an extended period for adjustment. I would therefore like to ask you to consider a delay to the start of the moratorium until 1 January 2013. This would allow, with no compromise to public health, time for discussions to take place with retailers and consumers to promote product produced at low pressure, for stocks of packaging to be used up, and for products to be reformulated and/or relabelled without interrupting the supply chain. It would also enable the UK to deliver full compliance, whilst minimising the impact on industry and consumers. I would be grateful if you could treat this letter as a formal request for a delay to the date by which full compliance must be achieved. Given the current timescale for implementation, I would also be very grateful if you could reply to this request by 9 May. Finally, whilst we accept the need to align with the Commission’s interpretation of current EU law, we do still believe that DSM is a different product to MSM and that EU policy and legislation should be reviewed to ensure that developments in food processing technology are reflected. Annex KEY ISSUES CLARIFIED AT THE MEETING BETWEEN FSA, UK PERMANENT REPRESENTATION AND EUROPEAN COMMISSION OFFICIALS (BRUSSELS, 24 APRIL 2012) 1. Fresh versus cooked meat—[ ] meat on bones that has been pre-cooked does not fall within the scope of the MSM definition and clarified that the definition applies only to the separation of raw, uncooked meat from bones. 2. MSM versus mechanical deboning—[ ] MSM is the mechanical recovery of residual meat left on bones after manual or mechanical deboning has taken place. In the specific case of wishbone meat, where a substantial amount of meat, rather than residual meat, is removed from bone, [ ] confirmed that this would be considered to be deboning and not MSM production.
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3. Ruminant DSM Moratorium—[ ] from 28 April raw ruminant DSM in storage must not be used, may no longer be incorporated into product and must be disposed of in accordance with animal byproducts legislation. However, product containing ruminant DSM already in the pipeline should be allowed to go through if, at that date, it can be considered a meat preparation or meat product. [ ] confirmed that there should be no recall or destruction of intermediate product, product for commercial use (which would include dried meat powders) or product ready for the final consumer including that at retail level. 4. Non-ruminant DSM—[ ] open to receipt of a letter from the UK requesting a delay to implementation of the requirements in respect of poultry and pork DSM, to allow a longer adjustment period. May 2012



Further supplementary written evidence submitted by The Food Standards Agency What would happen if DSM from ruminants or mislabelled DSM from non ruminants was picked up at our ports? Would we have powers to reject it? Under European single market rules, products from other Member States are treated differently from imports from outside the EU at Border Inspection Posts. The latter are routinely held while checks for compliance are carried out, while the former are not since to do so would be an unlawful impediment to the free movement of goods within the EU. However, that does not mean that products from the EU cannot be detained on or after arrival in the UK if there are reasonable grounds to suspect that they do not comply with food safety requirements. For example, if a consignment of imported DSM/Baader meat/MSM, suspected of having been produced by the removal of residual meat from ruminant bones by mechanical means is received by a food business operator (FBO) in the UK it may be detained by the relevant enforcement authority as it may be in breach of the Community TSE Regulation (EC) No 999/2001. In the case of “mislabelled non ruminant DSM” arriving in the UK after production elsewhere in the EU, under the Commission’s interpretation of the definition of MSM all products obtained by the removal of residual meat from bones by mechanical means, however described, should be regarded as MSM and treated as such. The guidance on the moratorium on disinewed meat issued by the Food Standards Agency on 26 April and 23 May advised FBOs importing products identified as DSM/Baarder or 3mm meat from other Member States or Third Countries to take any necessary steps to satisfy themselves that the product is not MSM. It should be noted that DSM can still be produced from de-boned muscle meat. In addition to responding to this specific question, I thought it might be helpful to clarify a couple of points that perhaps have not been emphasised sufficiently in the evidence given to the Committee: —



The Commission has not “banned” DSM. The issue is about a difference of interpretation of the definition of MSM contained in EU Hygiene Regulations. The UK believes DSM produced from residual meat removed from bones by mechanical means falls outside the definition of MSM. The Commission takes the opposing view and believes that DSM produced in this way is MSM. Therefore, under the Commission’s interpretation of DSM it can still be produced from non ruminant bones but it must be categorised and labelled as MSM. However, DSM production from ruminant bones must cease because once the product is re-classified as MSM its production is prohibited under the European TSE Regulations. Production of DSM from deboned muscle meat (ie not residual meat) can still continue and be categorised as DSM.



—



The Commission has not imposed a “unilateral” measure on the UK. The Commission’s view is that the UK was out of compliance with the rest of the EU, so it has not imposed a “unilateral ban” on the UK but rather required the UK to fall into line with the Commission’s interpretation on MSM and therefore to come into compliance with what the Commission believe other Member States are already doing. The Commission expects all Member States to be complying in the same way. If any other Member State is found to be interpreting the MSM definition in the same way as, the Commission’s view, the UK was doing, the Commission would expect that Member State also to come into compliance in the same way. The Commission has written to all Member States to reinforce this message. Annex A Letter dated 28 March 2012 sent by European Commission to UK Government



Subject: Food and Veterinary Office Audit in order to evaluate the official controls systems in place governing the production and placing on the market of mechanically separated meat (FVO mission DG (SANCO)/ 2012–6432 to the UK from 6 March 2012 to 14 March 2012).
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DG Health and Consumers inspection service (the Food and Veterinary Office, FVO) has recently conducted an audit to the UK (from 6 March 2012 to 14 March 2012) in order to evaluate the control system in place to ensure compliance with EU rules governing the production and placing on the market of mechanically separated meat (MSM). The UK authorities will soon receive the draft report of that audit in which they will be asked to describe all actions taken to address the deficiencies identified therein. However, the findings and the preliminary assessment of the audit indicate a number of serious failures with regard to the interpretation and implementation of the abovementioned rules by the UK authorities, which result in a violation of EU health requirements as laid down in Regulation (EC) No 853/2004 on hygiene rules for food of animal origin and in Regulation (EC) No 999/2001 on rules for the prevention, control and eradication of certain transmissible spongiform encephalopathies, and poses a risk for public health in the UK and in other Member States. Thus, the purpose of this letter is to express my serious concerns in relation to the following shortcomings: 1. of special concern is the fact that ruminants’ bones (including vertebral column) are used to produce the above products, in violation of the provisions of Article 9 of Regulation (EC) No 999/2001; 2. the production and placing on the market of a product category (“desinewed” meat) that the UK authorities erroneously consider not to fall under the definition of mechanically separated meat (MSM) as referred to in Regulation (EC) No 853/2004. The FSA UK guidance paper on this subject indicates that “desinewed” meat would rather qualify as “meat preparation” as the muscle fibre structure is not modified by the mechanical separation process but the audit team found consistent evidence that this product always shows modification of this structure; 3. as a consequence of the incorrect qualification of desinewed meat as meat preparation, establishments manufacturing such product are not approved as MSM establishments and the product itself is not placed on the market under the denomination of MSM (instead, several names are used, including some which could misleadingly suggest that the product is minced meat: degristled pork, ground pork 3mm, minced lamb, viande d’agneau hachee, etc); and 4. further concerns relate to the consequences of the incorrect denomination/categorisation of the product in question as EU requirements concerning shelf life, storage conditions and conditions of use of MSM are not complied with. Such consequences, and the risk associated to them, might also have repercussions outside the UK, as UK producers source raw material from, and dispatch their final products to a number of other Member States and third countries. As my colleagues indicated to UK officials during the abovementioned audit, the interpretation given by the UK authorities to the provisions applicable to MSM is not correct. Such interpretation and the manufacturing practices which are based on it, have potentially very serious adverse consequences for public health and must be discontinued as a matter of urgency. In view of the above, I would like you to request the UK competent authorities to take immediate action to address the issues above and in particular to ensure that: — the use of ruminants’ bones for the production of MSM is immediately discontinued in all establishments engaged in such production, as well as the incorporation of such MSM in meat preparations, meat products and minced meat; and — the commodity currently denominated “desinewed meat” is correctly identified in accordance with the definition of mechanically separated meat provided in Regulation (EC) No 853/2004. I would be grateful if you could provide me, within five working days of receipt of this letter, with a description of the action taken and/or to be taken to rectify the situation. I trust that you appreciate the seriousness of the matter and thus the need for a swift reaction from the UK authorities. Nevertheless, I am obliged to inform you that failure to provide satisfactory reassurances within the set deadline might lead us to propose that safeguard measures to prohibit the placing on the market of relevant products (MSM, meat preparations, meat products and minced meat) from the UK be adopted. I thank you in advance for your cooperation in this important matter. Annex B Letter dated 24 May 2012 sent by European Commission to Food Standards Agency Subject: UK Compliance with EU requirements on Mechanically Separated Meat (MSM). Thank you for your letter of 1 May 2012 on the enforcement of EU requirements on mechanically separated meat (MSM). I am pleased to note that the UK now complies with the longstanding EU requirements regarding the ban of the use of ruminant bones to produce MSM. Insofar as the implementation of labelling requirements regarding MSM is concerned, I take note of the difficulties the UK foresees in achieving these before 26 May 2012. Although I can understand the practical implications of these difficulties, I would like to bring to your attention that these result from the incorrect
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implementation of EU legislation by the UK authorities and industry. Anticipated difficulties with compliance cannot be used as a reason by a Member State to fail to enforce existing legislation. The Commission has no information from other Member States in respect of non compliance with EU rules on MSM production and labelling by other Member States. Were this the case, I can assure you that the Commission’s reaction would be the same as in the present case. Given this, I would strongly advise the UK to take all necessary measures to comply with the labelling requirements on MSM within the shortest possible time. In addition, I would like to stress once again that the production of MSM derived from non-ruminant bones is not banned within the European Union but when used, it should be properly labelled. Annex C PROVISION OF INFORMATION IN ACCORDANCE WITH ARTICLE 9(2) OF REGULATION (EC) No. 999/2001. Further to the Food Standards Agency’s letter of 17 March 2008 to Thomas Golden and his e-mail response of 22 May, I am writing to provide some information in accordance with the above article of Regulation (EC) 999/2001, on the production of mechanically separated meat (MSM) in the UK. As you know, Article 9(2) requires Member States to submit a report to the Commission on the use and the production method of MSM within their territory including whether the Member State intends to continue with the production of MSM. The Food Standards Agency has seven plants on our records producing MSM from poultry, lagomorphs or domestic ungulates (pork skeleton bones). Production of MSM from ruminants is prohibited in the UK in accordance with the legislation. The machines used in MSM production by the UK industry are: (i) Townsend—MPD 60; (ii) Poss; Lima and Beehive; and (iii) MC (squared) which is described as an old French machine. As we understand, most of the seven companies producing MSM in the UK have been doing so for some time and intend to continue production. We understand that the Townsend machine based on a hydraulic piston operate at between 200 bar and 220 bar. All the other machines are based on an auger where it is not possible to measure final pressures accurately. The UK does not collect data on MSM production, the figures being provided have been made by enquiries to the main producers. As I understand, the production of MSM can be variable depending on the market supply of the raw material—chicken carcases after removal of portions. Following our enquiries, we estimate the current annual production of chicken MSM in the UK to be around 50,000 tonnes per year. Around 10,000 tonnes is being used in the UK and the rest is exported—mainly to Russia but some to other Member States and some African countries. I understand that only one company produce MSM from domestic ungulates (pork skeleton bones). The total economic value of MSM production in the UK is around £25 million. I hope this information is sufficient enough to comply with the above regulatory requirement. Annex D ELEMENTS TO BE INCLUDED IN THE MEMBER STATES’ REPORTS 1. Name of Member State: United Kingdom 2. Production methods of MSM in your Member State (include limits of pressure used) (i) high pressure: The machines used in MSM production by the UK industry are: — Townsend—MPD 60, hydraulic piston machine operates at around 200 bar to 220 bar. — Poss; Lima, Beehive; and — MC (squared) which is described as an old French machine. These are auger based machine where it is not possible to measure pressures accurately (ii) low pressure: Not known 3. Parameters used for distinguishing the two types of MSM. Bone cake examination, calcium content and bone fragment content. 4. Species from which MSM is produced: a) poultry (specify broilers, geese, other), b) porcine, c) other (specify)
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Mainly chicken but some turkey, only one company uses domestic ungulates (pork skeleton bones). 5. Quantities produced of: (i) high pressure MSM: 50,000 Tonnes per annum (ii) low pressure MSM: None 6. Uses made of: (i) high pressure MSM: Meat Products especially finely comminuted sausages (iii) low pressure MSM: Not applicable 7. Economic value of MSM production: (i) high pressure around £25 million per year (ii) low pressure 8. Does the Member State intend to continue with the production of: (i) high pressure MSM? As we understand, most of the seven companies producing MSM in the UK have been doing so for some time and intend to continue production especially when market prices are increasing. (ii) low pressure MSM? Not applicable July 2012



Written evidence submitted by Anne Milton MP, Parliamentary Under Secretary of State for Public Health Thank you for your letter of 16 May with specific questions about this issue on which the Food Standards Agency (FSA) has led for Government. I am grateful for help and advice from the FSA in preparing this response. Firstly you asked for an assurance that I would work with colleagues across Government to defend the interests of British producers affected by the moratorium. The FSA’s main objective, and my own as the Minister accountable to Parliament for the FSA, is the protection of public health. The FSA is required by statute to “protect the public health from risks which arise in connection with the consumption of food … and otherwise to protect the interests of consumers in relation of food”. It is not the role of the FSA to act as a defender of food businesses, though action will be taken to ensure collaboration across Government when this does not conflict with the primary public health objective. As an example of this cross Government cooperation the FSA and the Foreign and Commonwealth Office (FCO) have played the lead role on behalf of the UK Government in explaining to the Commission the full impact of the requirement that desinewed meat (DSM) can no longer be produced from ruminant bones and that DSM made from poultry or pork bones should be labelled as mechanically separated meat (MSM). This successful negotiation has resulted in the Commission’s agreement to a staged introduction of the moratorium in the UK rather than insisting on their original requirement for immediate change. Secondly, you have asked me to raise the DSM issue at the Council of the European Union. Since the Commission notified the UK of its position, we have worked to try and minimise the impact on the UK meat industry, particularly with regard to the practicalities of ongoing production and the wider reputation of the industry. With regard to whether this issue has been raised at the Council of the European Union, after considering advice from officials, including the FCO, it was decided that the government should instead pursue the issue of the moratorium with the Commission on a bilateral basis at senior levels. It is considered that a public discussion in Council on the interpretation of an EU Regulation was unlikely to further the UK case and could jeopardise other ongoing discussions with the Commission on issues of great importance to the UK. It is doubtful that, on this issue, we would have received public support from other Member States and there was a risk that the Commission could respond with further, stronger action or make negative statements about UK products and practices which would significantly damage the whole market. Finally you asked if the Government is considering legal action against the Commission with an indication of the factors that will be taken into account in determining whether legal action should be taken. The option of challenging, in the European Court, the Commission’s action was considered at the outset on receipt of the Commission’s letter of 28 March. Relevant factors included the strength of the respective UK and Commission
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interpretations of the EU legislation, the prospect of the European Court achieving any outcome of benefit to consumers and the UK industry and the potential damage to those interests from the protracted uncertainty and speculation whilst any proceedings were pursued. A court challenge would not have removed the possibility of immediate safeguard measures, with their concomitant effect on the whole UK industry, being taken against the UK. It was decided in the circumstances that a challenge at that time would not serve a useful purpose. However, the relevant factors are continuing to be reviewed in light of the ongoing discussions with the Commission and assessment of the impact of their action on the UK. I also attach as an annex to this letter some additional related background information that I hope the Select Committee will find useful. I look forward to meeting the Committee on 20 June. Annex A RELATIONSHIP BETWEEN THE DEPARTMENT OF HEALTH AND THE FOOD STANDARDS AGENCY (FSA) Background to the Establishment of the FSA 1. The FSA was established as an independent non-Ministerial Government Department in 2000 through the Food Standards Act 1999. The Agency was established against a background of a number of high profile food related illnesses, including the identification in 1995 of an association between a transmissible spongiform encephalopathy (TSE) in cattle (BSE) with a new human prion disease (variant Creutzfeldt-Jakob disease (vCJD)). Remit and Strategy of the FSA 2. The main objective of the FSA as established by the Food Standards Act 1999 is to “protect the public health from risks which arise in connection with the consumption of food … and otherwise to protect the interests of consumers in relation of food”. 3. The FSA does not have a role in the promotion or support of food businesses. Defra is responsible within government for supporting and developing British farming, and encouraging sustainable food production. Defra’s priority areas of work include: “Improving the productivity and competitiveness of food and farming businesses, with better environmental performance”. 4. The FSA is responsible for food safety and food hygiene across the UK, in order to protect the public’s health and consumer interests in relation to food. The FSA provides advice and information to the public and Government on food safety from farm to fork, and protects consumers through effective food enforcement and monitoring. 5. The FSA has produced a Strategy to 2015 that sets out its aims and desired outcomes. The six outcomes the FSA aims to deliver through its work to 2015 are: — foods produced or sold in the UK are safe to eat; — imported food is safe to eat; — food producers and caterers give priority to consumer interests in relation to food; — consumers have the information and understanding they need to make informed choices about where and what they eat; — regulation is effective, risk-based and proportionate, is clear about the responsibilities of food business operators, and protects consumers and their interests from fraud and other risks; and — enforcement is effective, consistent, risk-based and proportionate and is focused on improving public health. 6. The FSA’s remit is UK-wide (except for nutrition policy—see below) and the FSA is accountable to the devolved administrations through their respective health ministers. Transfer of nutrition policy 7. The responsibility for nutrition policy, including nutrition labelling, passed from the FSA to the Department of Health in England on 20 July 2011, and to the Assembly Government in Wales on 1 October 2010. This enables public health improvement functions through improved dietary health to be fully incorporated within the proposed new public health framework. However, the FSA is still responsible for nutrition policy in Northern Ireland and Scotland, so close working is needed to minimise the potential for policy divergence. Relationship between the FSA and DH 8. The FSA is an independent non-Ministerial government department. It works at arms length from Government and is accountable to Parliament through the Secretary of State for Health. He has delegated his
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power for day to day matters to PS(PH). The FSA has its own governance arrangements and the Department of Health does not therefore have any clear governance role other than through its role in appointments to the FSA’s governing Board (see below). PS(PH) does not make decisions on FSA policy. 9. The FSA informs PS(PH) of its policy decisions through submissions and regular meetings. These include meetings between PS(PH) and the Chair of the FSA, Lord Rooker, and bilateral meetings between the Chief Executive of the FSA, Tim Smith, and the Department’s Director General—Public Health, Dr Felicity Harvey. As with any other Whitehall Departments, there is liaison between officials in both departments on areas of shared concern, though Department of Health officials have no role in routinely advising PS(PH) on the FSA’s business or policy. Appointments 10. The Board of the FSA comprises a Chair, Deputy Chair and eight to twelve ordinary members. The Chair and Deputy Chair are appointed by the Secretary of State for Health, the National Assembly for Wales, the Scottish Ministers and the Department of Health and Social Services for Northern Ireland (“the appropriate authorities”) acting jointly. Of the remaining members, one is appointed by the Welsh Health Minister, one by the Northern Ireland Health Minister, two by the Scottish Health Minister and the remainder by the Secretary of State for Health. Appointments are made following consultation between the other appropriate authorities. 11. The FSA Board delegates day to day management to officials through its Chief Executive. The first appointment of the Chief Executive was made by the appropriate authorities acting jointly: subsequent appointments are made by the FSA itself, subject to the approval of each of the appropriate authorities. 12. The appropriate authorities acting jointly have the power to remove Board members in specified circumstances, eg bankruptcy, unfitness for duty. Serious failure directions 13. In the event that there is a serious failure by the FSA, the appropriate authorities have the power to issue serious failure directions to it, following consultation with each other and with the FSA. The purpose of such directions would be to remedy the failure. 14. A separate power allows the Secretary of State to issue directions to the FSA in order to implement EU obligations or any international agreement to which the UK is a party. The other appropriate authorities may do the same, where they are responsible for implementation within their areas. Scientific and Technical Advice 15. The Department of Health and the FSA liaise and cooperate on the running of advisory committees in which both have an interest, to ensure access to the best available scientific advice on subjects within their remit. 16. Independent expert scientific advice on transmissible spongiform encephalopathies (TSEs) is provided to Government by the Advisory Committee on Dangerous Pathogens (ACDP). ACDP’s TSE Risk Assessment Sub-Group was asked, on 25 May 2012, to give their views on the risks to UK consumers from their consumption of products manufactured from DSM produced from ruminant bones. The ACDP Sub-Group concluded that: — the TSE risk from DSM, as produced in the UK from 2006 until April 2012, is likely to have been similar to that which would have been presented by MSM produced from ruminant bone had such MSM production been allowed. The risk is low and similar to the risk from the raw material used in the process; — any potential TSE risk would come from the material going into the product, rather than the DSM production process itself adding risk. It is thus important to know that the bones used in the production process are safe and that specified risk material (SRM) is excluded, and this applied to both DSM and MSM production; — the assurance of inspection, SRM controls and quality control processes was important; and — the historical TSE risk from DSM derived from ruminant bones was small overall and not increased as a result of DSM production from bovine bones after 2008 when the BSE epidemic was in significant decline. Please note that the above is provisional, subject to approval of the minutes of the meeting by the Chair, and should not be discussed more widely until confirmed. HPA and Public Health England 17. With the establishment of Public Health England, the current functions of the Health Protection Agency (HPA) will be integrated into DH. The HPA’s analysis and publication of data related to food borne pathogens, and their monitoring and surveillance functions, are essential to support the FSA’s statutory responsibility for leading health protection activities relating to food safety.
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Concordat 18. Guiding principles to steer effective working relations between the Department of Health and the FSA are set down in a Concordat signed in 2007. The Concordat can be updated as necessary to reflect new responsibilities and ways of working, including with the future Public Health England. Annex B ADVISORY COMMITTEE ON DANGEROUS PATHOGENS TSE RISK ASSESSMENT SUBGROUP The fourth meeting of the ACDP TSE Risk Assessment Subgroup was held on 25 May 2012 in Skipton House, Department of Health, London: Present: Chairman: Members:



Prof George Griffin Prof Jean Manson Prof James Ironside Prof Graham Medley Dr Roland Salmon Dr Simon Mead



Invited experts: Prof Noel Gill HPA Prof Sebastian Brandner Dr David Hilton Dr Marion Simmons Dr Chris Walding Dr Liz Redmond Dr Lewis Grant Observers and Officials: Dr Ailsa Wight DH Dr Maren Daraktchiev Dr Peter Bennett Dr Heather Elliott Dr Irene Hill Dr Katy Sinka Dr Andrew Riley Dr Elizabeth Mitchell Secretariat:



Dr Julia Granerod



Institute of Neurology Derriford Hospital AHVLA FSA FSA FSA



DH DH DH FSA HPA Scottish Government Northern Ireland HPA



Agenda Item 1—Welcome, Introductions and Apologies 1.1 The Chairman welcomed everyone to the fourth meeting of the ACDP TSE Risk Assessment Sub Group (TSE RA SG). Apologies had been received from members Professor Richard Knight and Professor Malcolm Bennett; invited experts Professor Angela Mclean, Professor Azra Ghani, Professor Marc Turner, and Dr Pat Hewitt; and observers Dr Sara Hayes, Welsh Assembly Government, Mrs Julie Hitchcock, Defra, and Mr John Newbold, Health and Safety Executive. Agenda Item 2—Assessment of vCJD Risks Associated with the Consumption of Desinewed Meat 2.1 The Food Standards Agency’s (FSA) interpretation of the term “mechanically separated meat” (MSM) as defined in European food hygiene law (EC 853/2004) excludes a product known in the UK as desinewed meat (DSM). The 2006 Food Hygiene Regulations define MSM as “a product obtained by removing meat from flesh bearing bones, after boning, using mechanical means resulting in the loss or modification of the muscle fibre structure”. The FSA believes that DSM, which is produced under significantly lower pressure than MSM, retains muscle fibre structure and therefore does not fall within the definition of MSM. 2.2 Use of ruminant bone in the production of MSM is prohibited under EU TSE legislation. As the FSA does not consider DSM to be MSM, DSM produced from ruminant bone has been used in food since 2006 when EU wide hygiene regulations came in and included the current definition of MSM. Bovine bones have only been used in DSM production since 2008, when the UK ban on the use of beef bones in manufactured and processed products was lifted. 2.3 Following a Food and Veterinary Organisation (FVO) audit of MSM/DSM production in the UK in March this year, the European Commission (EC) asked the UK to cease production of DSM from ruminant bones, on the grounds that they consider DSM to be MSM which must not be made from ruminant bones under the TSE regulations (EC 999/2001). The CMO sought the TSE RA SG’s view on the TSE risk to
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consumers from consumption of products containing DSM. The SG’s conclusions will be a component of the PS (PH)’s evidence to be presented to the Environment, Food and Rural Affairs Select Committee in June 2012. 2.4 The FSA provided a paper and gave two presentations to the group. These included details on the production method for DSM, and current measures protecting consumers from TSE risk, principally the controls of specified risk material (SRM). In addition, the presentations covered key legislation dates, compliance information, FSA’s view of the TSE risk from DSM, and BSE surveillance data. 2.5 The FSA made clear that it does not consider that consumption of DSM raises any public health concerns because: —



the SRM controls remove almost all BSE infectivity in the unlikely event of a BSE positive entering the food chain, and excludes those bones most likely to present a risk from use in the production of DSM;



—



the prevalence of BSE in the cattle currently entering the food supply is very low; and1



—



the process for producing DSM does not damage bones and release bone marrow into the product.



2.6 A discussion ensued and included the following points:



1



—



Members questioned the relationship between European Union (EU) and UK regulations. They were informed that similar machines and processes are being used in other Member States (MSs); however, the difference lies in how the product is described and whether it is defined as MSM. The FSA reported that there is documentary evidence that appears to show that other MSs produce DSM.



—



Members identified that the presence of bone marrow (BM) and/or dorsal root ganglia (DRG) presented a potential TSE risk. It was clear from the FSA presentation that the bones were broken in the production process and that bovine vertebral column (BVC) was used to produce DSM, although not SRM BVC. A key question was, therefore, how certain can we be that there is no BM or DRG present in DSM.



—



Members agreed that it is likely neural tissue and BM would be present in varying amounts in both DSM and MSM produced from bovines, if MSM production were permitted. Because of this the TSE risk from DSM and from MSM was likely to be similar. FSA pointed out that the quantities of BM present would be significantly less in DSM.



—



Members were informed that the presence of significant quantities of BM would reduce the quality of the product so it was in the producer’s interests to keep this to a minimum. The amount of BM in DSM would be significantly less than that present in MSM where, because of the higher level of pressure used, the bones are smashed. Concern was expressed that the transverse processes of the vertebrae of older cattle were not excluded as SRM and that there was a possibility that DRG might be associated with these bones. This concern was resolved when one member described how bovine DRG are located right inside the body of the vertebrae and are thus difficult to extract and therefore are unlikely to get into any DSM that might be produced from the transverse processes of the vertebrae. Use of whole BVC was only permitted from cattle less than 30 months of age. This is not SRM and is very unlikely to contain infectivity even if DRG are present. The latter conclusion was however based on a study using a small number of animals and so should be interpreted with caution. Members agreed that it is likely DRG and BM are present in varying amounts in DSM. To show that DSM is different from MSM in regard to TSE risks would require proof that DSM does not contain BM, DRG, or nerve roots.



—



Members raised the issue of the importation of ruminant bones for DSM production from countries outside the EU and any risks that would be a consequence of this. Members were informed that the scale of imports is likely to be low, as it is not economical to transport bones containing a small amount of meat across the world, so this issue was not perceived to be a major concern. There might be some movement across the borders of EU MSs; however, the BSE situation in these countries is known and SRM controls apply. In addition, there are requirements set out in EU TSE Regulations that must be met before any products of animal origin can be imported from a country outside the EU into the UK.



—



Members questioned the process control procedures. More specifically, has the machine used to produce DSM been challenged? Are there data about performance? Has the end-product ever been examined for the presence of DRG? Is there regular quality control? Members also questioned the evidence underlying some of the statements laid out in the FSA paper.



The last positive BSE test for an animal entering the food chain was in 2009.
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—



Members questioned the audit and supervision of DSM production and whether there was a meat inspector present at all times during vertebral column removal in cutting plants. FSA reported that audits of all meat inspection activities in FSA supervised plants are carried out regularly. The frequency of the audit is based on risk. For example poorly performing plants received more regular audits. Audit reports are now being published to make the process transparent. FSA agreed with Members that supervision levels at cutting plants were now reduced from the levels at the time of the Spongiform Encephalopathy Advisory Committee consideration of the risks associated with the revocation of the Beef Bones Regulations in 2008, but it remained true that inspectors are present on days when SRM bovine vertebral column is removed. The FSA offered to confirm this for the SG.



—



The key question asked was whether the FSA’s view that DSM is sufficiently different from MSM to not be included within the EC 853/2004 MSM definition is appropriate. Members felt there is a lack of evidence that these products are significantly different in terms of TSE risk. They noted that both these materials would contain BM or DRG and struggled to understand why these products were deemed to be different. Members were not satisfied that there is a lack of neuronal tissue in DSM. However, it was noted that the risk from DSM is orders of magnitude smaller than it would have been if it had been produced during the BSE epidemic, and production only began from bovine bones in 2008 when the BSE epidemic was in significant decline. Also, with the existence of all controls (eg SRM, cattle testing) there was no reason to believe DSM posed a different risk than that which would be posed by MSM if it were permitted, nor would the risk be different from the raw material being used in the process. FSA reiterated that the differences between DSM and MSM centred around whether or not it was considered that DSM retained muscle fibre structure.



2.7 The summary of advice provided by the TSE RA SG was as follows: —



Members felt that the TSE risk from DSM, as produced in the UK from 2006 until April 2012, is likely to have been similar to that which would have been by MSM produced from ruminant bone had such MSM production been allowed. The risk is low from both products and similar to the raw material that is used in the process.



—



The Committee agreed that the majority of the potential TSE risk is from the source material and that the actual process does not increase the risk. It is important to know that what goes into the product is safe, and that SRM is excluded. The same is true for both DSM and MSM.



—



Members agreed that there needs to be protection for the UK in terms of importing higher risk meat/ bones and sought reassurance on this.



—



The Committee sought reassurance on inspection, SRM controls, and quality control procedures.



—



The group agreed there would be a need for further study to measure the levels of neural material and BM present in DSM and MSM derived from ruminant bone, in order to determine whether there was a clear distinction in terms of TSE risk between the two. Members highlighted the need for more data and supporting evidence if this distinction is to be made.



—



Members agreed that the human TSE risk from exposure to BSE post 1996 was small overall: this conclusion remained true notwithstanding DSM production from bovine bones after 2008, by which time the BSE epidemic had greatly declined.



Secretariat June 2012



Further written evidence submitted by Anne Milton MP, Parliamentary Under Secretary of State for Public Health I thought it would be helpful to provide you with an update on developments in relation to the moratorium on desinewed meat (DSM) in advance of my appearance before your Committee on 20 June. I would begin by confirming that the moratorium is now fully in place. The Food Standards Agency (FSA) brought the first stage, concerning the production of DSM from ruminant bones, into effect on 28 April from which point production ceased. The FSA brought the second stage, concerning the production of DSM from non-ruminant bones, into effect on 26 May. The FSA has published guidance on the moratorium for both industry and enforcement bodies, following consultation with these parties. On 24 April, just before the start of the ruminant DSM moratorium, FSA and UK Permanent Representation officials met Commission officials in Brussels. At the meeting, FSA officials clarified a number of technical issues enabling certain non-ruminant DSM products to be excluded from the scope of the moratorium which has helped reduce the impact on industry. They also secured Commission agreement that products produced from ruminant DSM before the ruminant moratorium began could be sold through rather than be treated and disposed of as animal by-products which also reduced the impact on industry. FSA officials also highlighted the significant impact there would still be from implementing the non-ruminant moratorium on 26 May and paved the way for the FSA to approach the Commission requesting a delay to the introduction of this moratorium.
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Accordingly, the FSA wrote to the Commission on 1 May seeking a delay to the start of the non-ruminant moratorium to 1 January 2013 to help reduce the transitional impact on industry and consumers. The Commission responded on 24 May indicating that whilst it could not agree to such a delay, the UK should ensure compliance “as soon as possible”. The FSA has therefore put into place an approach to enforcement that is proportionate, educative and supportive to help industry achieve compliance. Also on 24 April, the Commission wrote to Member States’ Chief Veterinary Officers (CVOs) to remind them of the legislation relating to Mechanically Separated Meat (MSM). The letter also requested research data and scientific literature to feed into the mandate the Commission will be issuing to the European Food Safety Authority (EFSA) asking it to assess the microbiological food safety risks presented by DSM and MSM to establish if there is any difference and to assess ways of distinguishing between DSM and MSM. The FSA responded to the CVO letter on 22 May stating that they had identified products from other Member States that appeared to be MSM but were not labelled as such, attaching evidence in the form of commercial documentation. The FSA had already provided the Commission with the UK Leatherhead Food research which provides a methodology for distinguishing between DSM and MSM to feed into the EFSA work. The FSA is now working with industry to establish whether there is any further scientific information or data that could be submitted. Following his appearance before your Committee alongside the FSA Chairman on 15 May, the FSA Chief Executive met with the European Commission Director-General for Health and Consumers, Paola Testori Coggi, in Brussels on 24 May to discuss the UK moratorium. The meeting was positive. The Director-General was pleased to note the progress the UK had made over very a short period of time, recognised that the moratorium had generated considerable political interest in the UK and said that the Commission will work with the UK to support its work in relation to the moratorium. At the meeting the FSA Chief Executive stressed to the Director-General the importance of a level playing field across the EU with regard to DSM to ensure that UK industry is not placed at a disadvantage to its EU counterparts. The Director-General said that the Commission fully supports this, asked that the FSA continue to provide evidence of non-compliance in other Member States, and gave assurance that the Commission will take immediate and appropriate action to deal with such non-compliance. I will continue to keep you up to up to date on developments and look forward to giving oral evidence to your committee on 20 June. I am also writing along similar lines to the Chairs of the European Scrutiny Committees in both Houses. June 2012



Supplementary written evidence submitted by Anne Milton MP, Parliamentary Under Secretary of State for Public Health Thank you for the opportunity to give evidence to your Committee’s ongoing enquiry into the moratorium on desinewed meat. During my evidence on 20 June I undertook to provide further information on the discussions and correspondence between my Department, the Food Standards Agency and the devolved Administrations. This information is provided in the attached Annex A which lists the correspondence with each of the devolved Administrations in chronological order. Tim Smith, Chief Executive of the Food Standards Agency (FSA), who joined me on 20 June, also undertook to provide you with additional information on the following: —



Proceedings of the Standing Committee on the Food Chain and Animal Health and official working group meetings relevant to mechanically separated meat and desinewed meat.



—



The UK response to the Commission’s questionnaire on the review of EU Food Hygiene Regulations sent on 14 October 2011.



The FSA has kindly provided me with this information, which is attached as Annex B and C respectively. I should point out that the complete notes of relevant Commission working group meetings and the UK’s response to the questionnaire are not in the public domain. The FSA has provided relevant extracts concerning MSM as they were written (but anonymised where appropriate to protect individuals and in order not to prejudice relations with other MS). Please let me know if you would like any further information. I look forward to receiving the Committee’s report in due course.
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Annex A DETAILS OF COMMUNICATION BETWEEN THE DEPARTMENT OF HEALTH, THE FOOD STANDARDS AGENCY AND THE DEVOLVED ADMINISTRATIONS IN RELATION TO DESINEWED MEAT The Food Standards Agency sent submissions to each of the devolved administrations on 29 March (Scotland and Wales) and 30 March (NI). Subsequent correspondence with each administration responds to queries raised by respective Ministers. Scottish Government (SG) 22 December 2010—Email from officials in FSA Scotland consulting SG officials on a draft Explanatory Memorandum (EM) for the Parliamentary Scrutiny Committees on the Commission Communication on mechanically separated meat (MSM). No response was received. 26 January 2011—Officials at FSA forward signed EM to Parliamentary Scrutiny Committees, copied to SG officials. 16 June 2011—Submission from FSA Scotland to the Scottish Minister for Public Health and the Scottish Cabinet Secretary for Rural Affairs and Environment in Scotland informing them of developments following a Commission Communication on MSM. The submission also explained that discussions on the definition of MSM had begun at the Standing Committee on Food Chain and Animal Health (SCoFCAH) as part of a package of proposals amending hygiene legislation. 29 March 2012—Submission from FSA Scotland to Scottish Minister for Public Health and Scottish Cabinet Secretary for Rural Affairs and Environment informing them of the outcome of the Food and Veterinary Office audit mission and advising them of a letter from the Commission requesting urgent action. The submission also sought agreement to the line the FSA Chief Executive proposed to take in a meeting with Commission Officials on 30 March. 2 April 2012—Submission from FSA Scotland to Scottish Minister for Public Health and Scottish Cabinet Secretary for Rural Affairs and Environment informing them of the outcome of the meeting with the Commission. Also advising them that the FSA Chief Executive had recommended that PS(PH) write immediately to the Home Affairs and European Committee seeking clearance to introduce a moratorium on the production of desinewed meat (DSM) from both ruminant and non ruminant bones. 3 April 2012—Letter from Anne Milton, Parliamentary Under Secretary of State for Public Health (PS(PH)) to the Scottish Minister for Public Health, seeking agreement to the change in UK policy with regard to production of DSM. 4 April 2012—Letter agreeing to the changes sent by the Scottish Minister for Public Health in Scotland. 10 April 2012—Submission from FSA Scotland to the Scottish First Minister, Scottish Minister for Public Health and Scottish Cabinet Secretary for Rural Affairs and Environment updating them on the moratorium and advising them of the specific impact in Scotland. 11 April 2012—Letter from PS(PH) to the Scottish Minister of Public Health advising him that she had received agreement from all the devolved Health Ministers and the Home and European Affairs Committees to the introduction of the Moratorium. 25 April 2012—Submission from FSA Scotland to the Scottish Minister for Public Health and P/S Cabinet Secretary for Rural Affairs and Environment updating them on the moratorium and informing them that the Director of FSA Scotland had met with the Scottish business affected. The letter confirmed that dialogue was continuing with the Commission and that the moratorium on production of ruminant DSM would be introduced on 28 April. Welsh Government (WG) 22 December 2010—Email from officials in FSA Wales consulting WG officials on a draft Explanatory Memorandum (EM) for the Parliamentary Scrutiny Committees on the Commission Communication on MSM. No response was received. 26 January 2011—Officials at FSA forward signed EM to Parliamentary Scrutiny Committees, copied to WG. 29 March 2012—Submission from FSA Wales to the Welsh Minister of Health and Social Services informing her of the outcome of the Food and Veterinary Office audit mission and advising her of a letter from the Commission requesting urgent action. The submission also sought agreement to the line the FSA Chief Executive proposed to take in a meeting with Commission Officials on 30 March. 2 April 2012—Email from FSA Wales to the Welsh Minister of Health and Social Services informing her of the outcome of the meeting with the Commission. Also advising her that the FSA Chief Executive had recommended that PS(PH) write immediately to seek clearance to introduce a moratorium on the production of DSM from both ruminant and non ruminant bones.
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3 April 2012—Letter from PS(PH) to the Welsh Minister of Health and Social Services, seeking agreement to the change in UK policy with regard to production of DSM. 3 April 2012—Response agreeing to the policy change sent by the Welsh Minister of Health and Social Services. 11 April 2012—Letter from PS(PH) to the Welsh Minister of Health and Social Services advising her that she had received agreement from all the devolved Health Ministers and the Home and European Affairs Committees to the introduction of the Moratorium. 10 May 2012—Officials in FSA Wales provide a briefing for Welsh Assembly members on the moratorium on DSM. Northern Ireland Assembly 22 December 2010—Email from officials in FSA NI consulting Northern Ireland Assembly (NIA) officials, including the Agriculture and Rural Affairs Department (DARD) on a draft Explanatory Memorandum (EM) for the Parliamentary Scrutiny Committees on the Commission Communication on MSM. NIA officials indicated they were generally content with the EM. 26 January 2011—Officials at FSA forward signed EM to Parliamentary Scrutiny Committees, copied to the office of the Northern Irish First Minister and Deputy First Minister. 30 March 2012—Submission from FSA NI to Northern Ireland’s Minister for Health, Social Services and Public Safety informing him of the unfavourable findings of an FVO audit mission to the UK concerning official controls on the production of MSM, and advising him of the action requested by the Commission to rectify the situation. Submission copied to DARD Private Office, Chief Veterinary Officer and other DARD and The Department of Health, Social Services and Public Safety (DHSSPS) officials. 2 April 2012—Submission from FSA NI to Northern Ireland’s Minister for Health, Social Services and Public Safety recommending introduction of a moratorium on the production of DSM in the UK following a meeting between the FSA Chief Executive and senior Commission officials. Submission copied to DARD Private Office, Chief Veterinary Officer and other DARD and DHSSPS officials. 3 April 2012—Letter from PS(PH) to the Northern Ireland’s Minister of Health, Social Services and Public Safety, seeking agreement to the change in UK policy with regard to production of DSM. 3 April 2012—Response agreeing to the policy change sent by Northern Ireland’s Minister of Health, Social Services and Public Safety. 11 April 2012—Letter from PS(PH) to Northern Ireland’s Minister of Health Social Services and Public Safety advising him that she had received agreement from all the devolved Health Ministers and the Home and European Affairs Committees to the introduction of the Moratorium. 27 April 2012—Submission from FSA NI to Northern Ireland’s Minister for Health, Social Services and Public Safety updating him on the introduction of the moratorium on the production of DSM. Submission copied to DARD Private Office, Chief Veterinary Officer and other DARD and DHSSPS officials. Annex B Discussions on Mechanically Separated Meat in European Commission Working Groups and in the Standing Committee on the Food Chain and Animal Health, Biological Safety of the Food Chain Section (November 2010–April 2012). Extracts from 24-Hour Reports of Meetings prepared by officials from the Food Standards Agency and UK Permanent Representation to the European Union. Commission Working Group on Implementing Measures of the Hygiene Regulations: 11 November 2010 6. Summary of Meeting Commission has prepared a report on Mechanically Separated Meat and expects this to be adopted on 2 December. Report has already gone for translation, so MS not able to comment. No detail of contents was given. Communication on Mechanically Separated Meat (MSM) 7.20 A very brief item. The Commission was required to complete a report on MSM under 999/2001. This report had been written, and should be adopted on 2 December. It will then be sent to Council/Parliament, and there may be further discussion. It is currently being translated. The report will cover production, use, import, export, and labelling. No detail of the content was given.
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Commission Working Group on Implementing Measures of the Hygiene Regulations: 11 May 2011 7.4 The Commission… gave a presentation on this review [of the EU Food Hygiene Regulations]. The presentation would also be given to other DGs and stakeholders over the course of the next couple of weeks. MSM —



Again, Commission want a harmonised application.



Commission Working Group on Implementing Measures of the Hygiene Regulations: 16 June 2011 7.6 With reference to Section 8 [of the Commission Questionnaire on the review of the EU Food Hygiene Regulations] on Meat Products and Preparations and Section 9 on MSM, the Commission made it clear that they were not ruling out guidance. If the decision to produce guidance is taken, the changes to definitions will be dropped and removed from the amendments/IA etc. Commission Working Group on Implementing Measures of the Hygiene Regulations: 15 September 2011 Note: The Review of EU Food Hygiene Regulations was discussed, but Mechanically Separated Meat was not specifically mentioned. Commission Working Group on Implementing Measures of the Hygiene Regulations: 28 October 2011 Commission Questionnaire on potential Co-decision proposals 7.10 Cion ([name of Commission official]) introduced the item by talking through the data on MS returns that had been circulated prior to the meeting. Cion confirmed that for MSM and Meat Products/Preparations, guidance would now be their preference rather than legislation, but in most cases there was not a strong indication of how Cion intended to resolve a particular issue. Commission Working Group on Implementing Measures of the Hygiene Regulations: 5 December 2011 Codecision proposals 7.1 The Commission ([name of Commission official]) introduced the item and stressed that the list of possible amendments did not represent an official position or proposal, and had not been seen formally by Commission legal. Issues would be added or removed following discussions with MS and legal etc. Other key points included: — Commission confirmed that whilst MSM and meat products/preps were on the list, they remained of the view that these issues should be resolved through guidance. Commission Working Group on Implementing Measures of the Hygiene Regulations: 27 January 2012 6. Summary of Meeting — Discussion of the Commission’s guidance on MSM and desinewed meat resulted in the Commission setting out three potential options—including an option that desinewed meat is considered to be a “meat preparation”. Comments were requested in writing. Mechanically Separated Meat 7.21 The Commission… presented the item, setting out the Commission’s legal interpretation of the definition of MSM and proposed guidance. As drafted, the guidance included “de-sinewed meat” (DSN) within the definition of MSM. 7.22 [A Member State] had developed an analytical method for detecting changes to fibre structure, and said that meat produced through low-pressure extraction could not be considered MSM as there was no change to the muscle fibre. [That Member State] considered this low-pressure meat to be a “meat preparation”. UK had also carried out research on the extent to which the muscle fibre structure of meat is lost or modified when it is mechanically separated from bone. The research demonstrated that meat obtained through mechanical separation at low pressure retained the muscle fibre structure of the meat and therefore did not fall under the definition of MSM. UK suggested that the guidance should allow for decisions to be made on a case-by-case basis by reference to the definition of MSM as clarified in the draft text. 7.23 [Three Member States] supported the Commission’s interpretation. According to [one of those Member States], the intention of the regulations was to enable a judgement about whether meat is MSM or not based on the visual condition of the meat, and that DSM would therefore fall under the definition of MSM. 7.24 The Commission concluded that the three available options seemed to be that: — a “small” modification to muscle fibre results in a meat being defined as MSM; — DSM is classified as “minced meat” (this would require changing the conditions for minced meat as laid out in 853/2004 through comitology); or
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—



DSM is classified as a “meat preparation”.



7.25 The Commission requested that MS respond in writing with their views. Commission Working Group on Implementing Measures of the Hygiene Regulations: 9 March 2012 Summary of Meeting — The Commission instigated a table-round to gather views on their guidance on mechanically separated meat (MSM). Whilst several MS did not provide an opinion and will respond in writing, the majority of those who spoke were in favour of considering low pressure MSM as a meat preparation (in line with UK views). In many cases this was a change in their position. The Commission will reflect and revise the guidance before the next Working Group. Mechanically Separated Meat 7.20 The Commission ([name of Commission official]) introduced the item. The Commission had circulated draft guidance in advance of the meeting that stated that low pressure separation should be considered MSM. The Commission initiated a table-round to gather opinions on whether MS could support the guidance. — UK [and eight other Member States] supported amending the guidance to provide scope for meat from low-pressure separation to be considered a meat preparation. — [Three Member States] could live with the Commission’s text as it stood, but did not think that it resolved the issue for those MS having difficulty with interpretation. Therefore they would also support amendments to provide scope for meat from low-pressure separation to be considered a meat preparation. — [Four Member States] supported the Commission’s guidance as drafted. — [Eight Member States] would respond in writing. — [Three Member States] were not present. 7.21 The Commission will reflect on the results of the table-round and bring a modified version of the guidance to the April Working Group. The Commission noted that MS opinions on this issue seemed to have shifted since the results of the Commission’s questionnaire [on the review of the EU Food Hygiene Regulations] in mid-2011. Note: On 28 March the Food Standards Agency receive a letter from the European Commission concerning desinewed meat and requesting action within five days. Meeting of the Standing Committee on the Food Chain and Animal Health (SCOFCAH) Biological Safety of the Food Chain Section: 18 April 2012 Extract of formal published Commission summary State of play and positions of the Member States and the Commission on the implementation of the definition of mechanically separated meat (MSM). The Commission informed the Member States that none of the options for the implementation of the definition of MSM had received enough support. Because of this situation, Member States felt that scientific advice should be sought regarding the risks related to the various production processes before opening any future discussion on possible changes to the legislation. Several Member States voiced the need for swift action to select an independent method to measure the muscle fibre modification in the light of an actual case of distortion of competition. Member States agreed to exchange the available information on MSM with the Commission. This information will form part of the mandate to EFSA. Summary of UK intervention made on 18 April, taken from 24 hour report I then intervened for the UK at some length. Given the importance of this and for the sake of proper record this is as full a version of the intervention made as I’m able to capture [Note: The author was representing the UK and taking a note of the meeting]: — We have supported the Commission’s efforts to clarify the definition of MSM and welcome this opportunity to share our views and hear those of other Member States. — Like [The first Member State to intervene], we think that it is very clear from the Commission’s 2010 report and subsequent discussions in the food hygiene working group and discussion today that there are still significant differences in interpretation between Member States. — We agree that it is important that there is a common understanding around the definition of MSM and a consistent approach to enforcement throughout the EU so as not to disrupt the functioning of the internal market.
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—



—



—



—



—



Coming to the draft guidance which has been discussed in expert groups, the UK believes there is a greater degree of flexibility than the current draft indicates and therefore we could not support the text as drafted. I’d like to urge the Commission to hold further expert discussion on this as a priority. In particular, the UK is firmly of the view that meat obtained from bones at low pressure is very different to the product obtained using high pressure recovery techniques. UK could therefore only support guidance that recognises this difference. The significant economic impact on industry and consumers that would arise from the interpretation set out in the guidance should not be underestimated. I’m told that reclassifying meat obtained from low pressure techniques as MSM could result in a reduction in its commercial value of up to 66%. Our understanding is that this impact could be felt by industry in at least 10 Member States. Of course the principal objective must be the protection of public health. We want to see a proportionate, risk-based, approach underpinned by good science and with due regard to legislative safeguards that operate in conjunction with the Hygiene Regulations. The UK wants to continue to work with the Commission and other Member States constructively and collaboratively in further discussions at expert level to achieve this. Annex C



Extracts from UK Response to The European Commission Questionnaire SANCO/11670/2011 on The Review of EU Hygiene Regulations which relate to Mechanically Separated Meat. European Commission Introduction to Questionnaire SANCO/11670/2011. Impact assessment accompanying proposals for the Regulations of the European Parliament and of the Council amending the “Hygiene Package” (Regulations (EC) No 852/2004, 853/2004 and 854/2004) Questionnaire to competent authorities and European stakeholder organisations 1. Introduction On 29 April 2004, the European Parliament and the Council adopted the “food hygiene package”. It comprises three basic Acts, Regulation (EC) No 852/2004 on the hygiene of foodstuffs2 and 853/2004 laying down specific hygiene rules for food of animal origin3 and Regulation (EC) No 854/2004 laying down specific rules for the organisation of official controls on products of animal origin intended for human consumption.4 The food hygiene package lays down rules on the hygiene of foodstuffs taking into account a number of principles such as the primary responsibility for food safety resting with the Food Business Operators (FBO(s)), the need to ensure food safety throughout the food chain starting from primary production (“farm to fork” principle) and the implementation of procedures based on the hazard analysis and critical control point (HACCP) principles together with the application of good hygiene practices. The hygiene package introduced a shift in approach to food hygiene policy. The clear objective of this package was to simplify the existing legal corpus on food hygiene, make it more coherent by separating the different disciplines (public health, animal health and official controls) and concentrate on objectives to be reached by FBO rather than maintaining very detailed requirements. The Commission adopted on 28 July 2009 a report aimed at presenting factually the experience gained, including the difficulties encountered, in 2006, 2007 and 2008 from the implementation of the hygiene package by all interested actors. The report concluded that the overall experience of applying the hygiene Regulations may be regarded as positive. The MS and private stakeholders are, in general, satisfied with the structure and the principles of the hygiene legislation. They are clearly not of the opinion that the legislation requires a fundamental overhaul. A number of suggestions for improvements have, however, been suggested eg when certain provisions have been interpreted and applied differently. When possible by the comitology procedure, amendments have already been laid down to address these suggestions. Certain amendments are, however, only possible by the ordinary (co-decision) procedure: — Possible amendments in the Articles of the Regulations; and — Possible amendments in Annex I of Regulation (EC) No 853/2004. 2. Purpose of the Questionnaire The purpose of the questionnaire is to provide information needed for the impact assessment on possible amendments with a potentially high impact and that can only be amended by the ordinary procedure. This impact assessment will accompany the draft Commission proposals for Regulations of the European Parliament and of the Council amending the hygiene Regulations. In particular this impact assessment needs to include: 2 3 4



OJ L 139, 30 April 2004, p 1 as corrected by OJ L 226, 25 June 2004, p 3. OJ L 139, 30 April 2004, p 55 as corrected by OJ L 226, 25 June 2004, p 22. OJ L 139, 30 April 2004, p 206 as corrected by OJ L 226, 25 June 2004, p 83.
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— —



Estimations on social, economic and health impacts; and Position of the Member States and stakeholders on the different options proposed. It allows updating previous consultations carried out in view of the drafting of the 2009 report on the implementation of the hygiene package.



This questionnaire does not provide any indication of the position of the Commission but only attempts to collect the views of private stakeholders and competent authorities. 3. Approach Please reply to the questions below to your best knowledge or experience, allowing the Commission to take into account the information in its impact assessment. The Commission is aware of an important degree of uncertainty and variation in certain answers to be provided. The answers will therefore only be used for rough estimations at EU level and not for possible comparisons of Member States. Please complete the included questionnaire to your best knowledge or estimates and return to [e-mail address of Commission Official] before 30 September 2011. Absence of replies will be considered as absence of information. 4. General Information Competent authority of:…………………………..United Kingdom………………………………………….. , or European stakeholders organisation:……………………………………………………….. Extracts of UK Response to Commission Questionnaire: Meat Products and Meat Preparations (Where Relevant to the UK Response on Mechanically Separated Meat). (European Commission text in bold, below) 8. Questions related to Meat Products and Meat Preparations The purpose of this part is to identify and, to the extent possible, quantify differences in products considered either as meat products or meat preparations. 8.2 Interpretation of definitions (if you consider different replies relevant for different species, please copy and paste the questions and provide answers per species) 8.2.2. Which parameters and information are you using for the above classification? — simple visual inspection to evaluate if there are characteristics of fresh/raw meat at retail, Yes. Visual inspection can help assess whether an item still has the characteristics of fresh (or raw) (and whether it still requires cooking) however, knowledge of the actual process(es) the food has gone through is also relevant. — decision made on the analysis of all the information relevant for the production of the product, including traceability, Yes. Information on processing is available and can be assessed through retailer product specifications, manufacturers’ information and traceability controls/records. — histological analysis to evaluate the modifications to the fibre structure at retail. If so, method used: ………………………………………………………….. Yes. See point 8.2.3, below, for information on the recent research undertaken by Leatherhead FRA, DEFRA and FSA to develop light microscopy techniques to distinguish MSM from meat that retains the muscle fibre structure. — Based on research on the effects of certain processing on the characteristics of fresh/raw meat or the internal fibre structure. If so, provide references to research: ………………...…………………………….. Yes. See point 8.2.3, below, for information on the recent research undertaken by Leatherhead FRA, DEFRA and FSA to develop light microscopy techniques to distinguish MSM from meat that retains the muscle fibre structure. 8.2.3 Are you aware of any products that might result in different interpretations of definitions of meat preparation or meat products by different food business? Yes. If yes, please describe: 1. Meat from which the sinews and tendons have been mechanically removed (desinewed meat). This is produced by passing fresh meat trim or meaty bones through a low pressure machine where the material obtained retains its muscle fibre structure. The resulting product is variously known as Baader meat, 3mm meat or desinewed meat. Such material would appear to fall within the definition of a meat preparation (paragraph 1.15, Annex I
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of Regulation (EC) No. 853/2004), which includes “fresh meat that has been reduced to fragments ………… or which has undergone processes insufficient to modify the internal muscle fibre structure of the meat and thus to eliminate the characteristics of fresh meat”. As the muscle fibre structure is maintained, the material falls outside the definition of MSM in Regulation (EC) No. 853/2004, (ie where the mechanical process results in the loss or modification of the muscle fibre structure). It cannot be considered to be minced meat because it is produced under [low] pressure and not by cutting. Whilst this desinewed meat is derived from fresh meat and still retains the characteristics of fresh meat it has, nevertheless, undergone a process (ie the meat has been removed from the bone and been desinewed). However the process was insufficient to substantially alter the initial product and thereby turn it into a meat product (as defined in paragraph 7.1, Annex I of Regulation (EC) 853/2004 and of “processing” in Article 2.1(m) of Regulation (EC) 852/2004). Leatherhead FRA, DEFRA and FSA have recently developed light microscopy techniques, after staining, to identify MSM from meat that retains the muscle fibre structure—a prepublication copy of the research paper was sent to [name of Commission official], cc’d to [name of Commission official] on 22 July 2011. A link to the final publication was sent on 13 September 2011. 2. Industry has had, and continues to have, long debates about whether flash-fried foods are meat products or meat preparations. Views vary from: a food that needs cooking (as opposed to reheating) by the final consumer as being a meat preparation, to a food that has undergone a succession of processes, and still requiring cooking by the final consumer, as being a meat product. In all cases they are encouraged to consider the various definitions in the food hygiene legislation and the characteristics of the end product, and to discuss their views with the local competent authority. UK Response to Commission Questionnaire: Mechanically Separated Meat. (European Commission Text in bold, below) 9. Questions related to Mechanically Separated Meat The purpose of this part is to identify and, to the extent possible, quantify differences in products considered either as mechanically separated meat (MSM). The outcome will be used to decide if possible differences can be solved by guidance or by changes of definition in the hygiene regulations. 9.1 Approach What is in your views the most appropriate way to ensure a harmonised application of the definitions of MSM: — Guidance document. — Amendment of definition by ordinary procedure. — Amendment of current legal provisions (by ordinary procedure) to allow future amendments by delegated acts. The UK considers that a guidance document is the most appropriate approach. The guidance should distinguish between meat recovered from bones and trim at both high pressure and low pressure. The meat recovered at low pressure is not MSM as it retains muscle fibre structure. Only the product obtained at high pressure should be considered to be MSM; it has lost muscle fibre structure and flows like purée. The light microscopy techniques developed by Leatherhead FRA/FSA/Defra will help in developing such Guidance. (An early copy of the research report being sent to [name of Commission official], copied to [name of Commission official], on 22 July 2011; a link to the published report was sent on 13/9/2011.) Guidance should also be flexible enough to take account of technological developments of food production machinery 9.2 Interpretation of definition 9.2.1 How do you currently place the following products on the market: — Product obtained from the mechanical separation of fresh meat and tendons (no bones in starting material). The obtained product has the same visual and histological aspect as meat that has been minced: Meat preparation. The definition of meat preparations includes: “meat that has been reduced to fragments”; it also includes “meat that has undergone processes insufficient to modify the internal muscle fibre structure and thus to eliminate the characteristics of fresh meat”. In the UK meat from which the sinews and tendons have been removed is considered to be a meat preparation. Such meat preparations may be obtained from a number of sources including meat trim and the removal of residual meat from bones. It is produced by passing trim or meaty bones through a low pressure machine where the material obtained retains its muscle fibre structure. As the muscle fibre structure is maintained, the material falls outside the definition of MSM in Regulation (EC) No. 853/2004, (ie where the mechanical process results in the loss or modification of the
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muscle fibre structure). It cannot be considered to be minced meat because it is produced under pressure and not by cutting. —



Product obtained from the mechanical separation of fresh meat and bones. The obtained product has the same visual and histological aspect as meat that has been minced: Meat preparation—see also the response to bullet point one above.



—



Product obtained from the separation of cooked meat and bones: Meat product.



—



Are you aware of other products that may result in different interpretations of the definition? No. If yes, please describe:



9.2.2 Which criteria are you using to classify a product as MSM? We are using all of the following criteria, but mainly the degree of destruction or modification of muscle structure. —



Degree of destruction or modification of muscle structure.



—



Starting material (eg with bones).



—



Technology used for mechanical separation.



9.2.3 How is the modification or destruction of the fibre structure evaluated? We are using all of the following methods: —



Histological methods, in particular: light microscopy techniques, after staining, developed by Leatherhead FRA/FSA/Defra. An early copy of the research report was sent to [name of Commission Official] on 22 July 2011, copied to [name of Commission official]. A link to the final publication was sent on 13 September 2011.



—



Visual aspects.



—



Other, in particular: examination of the low pressure process used to remove the meat, texture of the finished product coupled with the considerations at 9.2.2.



9.2.4 Would you like to place the following products in future on the market as MSM: —



Product obtained from the separation of fresh meat and tendons (no bones in starting material). The obtained product has the same visual and histological aspect as meat that has been minced: No.



—



Product obtained from the separation of fresh meat and bones. The obtained product has the same visual and histological aspect as meat that has been minced: No.



—



Product obtained from the separation of cooked meat and bones: No.



9.2.5 If you replied “No” to one of the questions in 9.2.4, how would you like to call these products: —



Product obtained from the separation of fresh meat and tendons (no bones in starting material). The obtained product has the same visual and histological aspect as meat that has been minced: — Meat preparation.



—



Product obtained from the separation of fresh meat and bones. The obtained product has the same visual and histological aspect as meat that has been minced: — Meat preparation.



—



Product obtained from the separation of cooked meat and bones: — Meat product.



9.3 Economic Importance What is the difference in value of low pressure MSM compared to minced meat as raw material for further processing? …. € per tonne Low pressure MSM is not produced in the UK—only meat preparations or MSM (as defined in the food hygiene legislation). UK considers that meat recovered at low pressure, and where the muscle fibre structure has not been modified, is a meat preparation, not MSM. July 2012
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Written evidence submitted by Mrs Paola Testori Coggi, Director General, European Commission In response to your request to give oral evidence to the Environment, Food and Rural Affairs Committee, I am sorry to inform you that the attendance of a Commission representative is not possible within the proposed timeline but I am pleased to provide you and the Committee members with a written statement on the issue of mechanically separated meat (MSM). From 6 to 14 March 2012, the Health and Consumers’ DG inspection service (the Food and Veterinary Office—FVO) conducted an audit to the UK to evaluate the control system in place governing the production of MSM. The most serious shortcoming observed was the incorrect classification of “desinewed meat” of all species as non MSM, which resulted in: Use of ruminant bones as raw material for the production of MSM, in breach of the TSE Regulation (Regulation (EC) No 999/2001); Incorrect and misleading labelling of products sold to consumers and non-compliance with shelf life requirements, storage conditions and conditions of use. The FVO audit highlighted clearly that the UK does not apply the EU legislation laid down by the European Parliament and the Council on MSM. The UK has created a category of meat (“desinewed meat” or DSM) which is not recognised or provided for in EU legislation. DSM was obtained by removing meat from flesh-bearing bones (ruminants, pig, poultry) after boning or from poultry carcases using mechanical means resulting in a modification of the muscle fibre structure. As a consequence the product falls within the definition of MSM as defined by Regulation (EC) No 853/2004. The implementation of the EU rules is the responsibility of the Member States. However, as the guardian of the Treaty, the Commission must tackle non-compliance when it occurs. The audit findings in this particular case were very serious with clear evidence of misleading information to consumers and non-compliance with fundamental hygiene requirements. This is the reason why the Commission immediately required the UK authorities to correct the non-compliance identified, which they agreed to do. In a letter dated 28 March 2012, the Commission asked the UK authorities to provide an action plan for discontinuing the use of ruminant bones and to consider “desinewed meat” as MSM as soon as possible. The instances of non-compliance identified lead to significant misinformation to consumers, who have a right to be correctly informed of the content and quality of the meat and meat products they buy and the hygiene conditions under which they have been produced. They also have important competitive implications as non-compliant food business operators are at an unfair commercial advantage to operators who respect the relevant legislation. More generally, it is essential to the good reputation and consumer image of the meat sector that it is seen to fully respect this legislation. The current rules are very clear and robust. Regulation (EC) No 853/2004 defines MSM as “the product obtained by removing meat from flesh-bearing bones [of all species other than ruminants] after boning or from poultry carcasses, using mechanical means resulting in the loss or modification of the muscle fibre structure.” This means that any loss or modification of the muscle fibre structure when meat is recovered from fleshbearing bones after deboning or from poultry carcasses by mechanical means, results in a product that must be considered MSM. MSM can be placed on the EU market as long as it complies with hygiene requirements provided for in the EU legislation. In addition, products containing MSM sold to the final consumer must be labelled accordingly. In addition, Regulation (EC) No 999/2001 stipulates that bones of bovine, ovine and caprine animals from countries or regions with a controlled or undetermined BSE risk shall not be used for the production of MSM. MSM is very sensitive to bacterial growth because of the raw material and the production process involved. Therefore strict hygiene rules apply to this product. Strict compliance henceforward with the applicable EU legislation is essential for uniformly high levels of hygiene, correct information to consumers and for fair competition throughout the EU. It will have consequences for the sector concerned in the UK and in any other Member State where it has not been applied correctly. Such consequences are the logical result of a failure to implement long-established EU legislation correctly. The UK has informed the Commission of allegations made by their industry on similar practices in other Member States. The Chief Veterinary Officers (CVOs) of the Member States where, allegedly, these practices are also applied, have been asked to inspect and to put in place immediate corrective action. The Commission also sent a letter to the CVOs of all Member States reminding them of the definition of MSM and the rules attached to it. The FVO will continue its series of audits to several Member States over the next few months. I should assure you that the Commission will take action with other Member States if similar shortcomings are discovered during this series. The Commission is aware of innovation in the MSM sector and has asked the Member States to submit research data and scientific literature on these new production methods. The Commission has received data from the Food Standards Agency and Leatherhead Food Research in the UK, which will form the basis for a request for scientific advice to EFSA to evaluate the risks linked to these latest MSM production processes,
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including production criteria. In addition, EFSA will be asked to re-assess and update previous opinions on the risks linked to MSM. But in the meantime, current legislation fully applies and the Member States must enforce it. Below you will find a chronological list of events concerning the MSM issue. I trust that this provides you with the necessary information and clarification concerning the Commission’s action in this matter. Annex TIMELINE AND ACTION TAKEN Dates



Action



06–14 March 2012 28 March 2012 30 March 2012 4 April 2012 18 April 2012



FVO audit in the UK in order to evaluate the official controls systems in place Commission letter to the UK Permanent Representative to the EU in Brussels Meeting Commission and Food Standards Agency in Brussels UK reply to Commission letter of 28 March 2012 Meeting of the Commission Standing Committee on the Food Chain and Animal Health deciding to ask EFSA for scientific advice on mechanically separated meat Meeting Commission and UK Meat Industry in Brussels Meeting Commission and UK Food Standards Agency in Brussels UK Food Standards Agency letter in reaction to 24 April 2012 meeting with Commission in Brussels Commission reply to UK Food Standards Agency letter of 1 May 2012



23 April 2012 24 April 2012 1 May 2012 24 May 2012



ACTION TO ENSURE A HARMONISED IMPLEMENTATION IN ALL MEMBER STATES Dates



Action



24 April 2012



Commission letter to the Chief Veterinary Officers of all Member States, requesting harmonised implementation of EU legislation on mechanically separated meat Commission letter to the Chief Veterinary Officers of certain Member States, requesting investigation of UK information on export of incorrect labelled mechanically separated meat to the UK



13 June 2012



PLANNED ACTIONS Dates



Action



18 April 2012



Commission request to all Member States at the meeting of the Standing Committee on the Food Chain and Animal Health to forward scientific documentation in order to support the request to EFSA for a scientific opinion on mechanically separated meat Commission drafting mandate for EFSA scientific opinion of mechanically separated meat Mandate to EFSA will be sent in the following weeks—opinion should be available by the end of 2012 Planned FVO audits: Italy 3 September 2012, Germany 15 October 2012, France 12 November 2012, Netherlands 26 November 2012



Ongoing



June 2012



Printed in the United Kingdom by The Stationery Office Limited 07/2012 022001 19585
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