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WWW.LIVELAW.IN IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL CIVIL JURISDICTION PUBLIC INTEREST LITIGATION NO._____OF 2017



IN THE MATTER OF ARTICLE 21 READ WITH ARTICLE 226 OF THE CONSTITUTION OF INDIA; AND IN THE MATTER OF PROVISIONS OF



THE



MUMBAI



MUNICIPAL



CORPORATION ACT, 1888.



Federation Of Retail Traders Welfare



]



Association,



]



Through Its Authorised Signatory



]



Mr. Rajesh Devji Ganatra , Adult Indian



]



Inhabitant Age 51 Years, residing at



]



C/o. Bharat Raichand Shah Memorial Hall,



]



4th Floor, Sardar Griha Building,



]



L.T. Marg, Near Crawford Market,



]



Mumbai – 400 002.



]…Petitioner



Versus 1.



2.



State of Maharashtra



]



Through the Hon’ble Chief Minister



]



Mantralaya, Mumbai – 400 032.



]



The Urban Development Department



]



State of Maharashtra ,



]



Through the Hon’ble Chief Minister



]
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3.



4.



5.



6.



Mantralaya, Mumbai – 400 032.



]



State of Maharashtra,



]



Through its Chief Secretary,



]



Mantralaya, Mumbai – 400 032.



]



The Municipal Corporation of Greater



]



Mumbai



]



Through its Municipal Commissioner,



]



Mahanagarpalika Building,



]



V.T, Mumbai – 400 001.



]



Mr. Ajoiy Mehta,



]



Municipal Commissioner,



]



The Municipal Corporation of Greater



]



Mumbai,



]



Mahanagarpalika Building,



]



V.T., Mumbai – 400 001.



]



The Chief Engineer,



]



Sewage Operation Department,



]



Municipal Corporation of Greater



]



Mumbai,



]



2nd Floor, Engineering Hub Building,



]



I-Z Store Yard, Dr. E Mozes Road,



]



Worli, Mumbai – 400 018.



]
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8.



Chief Engineer,



]



(Storm Water Drain) Engineering



]



Services and Projects,



]



2nd Floor, 546, N. M. Joshi Marg,



]



Bakri Adda, Byculla (W),



]



Mumbai – 400 011.



]



Commissioner of Police,



]



D. N. Road,



]



Crawford Market,



]



Mumbai – 400 001.



]… Respondents



To, THE HON’BLE THE CHIEF JUSTICE AND THE OTHER PUISNE JUDGES OF THIS HON’BLE COURT



THE HUMBLE PETITION OF THE PETITIONER ABOVENAMED MOST RESPECTFULLY SHEWETH:



1. The



Petitioner



is



a



Federation



Of



Retail



Traders



Welfare



Association, registered with the Charity Commissioner, Mumbai, having its Society. Registration No.: M A H – Mum – 622-B. B.S.Dm Public Trust Reg. No.: F-21699 (Mumbai) and the present Petition is signed and verified by its Authorized Signatory Mr. Rajesh Devji Ganatra. The Petitioner has time and again taken up various social issues affecting the Public at large in the last 3 decades such as displaying of sign boards, neon signs, sales tax, excise, local body tax, sky walks, hawkers nuisance, RTI, etc.
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2. Respondent No. 1 is the State of Maharashtra through the Hon’ble Chief Minister as the Executive Head of the entire State machinery who is responsible for ensuring the safety of the Citizens. Respondent No. 2 is the Urban Development Department, through the Hon’ble Chief Minster as the Head of the said Department, which supervises the functioning and working of the Municipal Corporation of Greater Mumbai. Respondent No. 3 is the Chief Secretary of the State of Maharashtra, who is the highest Officer of the State. Respondent No. 4 is the Municipal Corporation of Greater Mumbai, a body Corporate, Constituted under the provisions of the Mumbai Municipal Corporation Act, 1888, impleaded



herein



through



its



Municipal



Commissioner.



Respondent No. 5 is the Municipal Commissioner of the Municipal Corporation of Greater Mumbai, who has specifically been impleaded in his personal capacity also. Respondent No. 6 is the Chief



Engineer,



Sewage



Operation



Department,



Municipal



Corporation of Greater Mumbai. Respondent No. 7 Chief Engineer, (Storm Water Drain) Engineering Services and Projects, Municipal Corporation of Greater Mumbai. Respondent No. 8 is the Commissioner of Police, Mumbai.



3. The Petition seeks to highlight and bring to the notice of this Hon’ble Court a very serious and urgent issue, which has emerged on account of heavy rains which lashed the city on 29th August 2017. The Petition also seeks to request this Hon’ble Court to form a Advisory Committee of renowned Ex-Bureaucrats and Technocrats for carrying out a detailed inspection of all the manholes currently



WWW.LIVELAW.IN existing in the City of Mumbai and thereby suggesting ways and means for streamlining the working and operations of the manholes. The Petition also seeks directions from this Hon’ble Court to the Commissioner of Police, Mumbai thereby directing it to register a case of Criminal Negligence under Section 304-A of the I.P.C against the Municipal Commissioner and other Officers of M.C.G.M. Petition also seeks directions of awarding compensation of Rs. 50,00,000/- (Fifty Lakhs Only) from the coffers of M.C.G.M to any Charitable Institution/ NGO, working for the welfare of the City of Mumbai. The Petition also seeks to direct Respondent No. 4 to lay before this Hon’ble Court its current and present Policy vis-àvis “the working and operations of manholes” so as to understand the scope and its effectiveness in dealing with fatal incidents. The Petition also seeks directions of this Hon’ble Court towards Respondent Nos. 1 and 2 by directing them to fix the accountability of the gross negligence either on all or any of Respondent Nos. 4 to 7.



4. The gruesome and starling facts leading to the filing of the present Petition are as follows:



a. A renowned, respected and Mumbai’s top gastroenterologist of Bombay Hospital, Dr. Deepak Amrapurkar (hereinafter referred as “the victim”) had left for his home on 29th August 2017 from Bombay Hospital, where he had been practicing for over 20 years, at around 3:30 pm, after receiving a call from his wife Dr. Anjali Amarapurkar, a Senior Pathologist at Sion Hospital, asking him to start for home because of traffic



WWW.LIVELAW.IN caused due to heavy water-logging and rains. The victim was an investigator for many trials on different aspects of liver diseases, was a Bombay University Gold medalist, had been at the helm of may national and international conferences, had over 200 research papers to his credit, 300 articles published in various national and international journals and had contributed more than 50 chapters in various textbooks.



b. A search operation was launched on 29th August 2017 evening after the victim was reported missing, with fears mounting that he could have fallen into an open manhole near his house at Prabhadevi during the downpour that brought the City to its knees.



c. The victim was reported to have gotten off his stalled car around 7:45 pm a short distance from his Ameya Cooperative Housing Society Home and decided to walk it out. While the Police have not yet found any eye-witness who saw the victim fall into the open manhole on Elphinstone Road where he left his car, his umbrella was recovered from the spot.



d. The victim who was 58 years old, left Bombay Hospital, where he had been practicing for over 20 years, around 3:30 pm



after



receiving



a



call



from



his



wife



Dr.



Anjali



Amarapurkar, a Senior Pathologist at Sion Hospital, asking him to start for home early because of traffic snarls caused by heavy rains and water-logging on 29th August 2017.
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e. With the traffic crawling and many road shut because of water-logging the victim who was accompanied by his driver reached Deepak Cinema on Elphinstone Road around 7:30pm. After being stuck for 15 minutes he called up his wife and later the victim decided to walk the rest of the distance home.



f.



When the victim did not reach home after couple of hours and his phone went dead, his wife called the drive and learnt that the victim had decided to walk home. Fearing the worst, the victim’s wife contacted the local police and fire brigade. The Fire Brigade lowered the cameras into the manhole but there was no trace of the victim.



g. The Mumbai Fire Brigade on 30th August 2017 placed their teams at the Cleveland pumping station at Worli, where the sewage pipes had their outlet.



h. On 31st August 2017 the body of the victim was found in a drain near the seashore at Worli. 5. From the above narrated factual events it can be easily gathered that only on account of the gross negligence on the part of MCGM and its officers the victim was deprived of his life as there were no sign boards depicting “DANGER” sign near the manhole, there was no barricading near the manhole cautioning the Public at large about the prevailing danger.



WWW.LIVELAW.IN 6. The manhole remained open without any notice board and without keeping any Red Color Flag and/ or without any Security Guards, because of which the victim fell in the manhole and lost his life, which admittedly is the factual position. It is further stated that there was no barricade around the ditch/manhole and there was no “DANGER” signal displayed at the spot by Respondent Nos. 4 to 7. 7. It is very clear that there was no watchman at the relevant time near the spot of the incident/ manhole/ ditch/ pit. There was no protective measures by the MCGM staff while leaving the spot uncovered specially when it was a busy road and people use to walk on that road regularly near the manhole in question. There was no gurgle or boundary marked or protected surrounding near the manhole, either with Red Tape or basic light, when the manhole was left open. The victim fell into the ditch when there was no watchman and, as there was no proper protective measures taken by Respondent Nos. 4 to 7 because of which the victim drowned after falling in the manhole.



8. It is stated that this is a classic case of gross and sheer negligence as the Municipal staff was negligent in leaving the manhole uncovered and/or unprotected. There was no mark/sign or protective measures and/or steps taken by Respondent Nos. 4 to 7 while leaving the spot unattended on the date of the incident that is 29th August 2017. Respondent Nos. 4 to 7 failed to provide 24 hours guard on the spot. Respondent Nos. 4 to 7 were fully aware that the said road was used by very number of people on daily bases and therefore they should have taken more care to protect such



WWW.LIVELAW.IN areas knowing the nature of the locality and the condition of the road, which was a busy road.



9. Respondent Nos. 4 to 7 have shirked their responsibility in taking all necessary measures and effective steps to prevent such incidents. It was the legal duty of Respondent Nos. 4 to 7 to protect and safeguard such areas where Work in progress from all angle, taking into consideration the locality, the density of the population, the frequency of the visitors, etc. It should have been continued for 24 hours until work of such repairs and/or digging was whether day or night. Respondent Nos. 4 to 7 are under a Legal obligation to take care and/or to protect the Citizen from accident while working on such roads and/or repairing such roads and/or gutters/manholes.



10. It is humbly stated that MCGM while performing its obligations as contemplated under the MMC Act, 1888 or even otherwise is bound to take care and protect the rights of the citizens which includes to provide all measure and/or to take steps that no accidents happen while their respective repair work or any other kind of work undertaken by MCGM is in progress and for which no specific provision and/or regulation is required.



11. From various Newspaper Reports it has come to light that the officials of the Storm Water Drainage Department have quoted that there are around 30,000 manholes in the City of Mumbai. Hereto annexed and marked as Exhibit “A-Colly” are Copies of various Newspaper Reports between 29th August 2017 to 31st August 2017.



WWW.LIVELAW.IN



12. It is also most respectfully submitted that though Respondent No. 4 being the richest Municipal Corporation in Asia, having an Annual Budget of more than Rs. 30,000 Crores has acted in a very negligent and a irresponsible manner. It is also stated that it is one of



the



res



ipsa



liquitor,



where



the



negligence



of



the



instrumentalities of the State and dereliction of duty is Writ large on the record in leaving the manhole uncovered. The dereliction of duty on their part in leaving a death trap on a public road lead to the untimely death of Dr. Amarapulkar. The scope and ambit of Article 21 is wide and far reaching. It would, undoubtedly, cover a case where the State or its instrumentalities failed to discharge its duty of care cast upon it resulting in deprivation of life or limb of a person. Accordingly, Article 21 of the Constitution is attracted and the Petitioner in Public Interest are entitle to invoke Article 226 to claim monetary compensation, as such a remedy is available in public law, based on the strict liability for breach of Fundamental Right.



13. It is also most respectfully submitted that award of compensation for established infringement of the indefeasible guaranteed under Article 21 of the Constitution is a remedy available under public law since the purpose of public is not only to civilize public power but also to assure the citizens that they live under a legal system wherein their right and interest shall be protected and preserved. The



inconvenience,



hardship,



discomfort,



disappointment,



frustration, continued mental stress because of the loss of life is a very material aspect while considering to grant compensation and



WWW.LIVELAW.IN thus in view of the above the Petitioner request this Hon’ble Court to direct Respondent No. 4 to award compensation of Rs. 50,00,000/- (Fifty Lakhs Only) from its coffers M.C.G.M to any Charitable Institution/ NGO, working for the welfare of the City of Mumbai, as this Hon’ble Court may desire. Respondent No. 4, may if so advised, seek to recover the amount of compensation from Respondent Nos. 5 to 7 or any of its Officers, by initiating appropriate proceedings.



14. The above narrated facts make it amply clear that only on account of gross negligence on the part of Respondent No. 5 in not ensuring that he and/or his sub-ordinate Officers had not taken appropriate safeguards as required under the MMC Act, 1888 the Respondent No. 8 may be directed by this Hon’ble Court to forthwith register an offence of “Causing death by Negligence” under Section 304-A against the Respondent No. 5 and other Officers of MCGM, in a time bound manner.



15. It is also most respectfully submitted and prayed that taking this unfortunate incident as a touchstone and to avoid any such fatal incident in future, this Hon’ble Court may be pleased to form a Advisory Committee of renowned Ex-Bureaucrats and Technocrats for carrying out a detailed inspection of all the manholes currently existing in the City of Mumbai and thereby suggesting ways and means for streamlining the working and operations of the manholes in a time bound manner.



WWW.LIVELAW.IN 16. The Petitioner suggests that as an immediate and interim measure “Iron Grill” should be fitted on a war footing way by Respondent No. 4 on all the Drainage (Gutter) Systems/Manholes in the entire City of Mumbai, so that even if it’s kept open or even if someone fidgets around with it or is left unattended, no person can fall straight into the open drainage/ manhole and die on account of suffocation and/or drowning. It is also suggested that the said Iron Grill should be openable and designed in such a way that water/trash can easily pass through it without any major obstruction. Further, the Petitioner states that every years such kind of accidents and death happens due to the carelessness of Respondent Nos. 4 to 7 in dealing with safety issues of manhole openings.



17. It is also most respectfully submitted and prayed that directions may be given by this Hon’ble Court towards Respondent Nos. 1 and 2 to fix the accountability of the gross negligence either on all or any of Respondent Nos. 4 to 7.



18. It is also most respectfully submitted and prayed that this Hon’ble Court may be pleased to direct Respondent No. 4 to lay before this Hon’ble Court its current and present Policy vis-à-vis “the working and operations of manholes” so as to understand the scope and its effectiveness in dealing with fatal incidents.



19. The present Petition does not suffer from any delay and laches. Further, the Petitioner resides in Mumbai and the Respondents also have their place of business in Mumbai. Accordingly, this Hon’ble



WWW.LIVELAW.IN Court has jurisdiction to try, entertain and decide the present controversy.



20. The Petitioner has paid the requisite Court Fees of Rs. 250/-.



21. The Petitioner shall rely upon documents a list whereof is annexed hereto.



22. In view of the above the Petitioner prays that: a) That this Hon’ble Court be pleased to direct Respondent No. 8 to forthwith register an offence of “Causing death by Negligence” under Section 304-A against the Respondent No. 5 and other Officers of MCGM, in a time bound manner; b) That this Hon’ble Court be pleased to direct Respondent No. 4 to award compensation of Rs. 50,00,000/- (Fifty Lakhs Only) from its coffers to any Charitable Institution/ NGO, working for the welfare of the City of Mumbai; c) That this Hon’ble Court be pleased to form a Advisory Committee of renowned Ex-Bureaucrats and Technocrats for carrying out a detailed inspection of all the manholes currently existing in the City of Mumbai and thereby suggesting ways and means for streamlining the working and operations of the manholes in a time bound manner; d) That this Hon’ble Court be pleased to direct Respondent No. 4 to lay before this Hon’ble Court its current and present Policy vis-à-vis “the working and operations of manholes” so as to understand the scope and its effectiveness in dealing with fatal incidents;



WWW.LIVELAW.IN e) That this Hon’ble Court be pleased to direct Respondent Nos. 1 and 2 to fix the accountability of the gross negligence either on all or any of Respondent Nos. 4 to 7; f)



Pending the hearing and final disposal of the present Petition, this Hon’ble Court, as an immediate and interim measure, direct “Iron Grill” should be fitted on a war footing way by Respondent



No.



4,



on



all



the



Drainage



(Gutter)



Systems/Manholes in the entire City of Mumbai, so that even if it’s kept open or even if someone fidgets around with it or is left unattended, no person can fall straight into the open drainage/ manhole and die on account of suffocation and/or drowning. It is also suggested that the said Iron Grill should be openable and designed in such a way that water/trash can easily pass through it without any major obstruction; g) Pending the hearing and final disposal of the present petition this Hon’ble Court may be pleased to direct Respondent No. 8 to forthwith register an offence of “Causing death by Negligence” under Section 304-A against the Respondent No. 5 and other Officers of MCGM; h) Ad-interim and interim prayers in terms of prayer clauses (a) to (g) above; i)



Any other prayer as this Hon’ble Court may deem fit in the interest of justice;



j)



For costs.



Memo of Petition drawn by



WWW.LIVELAW.IN Ashish Mehta Advocate for the Petitioner Petitioner Through its Authorized Signatory



WWW.LIVELAW.IN VERIFICATION



I, Mr. Rajesh Devji Ganatra, Authorized Signatory of the Petitioner abovenamed, having my Office at C/o. Bharat Raichand Shah Memorial Hall, 4th Floor, Sardar Griha Building, L.T. Marg, Near Crawford Market, Mumbai – 400 002, do hereby solemnly declare and state that what is stated in above paragraphs are true to my own and is on information and belief and I believe the same to be true.



Solemnly affirmed at Mumbai



)



this 31st day of August, 2017



) Petitioner Through its Authorized Signatory Before me,



Ashish Mehta Advocates for the Petitioner
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