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Advocates  Library   Parliament  House   High  Street   Edinburgh   EH1  1RF    



Scottish  Legal  Complaints  Commission   The  Stamp  Office   10  –  14  Waterloo  Place   Edinburgh   EH1  3EG     22  July  2014               Complaint  by  MELANIE  COLLINS  against  JOHN  CAMPBELL,  QC     I  have  read  and  considered  the  complaint  to  the  Scottish  Legal  Complaints   Commission  by  Melanie  Collins  against  John  Campbell  QC  regarding  the  conduct  of   the  Court  of  Session  commercial  action,  Donal  Nolan  v.  Advance  Construction  Ltd   [2014]  CSOH  4,  in  which  a  proof  took  place  in  July  and  August  2013.  I  acted  as  junior   counsel  in  the  proof1.     In  response  to  each  head  of  complaint,  my  recollection  and  position  is  as  follows:       1. Removal  of  part  3  of  the  claim  without  consultation     In  the  summons  (my  copy  is  that  adjusted  to  May  2012),  at  Article  5,  it  is  averred   that  as  a  result  of  publicity  given  to  the  land,  it  is  now  blighted  [my  working  paper   copy  was  returned  to  Agents  after  the  proof,  but  the  averments  are  substantially  the   same].  At  Article  8,  it  is  averred  that  the  land  is  unmarketable;  no  prospective   purchaser  would  bid  until  the  exact  nature  of  the  contamination  is  quantified  and   the  cost  of  removal  and  remediation  have  been  assessed.  Prior  to  the  dumping  of   material,  the  value  of  the  land  was  £4.3M  (£100,000  for  each  of  31  plots  and  a  profit                                                                                                               1



 The  approximate  dates  of  my  instruction  for  the  pursuer  were:  (i)  1  May  2012  to  31  May   2012,  as  instructed  by  Biggart  Baillie;  and  (ii)  13  June  2013  to  22  August  2013,  as  instructed   by  Drummond  Miller  for  D.  J.  Falls  &  Co.  I  was  instructed  by  D.  J.  Falls  to  attend  a   consultation  on  20  January  2014,  following  the  publication  of  Lord  Woolman’s  opinion.  I  had   some  brief  involvement  in  around  February  2013,  but  I  was  not  instructed  in  any  particular   tasks,  consultations  or  hearings.  
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share  of  £930,000).  In  the  event  that  leaching  of  the  dumped  material  into  the  pre-‐ existing  soil  has  occurred,  the  value  of  the  land  will  be  nominal.     There  was  accordingly  no  averment  on  record  of  precisely  what  value  the  land  had  at   the  time  the  record  was  closed  or  at  proof.  In  the  best  case,  once  quantification,   removal  and  remediation  took  place,  the  value  of  the  land  was  diminished  by  the   extent  of  (reputational)  blight.  In  the  worst  case  (i.e.  had  leaching  taken  place),  the   value  of  the  land  after  removal  would  be  nominal.     From  the  pleadings,  it  was  clear  that  the  pursuer’s  claim  for  the  full  value  loss  of  the   land  (Conclusion  4,  for  payment  of  £4,300,000)  was  inconsistent  with  the  claim  for   removal  and  remediation  (Conclusion  3,  for  payment  of  £2,033,285).  If  the  land  had   only  nominal  value  after  remediation  (and  the  extent  of  loss  was  the  full  £4.3M),   there  would  be  no  point  in  paying  for  the  remediation.     The  evidence  of  blight  and  of  the  value  of  the  land  was  to  come  from  Ian  Woods,   Chartered  Surveyor  at  DM  Hall.  A  consultation  with  Mr  Woods  took  place  on  19  July   2013.     Mr  Woods  explained  his  initial  approach  to  valuation  of  the  land.  The  land  was  worth   £1.6M  as  a  headline  value.  He  was  told  that  removal  of  the  material  would  cost   £800,000.  He  added  £200,000  for  inconvenience.  In  2011,  the  land  could  be   realistically  marketed  at  £600,000.     From  my  notes  of  the  consultation,  Mr  Woods  said  there  was  demand  for   contaminated  sites,  although  prices  had  not  recovered  to  their  pre-‐2008  level.  He   was  not  convinced  that  the  land  was  unmarketable  because  of  the  contamination.   He  said  it  would  be  wrong  to  overdo  the  reputational  damage  claim.  It  was  not  as   blatant  as  Melanie  Collins  thought.     John  Campbell  QC  explained  these  matters  to  Ms  Collins  at  a  consultation  just  before   lunchtime  on  19  July  2013,  at  a  public  house  and  restaurant  a  short  drive  from   Hamilton  (I  don’t  remember  the  name  of  it).  John  Donnelly  was  also  present.     A  further  consultation  with  Ian  Woods  took  place  at  9  am  on  7  August  2013,  prior  to   him  giving  evidence.  Mr  Campbell  was  not  present  at  the  consultation.  I  conducted   the  consultation  and  briefed  Mr  Campbell  afterwards.  Fiona  Moore  was  present.     Mr  Woods  explained  that  there  was  a  difference  in  valuation  theory  and  practice.  If  a   valuer  is  presented  with  the  full  facts  of  what  has  happened,  the  material  is  removed   and  the  land  certified  as  clear,  there  is  no  reason  in  practice  why  the  value  would  be  
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different  from  the  value  if  nothing  had  been  dumped  on  it.  He  explained  that  if  one   had  2  identical  parcels  of  land,  but  one  had  been  contaminated  and  remediated,  and   the  other  was  pristine,  there  might  be  a  theoretical  difference  in  value.  However,  in   practice,  one  never  encountered  two  identical  parcels  of  land.     The  property  was  still  marketable.  Mr  Woods  had  obtained  feedback  from   housebuilders  and  found  that  with  gold  star  treatment,  (i.e.  full  and  effective   remediation)  the  majority  of  housebuilders  would  find  the  land  acceptable.     Mr  Woods  thought  that  the  land  was  suitable  for  a  speculative,  mainstream,   developer.     On  the  crucial  issue,  Mr  Woods  said:  “I  don’t  think  there  is  a  diminution  in  value.   Wimpey,  etc  might  try  to  knock  10%  off  the  price.  In  a  weak  market,  that  is  exactly   what  they  will  try.  Quite  common  in  2010  to  chip  the  price.  Now  I  don’t  think  they  will   be  able  to  chip  the  price.”     Mr  Wood’s  position  at  consultation  prior  to  giving  evidence  was  that  there  would  be   no  diminution  in  the  headline  value  of  the  land  due  to  blight.     At  the  proof  on  7  August  2013,  Mr  Woods  was  examined  by  Mr  Campbell.  My  note   of  the  examination  is  as  follows2:     John  Campbell  QC   Mr  Woods   “Whilst  no  question  at  the   Y   present  time  the  site  is  blighted   by  contamination…”   [reads]  the  stigma  ultimately   The  reputational  damage  –  there  was  not   attached  –  how  does  this  arise  in   a  lot  obvious  on  site  that  the  materials   the  market  place   were  there.  This  is  known  to  the  market   place  and  that  the  longer  they  go  on,   more  difficult  to  remediate.   You  use  “stigma”     Does  become  an  element  of  blight  or   stigmatisation.  Render  marketing  more   difficult.   Contamination  with  material  on   If  it  is  professionally  remediated  then  I  do   the  site,  can  that  continue   not  consider  there  would  be  a  significant   blight  issue.   Professionally  carried  out  and   Y   guarantees                                                                                                               2



 This  and  the  other  notes  of  consultations,  evidence  in  court  and  other  conversations  are   produced  verbatim  from  my  notes.  I  have  not  altered  them  since  they  were  noted   contemporaneously.  
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Does  is  apply  in  poor  and  good   market   If  you  were  to  take  to  market  a   site  which  had  been   contaminated  and  remediated  



True  in  strong  market.  In  a  weak  market,   a  purchaser  would  try  to  reduce  the   price.  Negotiate  on  the  basis  of  what   historically  on  the  site.   Marketing  a  site  of  this  nature,  you   would  provide  a  full  marketing  campaign,   including  the  full  remediation   information   Y   Yes,  different  sectors  of  the  market  



You  would  disclose   Does  the  marketing  of  housing   sites  differ  depending  on   whether  small  or  large  site   28  house  site   Probably  medium-‐sized   Who  market  to     Larger  local  or  national  homebuilders     Mr  Wood’s  evidence  was  the  same  position  he  explained  in  consultation  earlier  that   day.  In  cross-‐examination  by  Roddy  Dunlop  QC  (the  defenders’  senior  counsel),  the   following  exchange  took  place:     Mr  Dunlop   Mr  Woods   2011  Financial  crisis  –  marked   Y   decline  in  residential  land   In  market,  the  absence  of   Y   detailed  planning  consent   provided  a  break  on  valuation   Conclusions  to  Clydesdale  Bank  –   Y   these  assumptions  leading  to   valuation  of  £1.6M.     Difference  of  value  of  land  as   Y   compared  with  land  without   contamination.   If  successful  remediation,  the  2   Y   values  are  the  same     After  Mr  Woods’  evidence,  Mr  Campbell  was  granted  a  brief  adjournment  to  decide   what  further  witnesses  were  to  be  led  for  the  pursuer.  During  that  time,  he  spoke  to   Melanie  Collins  and  explained  the  import  of  the  evidence  from  Ian  Woods,  namely,   that  there  was  no  evidential  basis  for  the  claim  of  blight.       Mr  Campbell  was  dissatisfied  with  the  instructions  he  received  from  Miss  Collins  at   that  time.  When  the  proof  resumed,  he  sought  to  adjourn  until  the  following  day.   My  note  of  his  submission  is:  “I  am  not  satisfied  with  the  instructions  I  have  obtained   today.  I  require  instructions  from  the  pursuer;  I  require  to  consult  with  the  pursuer   personally.  I  expect  that  I  can  do  that  this  afternoon.  I  require  to  adjourn  to  discharge   my  professional  responsibilities.”    
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  The  court  asked  whether  Mr  Brown  (a  witness  for  the  pursuer)  was  available  to  give   evidence.  Mr  Dunlop  did  not  wish  to  start  his  case  until  he  knew  whether  Mr  Brown   was  to  be  led.  Mr  Dunlop  said  that  he  could  start  his  case  with  the  evidence  of  Mr   Boyd.  He  then  raised  an  additional  concern,  submitting  that  Article  12  of   condescendence  was  framed  in  a  way  which  called  into  question  whether  there   could  be  any  role  for  valuation  evidence.  It  was  framed  on  the  basis  of  £4.1M  loss  in   the  value  of  the  land  due  to  leachate,  but  the  evidence  of  leaching  was  not  there.     Lord  Woolman  said  the  pursuer  was  in  a  “zugzwang”:  whichever  move  is  made,  the   result  is  check-‐mate.  This  was  the  pivotal  moment  in  the  proof  when  it  was  clear   there  was  no  evidential  basis  for  the  £4.1M  claim,  nor  could  there  be.  Lord  Woolman   said  he  wanted  to  afford  senior  counsel  some  opportunity  to  take  instructions  and   wondered  whether  to  adjourn  until  2  pm.  His  Lordship  then  said  that  on  the  basis  of   Donal  Nolan’s  statement,  Miss  Collins  was  in  charge  of  all  matters  relating  to  the   development.  That  was  also  covered  in  cross-‐examination.  The  implicit  suggestion   was  that  this  was  a  matter  for  instructions  from  Miss  Collins.  Mr  Campbell  replied:   “That  is  entirely  correct.  I  have  concerns  about  the  instructions  I  am  receiving.”     Lord  Woolman  granted  an  adjournment  until  2pm.  Immediately  outside  the  court-‐ room,  Mr  Campbell  had  a  telephone  conversation  with  Daniel  Falls,  solicitor.  My   note  of  what  Mr  Campbell  said  in  that  conversation  is  as  follows:  “Outlining  difficulty   faced  in  relation  to  blight  issue.  Evidence  does  not  support  the  claim  for  blight.  The   tender  should  probably  be  accepted,  subject  to  the  payment  of  landfill  tax.  The  cost   of  removal  is  estimated  as  £300k.  That  would  leave  quite  a  bit.  A  broad  axe:  if   remediate  land  then  the  value  is  the  same  whether  or  not  the  contamination  had   taken  place.  A  lot  of  emotional  baggage  here.  A  lot  of  heat  because  they  feel  so   aggrieved.  MC  and  Donnelly  want  blood  on  the  walls.  I  am  trying  to  address  this  in  a   sensible  way.  The  court  has  given  me  until  2  pm.  Might  give  me  until  tomorrow   morning.  MC  is  not  making  any  sense  at  the  moment,  despite  her  being  the  Agent.   Can  you  get  in  touch  with  him  and  try  to  get  DN  [Donal  Nolan]  through  here.”     I  had  a  consultation  with  Melanie  Collins,  John  Donnelly  (by  telephone)  and  Gregor   McPhail  (trainee  solicitor)  at  room  D4  in  Parliament  House,  at  lunchtime  on  7   August.  I  summarised  where  the  value  of  the  claim  lay.  I  then  turned  to  the   contentious  issue.  Ian  Wood’s  evidence  was  that  with  gold  standard  remediation,   there  would  be  no  loss  in  the  value  of  the  property.  Any  loss  due  to  blight  was  based   only  on  the  theoretical  difference  between  2  identical  pieces  of  land.  In  practice,  no   two  pieces  of  land  were  identical.  The  evidence  of  Ian  Woods  was  double-‐edged.  The   blight  claim  was  unsupported  by  evidence,  however  the  remediation  claim  was   strengthened.  The  Scott  Bennett  method  statement  has  SEPA  approval.  That  was  the  
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‘gold  standard’.  National  homebuilders  would  want  that  gold  standard.  John   Donnelly  thought  that  Ian  Woods  should  not  have  been  called  to  give  evidence,  but   wanted  to  see  how  Lord  Woolman  weighed  up  the  evidence.  Miss  Collins  wanted  to   take  advice  from  her  “professional  team”  and  continue.  I  clearly  stated  that  the   pursuer  was  never  going  to  be  able  to  obtain  both  the  cost  of  remediation  and  the   loss  in  value  of  the  site  as  blighted.     At  2  pm,  the  proof  resumed  with  the  evidence  of  Alexander  Boyd.  A  further   consultation  took  place  at  4  pm  at  the  Raddison  Hotel  lobby  bar.  Senior  counsel  and  I   consulted  with  Miss  Collins  and  John  Donnelly.  Gregor  McPhail  was  also  present.     I  did  not  take  notes  of  the  consultation  in  the  Radisson,  but  the  content  of  the   discussion  was  the  same  as  my  consultation  earlier  in  the  day.  I  was  struck  by  that   similarity.  Mr  Campbell  clearly  stated  that  the  pursuer’s  claims  for  remediation  and   full  value  blight  were  legally  inconsistent.  The  evidence  of  Ian  Woods  supported  the   remediation  plan  prepared  by  Scott  Bennett  Associates.  His  evidence  did  not   factually  support  the  blight  claim.  There  was  no  evidential  basis  upon  which  the   blight  claim  could  be  presented  or  argued.     Miss  Collins  gave  clear,  if  reluctant,  instructions  not  to  proceed  with  the  blight  claim.       Mr  Campbell  advised  the  pursuer  and  Miss  Collins  that  the  tender  of  £700,000   should  be  accepted.  We  had  been  told  informally  that  the  defenders  were   considering  withdrawing  some  of  their  tenders,  but  would  leave  them  in  place  until   the  morning  of  8th  August.  Miss  Collins  said  that  she  would  not  settle  the  claim  and   wished  to  press  ahead  with  the  proof.  She  said  “full  steam  ahead”.     After  the  meeting,  I  was  copied  into  an  email  from  Mr  Campbell  to  Mr  Dunlop   intimating  that  the  pursuer  would  not  be  proceeding  with  the  blight  claim.  That   email  was  at  17:22  hours  on  7  August  2013.     The  tender  for  £700,000  was  withdrawn  the  following  morning.     Mr  Campbell  and  I  were  aware  that  Miss  Collins  was  dissatisfied  with  the  outcome  of   the  case  on  blight.  For  that  reason,  we  drafted  a  Joint  Note  explaining  what  had   occurred  and  why.  The  Note  was  written  in  an  effort  to  prevent  any   misunderstanding  by  Miss  Collins.          
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  2.



Letter  to  defenders’  agents  



  The  letter  was  the  subject  of  a  debate  before  Lord  Woolman  on  4  July  2013.  His   Lordship  issued  an  opinion  on  the  debate  in  which  the  letter  was  properly  construed   as  a  step  in  negotiations.  Subject  to  identifying  an  appropriate  operator  and  with  the   comfort  of  an  indemnity,  the  pursuer  was  still  viewing  removal  of  the  material  as  the   primary  solution  (para  25).  The  alternative  of  capping  was  advanced  in  outline  form,   with  important  matters  needing  to  be  worked  out.     In  my  opinion  prior  to  the  debate,  the  omission  of  the  words  “without  prejudice”  on   the  letter  in  question  is  not  relevant.  Where  correspondence  between  parties  takes   the  form  of  a  negotiation,  it  is  privileged  whether  the  correspondence  is  explicitly   “without  prejudice”  or  not  (Ofulue  v.  Bossert  [2009]  AC  990  (at  [12]  per  Lord  Hope  of   Craighead;  at  [43]  per  Lord  Rodger  of  Earlsferry;  and  at  [57]  per  Lord  Walker  of   Gestingthorpe).  The  defenders  referred  to  this  issue  in  submissions,  but  it  was  not   seriously  contended  that  the  omission  of  the  words  “without  prejudice”  had  any  real   bearing  on  the  issues  debated.  In  the  event,  omission  of  the  words  “without   prejudice”  was  not  relevant  to  Lord  Woolman’s  decision.       3. Key  witnesses  were  not  called     It  is  not  clear  from  this  head  of  complaint  which  witnesses  are  referred  to.  Written   statements  from  witnesses  were  lodged  in  process  and  some  were  subject  to   agreement  by  joint  minute  (Helen  McCrum,  Alex  Neil,  James  McIntosh).       4. The  evidence  of  Alex  Neil  MSP     Mr  Neil’s  evidence,  contained  in  his  written  statement,  was  admitted  as  evidence  by   a  Joint  Minute  of  the  parties  at  the  close  of  the  proof  on  14  August  2013.     No  precognition  had  been  taken  from  Mr  Neil.  As  far  as  I  was  aware,  the  whole  of  his   relevant  evidence  was  contained  in  the  written  statement.  Mr  Neil’s  credibility  and   reliability  were  not  in  issue.     There  was,  in  my  view,  no  additional  benefit  to  Mr  Neil  being  called  as  a  witness.  He   was  not  called  because  the  defenders  agreed  that  his  statement  would  be  treated  as   equivalent  to  his  evidence.    
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  5.



CDM  Records  



  Lance  Gordon  was  cross-‐examined  about  the  CDM  records:     Mr  Campbell   Mr  Gordon   Doonin  taking  material  to  Branchal  Road   No   Witnesses  saw  at  least  2  lorries   I  have  no  way  of  explaining  that   If  waiting  to  unload   I  don’t  know   A  36t  difference  in  material   I  wasn’t  there.  They  were  not  employed   We  saw  CDM  record   They  weren’t  employed  that  week.  Not   by  Advance.  Ryan  employed  them  as   sub-‐contractors   If  someone  saw  them  there  –  probable   I  wasn’t  there  –  not  able  to  comment   they  were  there     In  the  pursuer’s  submissions,  it  was  stated:  “There  was  unchallenged  evidence  that   on  19th  November  2010,  there  were  two  Doonin  lorries  waiting  to  unload  (A22,  the   diary  of  Councillor  Taggart).  In  the  week  of  15th  November  2010,  Doonin  were   engaged  by  Advance  on  the  Coltness  Primary  School  site  (A21,  p.  36).  No  WTNs   whatsoever  have  been  provided  for  Doonin.  Mr  Gordon  denied  employing  Doonin   ‘that  week’.”     The  interpretation  of  the  CDM  records  by  Cyril  Farleigh  would  not  have  added   anything  to  the  object  of  undermining  the  credibility  and  reliability  of  Lance  Gordon,   and  by  extension  of  criticising  the  working  practices  of  the  defenders.  The  point  of   this  line  of  evidence  was  also  to  show  that  some  of  the  waste  dumped  at  the   pursuer’s  premises  was  not  accounted  for  in  the  Waste  Transfer  Notes.     A  distinct  chapter  of  evidence  on  the  operation  of  the  defenders  at  the  Coltness   Primary  School  site  would  have  been  objected  to  by  the  defenders  as  irrelevant  to   the  matters  at  issue  in  the  proof.  The  court  would  not  have  permitted  a  detailed   analysis  of  the  defenders’  compliance  with  the  CDM  regulations  on  the  Coltness  site   as  that  line  of  evidence  would  not  have  shown  whether  it  was  more  or  less  likely   that  the  defenders  had  knowingly  dumped  contaminated  material  on  the  pursuer’s   premises.  The  fact  of  dumping  material  was  admitted.  The  relevant  issues  were  the   content  and  quantity  of  that  material.       6. Questions  to  Lance  Gordon  on  the  CDM  Records     Lance  Gordon  denied  that  Doonin  were  operating  at  the  Coltness  Primary  School  in   the  week  of  15  November  2010.  That  evidence  was  directly  contracted  by  the  CDM    
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records  for  Coltness  (A21,  p.  36).  This  adminicle  of  evidence  was  part  of  the   pursuer’s  submissions  (para  48).     The  weight  to  be  attached  to  this  evidence  was  a  matter  for  Lord  Woolman.  Lord   Woolman  noted  that  Mr  Campbell  made  a  “sustained  attack  on  the  credibility  of  Mr   Gordon”  (para  47),  but  he  regarded  Gordon  as  “an  honest  person”.         7. Waste  Transfer  Notes     This  head  of  complaint  proceeds  on  a  factually  inaccurate  basis.    The  WTNs  were   lodged  at  process  numbers  20/60  and  20/61.  They  were  referred  to  in  detail  at   paragraphs  44  to  49  of  the  pursuer’s  submissions.  The  two  sets  of  WTNs  were  those   produced  by  SEPA  and  those  obtained  by  Daniel  Falls,  solicitor.  They  were  carefully   analysed  (see  Appendix  1  of  the  pursuer’s  submissions).     The  two  sets  of  WTNs  were  different,  which  is  why  a  detailed  analysis  was  necessary.   The  court  was  invited  to  draw  conclusions  from  the  analysis  of  WTNs  presented.   Lord  Woolman  declined  to  do  so  (para  [54]  of  opinion).       8. The  stage  at  which  liability  was  admitted  by  the  defenders     The  defenders’  initial  position  was  that  the  dumped  material  was  inert.  This  was   incorrect,  as  highlighted  in  the  pursuer’s  submissions  (para  134  et  seq).  The  question   of  classification  of  waste  material  is  complex  (see  para  15  infra).     The  pursuer’s  submission  was  also:  “the  defender  admits  what  it  calls  “liability”,  but   that  admission  is  confined  to  an  admission  that  in  November  2010  it  has  deposited  a   quantity  of  material  in  situ.  It  does  not  admit  either  the  quantity  or  the  quality  of  the   deposited  material.  This  means,  it  is  submitted,  that  the  defender  has  stopped  short   of  a  full  admission  of  liability.”  (para  14).     In  cross-‐examination  of  Mr  Nolan,  Mr  Dunlop  said  “You  must  be  aware  that  liability   is  conceded”.  During  examination-‐in-‐chief  of  Ms  Collins,  Mr  Dunlop  intervened  to   say  “…to  remind  the  court  that  liability  is  admitted  …  I  accept  illegal  encroachment.”   (30  July  2013).     In  a  further  objection  during  examination-‐in-‐chief  of  Ms  Collins,  Mr  Dunlop   reiterated  that  liability  was  admitted,  and  “whilst  liability  admitted,  not  admitted  as  
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to  quantity  or  quality.  A  real  issue  is  how  much  and  how  much  of  what.  If  pursuer   entitled  to  damages  of  5kT,  15kT  is  quite  different.”  (31  July  2013)     I  recall,  but  have  not  noted,  a  statement  by  Mr  Dunlop  to  Lord  Woolman  at  an  early   stage  in  the  proof  that  liability  was  admitted.  I  no  longer  have  a  set  of  defences,  but   the  admission  of  liability  was,  as  submitted,  of  a  limited  nature.  That  was  highlighted   in  the  pursuer’s  submissions.     The  nature  of  the  defenders’  admissions  was  fully  before  the  court.  I  do  not  have  a   note  of  when  this  admission  was  made,  but  recall  that  it  may  have  been  introduced   by  adjustment  in  June  2012.  The  admission  was  of  such  a  partial  nature  that  (as  I   recall)  it  was  of  no  particular  moment  that  the  defenders  admitted  illegal  dumping  of   material  on  the  pursuer’s  land.  That  would  also  fit  with  the  various  pieces  of   correspondence  in  which  the  defenders  admitted  they  dumped  the  material,  but   said  they  did  not  know  its  content.       9. The  letter  from  Levy  McRae  to  Biggart  Baillie  on  removal  of  material  to  a   illegal  dump     A  substantial  amount  of  correspondence  between  parties’  agents  was  lodged  as   productions.  It  is  not  clear  precisely  which  letter  is  referred  to  in  this  head  of   complaint.     A  substantial  part  of  the  pursuer’s  submissions  was  based  on  this  line  of  evidence.  I   reproduce  it  here  [with  references  annotated  in  square  brackets].       “119.  The  application  for  planning  permission  for  removal  of  the  material  was   not  granted  until  9  July  2012  (A29  [13/65  of  process,  letter  from  North   Lanarkshire  Council,  dated  7  July  2012]).  It  was  subject  to  a  condition   foreshadowed  in  IKM’s  Report  (D14)  requiring  the  presence  of  a  Chartered   Environmental  Consultant  during  the  works.  B86    [13/43  of  process,  letter   from  Levy  McRae  to  Biggart  Bailie,  dated  11  July  2012]  is  an  offer  to  “remove   the  material  at  no  expense  to  your  client...to  (his)  reasonable  satisfaction,   and  to  make  available  quotations  to  have  the  material  removed.”  B87  was   an  offer  to  use  independent  contractors,  and  to  remove  in  compliance  with   planning  conditions  “to  their  own  site  which  is  licenced  to  handle  the   material”.  Was  there  such  a  site?      
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120. It  is  clear  that  the  level  of  mistrust  was  high  (MC,  chief,  Day  2,  am;   Stuart  Peat,  Statement,  para  35).  The  defenders’  site  was  not  named.  There   is  no  evidence  that  the  defenders  owned  or  controlled  a  licensed  disposal   site.  By  15  June  SEPA  had  confirmed  to  the  pursuer  (B25)  that  it  held  no  soil   analysis  for  the  material.    Lance  Gordon’s  Method  Statement  was   foreshadowed  in  B27,  but  the  agreed  evidence  of  Stuart  Peat  at  paras.  18,  34   and  36  indicates  that  the  Method  Statement  was  never  produced.     121. By  21  August  the  pursuer  knew  that  his  own  expert  adviser,  SBA   considered  that  “the  asbestos  content  of  the  imported  soil  materials   present(ed)  a  risk  to  human  health  with  respect  to  the  proposed  residential   housing  to  be  constructed  at  the  site,  for  which  planning  consent  (had)  been   granted.”  And  that  SEPA’s  agreement  was  being  sought  to  the  proposition   that  the  “material  is  a  human  health  risk”  and  “not  suitable  for  use  on  the   site  under  a  para  19  exemption”.       122. B88  [13/45  of  process,  letter  from  Levy  McRae  to  pursuer,  dated  1   August  2012]  is  further  offer  to  remove  “to  your  reasonable  satisfaction”   “using  a  third  party  company”  free  of  cost  to  the  pursuer.  B91  (24  August)   and  B92  (27  August,  following  a  change  of  agent)  repeats  this  offer.     123. On  18  October  2012,  Alexander  Boyd,  previously  employed  by  the   pursuer,  swore  an  affidavit  (B93)  in  which  he  deponed  that  “the  deposited   material  was  inert  and  did  not  contain  any  significant  hazardous  or  toxic   material.”  This  contradicts  SBA’s  advice.     124. B94  is  a  further  offer  from  Levy  &  McRae,  dated  23  October  2012  in   which  after  repeating  the  offer  it  is  asserted  that  “there  is  no  legal   impediment  regarding  removal  so  far  as  SEPA  is  concerned.  In  particular,  no   advance  permission  from  SEPA  is  required  (or  indeed  attainable).”  This   statement  can  only  be  attributed  to  an  error  on  the  part  of  the  author,  Mr   Watson,  who  did  not  testify,  although  his  statement  is  one  of  those  sworn   for  the  defence.       125. The  letter  goes  on  to  re-‐assert  the  proposition  that  ACS  had  been  the   victim  of  a  fraud,  which  the  pursuer  has  always  contended  to  be  inherently   improbable.       126. The  offer  to  remove  was  repeated  on  5  November  in  B96,  with  the   addition  of  a  Third  Party  supervising  firm  of  Engineers,  David  R  Murray   Associates.  DJ  Falls’  reply  refers  to  a  “verbal  exchange”  which  on  the  
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evidence  was  understood  to  refer  to  the  proposed  deposit  of  waste  at  a   housebuilding  site  in  Broomhouse  (Miss  Collins,  evidence  in  chief)/  The  offer   was  repeated  on  7  November  (B98)     127. However,  on  29  November  SEPA  (Chris  Dailly)  confirmed  that  Periston   Properties  Ltd  had  registered  an  exemption  for  its  site  at  Woodend  Washery   on  June  2010,  and  that  it  was  unlikely  that  waste  which  has  been  deemed   hazardous  to  human  health  could  be  accepted  under  a  Paragraph  13   exemption,  although  this  would  depend  on  the  nature  and  concentration  of   any  contaminants.  It  was  thus  inevitable  that  further  examination  of  the   material  was  going  to  be  required.    The  author  went  on  to  confirm  that  a   Waste  Management  Licence  granted  to  Doonin  Pant  had  been  suspended  in   2006;    that  the  Woodend  Washery  site  had  not  been  authorised  as  a  landfill;   and  that  Mr  Doonin    and  his  company  had  been  convicted  under  the  EPA  s.   33  (Prohibition  on  unauthorised  or  harmful  deposit,  treatment  or  disposal   etc.  of  waste).  B95  and  B  104  refer  to  that  conviction.     128. On  21  December  2012  (B105),  the  defenders  sought  to  divorce   themselves  from  the  removal  process,  and  offered  the  names  of  four   hauliers,  but  without  credentials.  One  of  them  was  Periston  Properties  Ltd,   Mr  Doonin’s  company.     129. On  24  May  20123  (B125)  Levy  &  McRae  offered  the  services  of   Greensolutions  (Glasgow)  Ltd,  which  on  inquiry  turned  out  to  be  the   occupant  of  a  derelict  building  in  Poplin  Street,  Glasgow.  Mr  Gordon  did  not   know  of  its  liquidation  by  the  High  Court  in  Belfast  after  the  proof  had   commenced.”     The  correspondence  from  Levy  McRae  to  Biggart  Baillie  was  largely  produced  and   founded  upon  in  submissions  (paras  126  –  129).  The  significance  of  the  letter  from   Levy  McRae  (in  showing  the  intended  unsuitable  location  for  removal)  was   undermined  by  Ms  Collins’  evidence  on  when  she  became  aware  of  the  unsuitability   (see  para  17  infra).       10. Requirement  of  planning  permission     It  is  not  clear  in  this  head  of  complaint  when  it  is  contended  that  Mr  Campbell  said   planning  permission  was  required.  If  it  is  correct  that  Mr  Campbell  said  planning   permission  was  not  required  (which  does  not  feature  in  any  of  my  notes  of  any  
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consultation  I  attended),  it  is  not  clear  how  that  advice  had  any  bearing  on  the  issues   at  proof.       Planning  permission  was  a  matter  discussed  at  a  consultation  on  29  July  2012.  By   then,  the  defenders  had  made  an  application  for  planning  permission.  Bob  Ramage   stated  that  North  Lanarkshire  Council  considered  that  planning  permission  was   required.  Those  present  at  the  consultation  discussed  whether  the  defenders’   application  might  be  a  way  of  delaying  having  to  take  action  (the  next  planning   committee  meeting  was  to  be  in  August).  At  that  consultation,  Ms  Collins  said  that   she  intended  to  have  the  material  removed  herself.     This  matter  was  also  founded  upon  in  the  pursuer’s  submissions:     “The  view  of  North  Lanarkshire  Council  in  October  2011  was  that  planning   permission  was  required  before  works  could  commence  to  remove  the   deposited  material  (evidence  of  Fraser  Miller).  That  was  the  reason  for  the   defenders’  application  (A27).  NLC  required  6  further  items  of  detailed   information  before  the  application  could  be  considered  (B48).  The  IKM  report   was  submitted  on  21st  March  2012,  but  other  items  of  information  had  not   been  provided  by  the  defenders  (B55).  The  Planning  and  Transportation   Committee  met  on  28th  June  2012  and  decided  to  make  a  site  visit  (A27,  p.  8).   The  application  for  planning  permission  was  granted  on  9th  July  2012.  It  is   submitted  that  the  material  could  not  have  been  removed  by  either  party   whilst  the  planning  application  was  under  consideration  by  North  Lanarkshire   Council.  Any  delay  in  the  removal  of  the  material  between  31st  October  2011   and  the  grant  of  planning  permission  on  9th  July  2012  was  not  caused  by  the   pursuer.”  (para  137)     The  requirement  by  NLC  for  planning  permission  effectively  meant  that  no  action   could  be  taken  to  remove  the  material  from  30  November  2011  to  9  March  2012.   That  was  a  factor  explaining  the  pursuer’s  failure  to  take  action  during  that  time  and   was  founded  upon  in  the  pursuer’s  submissions.       11. Evidence  of  Councillor  John  Taggart     I  do  not  have  any  contemporaneous  note  of  the  information  that  Councillor  John   Taggart  was  approached  with  a  bribe.  My  recollection  is  that  we  received   information  towards  the  end  of  the  first  week  of  proof  that  Mr  Taggart  had  been   approached  with  a  bribe  not  to  give  evidence.  Senior  Counsel  instructed  Fiona  



 



13  



Moore,  the  partner  of  the  Edinburgh  agents,  Drummond  Miller,  to  take  a  statement   from  Councillor  Taggart.     The  most  accurate  account  of  Councillor  Taggart’s  position  will  be  in  that  statement.   My  recollection  of  Ms  Moore’s  summary  is  that  a  person,  whose  identity  was   unknown  to  Mr  Taggart,  telephoned  him  about  this  case  and  offered  a  bribe.  There   was  nothing  to  identify  that  person  or  connect  that  person  to  the  defenders.     An  allegation  that  the  defenders  had  been  involved  in  bribing  an  elected  public   official  to  commit  perjury  in  court  would  have  been  extremely  serious.  There  was  no   basis  upon  which  an  allegation  of  that  sort  could  have  been  made  by  a  responsible   solicitor  or  advocate.  There  could  also  be  no  further  investigation  (particularly  in  the   midst  of  the  proof  diet)  as  it  was  not  known  who  made  the  telephone  call.     The  clear  advice  of  Mr  Campbell  was  that  nothing  could  be  done  with  the   information  received.  It  did  not  come  remotely  near  to  something  which  could  be   used  in  evidence.  I  entirely  concurred  with  his  opinion,  as  did  Ms  Moore.  Mr   Campbell  carefully  explained  this  to  Ms  Collins.       12. Evidence  of  Stuart  Peat,  SEPA     Evidence  was  led  from  Kenny  Boag  on  6  August  2013.  He  adopted  his  written   statement.  Mr  Boag  explained  the  basis  of  SEPA  involvement,  including  the   correspondence  with  Scott  Bennett  Associates  (productions  B90  and  D19).       Mr  Boag  explained  what  level  of  contaminants  led  to  classification  of  materials  as   “special  waste”,  “controlled  waste”  and  “inert”.       Mr  Peat’s  evidence  would  have  related  to  productions:  B22,  B25,  B35,  B90,  B103,   B113  and  D19.  These  were  all  covered  by  other  witnesses  during  the  course  of  the   proof.  There  were  no  productions  concerning  any  ongoing  investigations  of  the   defenders  by  SEPA.  There  were  also  no  pleadings  on  record  concerning  ongoing   investigations  of  the  defenders  by  SEPA.     Any  evidence  of  ongoing  investigation  of  the  defenders  by  SEPA  was  likely  to  be   objected  to  by  the  defenders  as  irrelevant  to  the  issues  in  this  case.  It  would  not   have  undermined  the  credibility  or  reliability  of  any  particular  witness.  In  my   opinion,  an  objection  to  this  line  of  evidence  would  have  been  bound  to  succeed.  In   any  event,  even  had  the  evidence  been  allowed,  the  weight  to  be  attached  to  SEPA   investigating  the  defenders  would  have  been  negligible.  The  existence  of  an  
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investigation  tells  the  court  nothing  about  whether  or  not  the  defenders  have   carried  out  illegal  dumping  in  other  circumstances.     13. [Omitted]     14. Evidence  of  opinion  from  counsel     I  have  not  seen  the  letter  from  the  instructing  solicitor,  nor  have  I  ever  seen  the   Opinion  from  Gail  Joughin,  Advocate.  Until  the  evidence  of  Mr  Boyd,  I  was  not  even   aware  that  Ms  Joughin  had  been  involved  in  the  case.     As  Lord  Woolman  remarks  in  his  opinion,  it  is  unusual  for  the  court  to  hear  evidence   of  advice  given  by  a  legal  advisor.  The  evidence  of  Ms  Joughin’s  opinion  was  not   intentionally  elicited  by  senior  counsel  for  the  defenders;  it  arose  during  a  narrative   given  by  Alex  Boyd  at  the  outset  of  his  evidence  on  7  August  2013.  He  said:  “I  walked   away  from  the  Branchal  Rd  because  I  was  disgusted  by  what  going  on  and   disillusioned.”,  to  which  senior  counsel  asked:  “Why?”.  That  was  not  a  question   which  could  have  been  objected  to.  It  was  during  a  long  narrative  by  Mr  Boyd  that,  in   two  short  sentences,  he  said:  “I  received  a  note  from  the  counsel  –  she  said  the  best   way  forward  was  to  remove  the  material.  The  pursuer  should  have  a  reasonably   good  reason  for  not  allowing  removal  of  the  material.”     The  hearsay  evidence  of  Mr  Boyd  of  Ms  Joughin’s  opinion  was  was  not  taken  in   direct  response  to  an  objectionable  question.  None  of  the  parties  expected  that   evidence  to  emerge.     The  emergence  of  this  evidence  was  damaging  to  the  pursuer’s  case  because  it   showed  that  Ms  Collins  had  failed  to  follow  legal  advice  at  an  earlier  stage  to  remove   (or  allow  removal  of)  the  material.  It  was  damaging  because,  as  Mr  Boyd  went  onto   say,  Ms  Collins  said  soon  after  she  received  that  advice  that  she  would  only  accept   settlement  if  the  defenders  paid  £3  million.     The  evidence  of  Ms  Collins  refusing  offers  of  removal  of  the  material  and  wanting   payment  of  a  large  sum  was  consistent  with  her  evidence  and  the  other  evidence  in   the  case.                
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15.



Evidence  of  Alex  Boyd  



  Mr  Campbell’s  first  question  in  cross-‐examination  to  Mr  Boyd  was  that  he  had  acted   for  Mr  Nolan  in  connection  with  open  cast  extraction.  Mr  Boyd  replied  “No,  that  was   later”.     He  was  then  taken  to  his  NPL  report  (production  B14),  an  email  to  him  from  Stewart   Peat  of  SEPA  (B18)  and  the  assumption  that  the  defenders  contended  a  reasonable   belief  that  the  Branchal  Road  was  licenced  by  SEPA.  Mr  Campbell  pressed  Mr  Boyd  3   times  to  explain  how  Grahams  construction  could  believe  that  Branchal  Road  was  a   licenced  site.  Mr  Boyd  appeared  evasive.     The  NPL  report  prepared  by  Mr  Boyd  clearly  states  (para  3.1)  that  the  site  had  been   covered  with  5000m3  of  waste  materials  containing  inter  alia  asbestos.  He  was  not   asked  to  consider  the  concentration  of  asbestos  in  the  material.     In  evidence,  Mr  Boyd  said  that  his  investigation  was  trying  to  establish  whether   there  was  asbestos  in  abundance.  If  it  was  in  abundance,  he  would  consider  that  the   material  might  technically  be  hazardous.     Mr  Boyd’s  evidence  was  that  the  waste  was  not  “hazardous”.    Mr  Boyd  stood  by  the   findings  in  the  NPL  report.     There  was  never  any  suggestion  by  Mr  Boyd  that  there  was  “nothing  wrong”  with   the  dumped  material.  As  is  plain  from  his  report  and  his  evidence,  the  material   contained  contaminants.  As  found  by  other  witnesses,  those  contaminants  (leaving   aside  asbestos)  were  generally  not  of  extremely  high  levels,  although  the  ground  was   unsuitable  for  house  building.  Mr  Boyd  did  not  quantify  the  amount  of  asbestos  he   found.     The  affidavit  by  Mr  Boyd  (B93)  in  which  he  deponed  “the  deposited  material  was   inert  and  did  not  contain  any  significant  hazardous  or  toxic  material.”  was  clearly   contradicted  by  the  results  of  the  Scott  Bennett  Associates  report  and  was   contradicted  by  his  earlier  advice  (D8).  This  was  part  of  the  pursuer’s  submission   (para  124).     The  technical  assessment  of  whether  material  was  “inert”,  “controlled  waste”  or   “special  waste”  is  important.  This  assessment  is  complicated  by  the  existence  of  two   different  regimes  of  waste  management  classifications  and  landfill  tax  regimes  which   use  similar,  but  different  classifications.  Mr  Boyd’s  statement  that  the  material  was   “inert”  meant  that  most  of  it  could  be  disposed  of  in  an  ordinary  landfill.  The  
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asbestos-‐containing  material  could  either  be  “controlled  waste”,  or  in  very  high   concentrations,  “special  waste”.  Individual  items  of  asbestos  might  very  well  be   “special  waste”,  but  contained  in  soil  they  might  only  be  “controlled  waste”.  As   “hazardous  waste”  (an  English  legal  term)  is  to  be  equated  with  “special  waste”,  Mr   Boyd’s  opinion  in  the  affidavit  may  be  correct.  That  is  not  to  say  that  it  was  not   contaminated  waste  that  should  be  safely  disposed  of.       It  was  clearly  not  Mr  Boyd’s  position  that  there  was  “nothing  wrong”  with  the   material,  otherwise  he  would  not  have  said  that  the  ground  was  unsuitable  for   house  building.  His  apparent  change  of  position  was,  in  any  event,  founded  upon  by   the  pursuer  in  submissions.       16. Lord  Woolman’s  observations     The  substance  of  this  complaint  largely  duplicates  complaint  1,  supra.  However,  this   complaint  proceeds  on  an  incorrect  factual  basis.  Lord  Woolman  did  not  say  on  the   second  last  day  of  the  proof  that  the  pursuer  had  a  stateable  claim  for  blight.  Firstly,   no  judge  would  offer  an  observation  on  the  merits  of  a  disputed  claim  during  the   course  of  evidence.  Secondly,  there  was  no  evidential  basis  whatsoever  for  the  blight   claim  by  that  stage  of  the  proof,  so  there  was  no  stateable  claim  for  blight.         17. Mitigation  of  loss     The  mitigation  of  loss  chapter  of  evidence  was  a  challenging  aspect  of  the  pursuer’s   case.  The  defenders  produced  months’  worth  of  solicitors’  letters  offering  to  resolve   the  dispute.  They  were  textbook  examples  of  well-‐written  offers  to  resolve  the   dispute.  The  letters  contained  various  offers,  including  removal  by  third  parties  and   removal  to  the  satisfaction  of  the  pursuer.  None  of  the  offers  were  accepted  and,  for   the  most  part,  no  realistic  counter-‐offers  were  made.       The  manner  of  the  pursuer’s  conduct  of  the  litigation  was  central  to  Lord  Woolman’s   findings  on  Ms  Collins’  evidence  and  his  decision.     The  pursuer  made  the  following  submissions  regarding  the  offer  to  remove  to  a  site   operated  by  Doonin  Haulage  Ltd  (para  118):       “In  June  2012,  the  defenders  offered  to  remove  the  material  through  Doonin   Haulage  Ltd  (B76).  The  material  was  to  be  taken  to  Woodend  Washery  in  Armadale,   registered  under  Periston  Properties  (a  company  owned  by  Mr  Gary  Doonin).  In  
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October  2012,  Mr  Doonin  was  convicted  of  “keeping  waste  in  a  manner  likely  to   pollute  the  environment  or  cause  harm  to  human  health”  and  of  keeping  controlled   waste  at  the  Woodend  site  without  the  authority  of  a  waste  management  licence   (B95).  On  the  basis  of  the  SBA  report  findings,  it  was  unlikely  that  the  material  could   be  accepted  under  the  waste  management  exemption  quoted  by  the  defenders  in   June  2012.  The  pursuer  was  subsequently  informed  that  the  waste  management   licence  for  the  Woodend  site  had  been  suspended  since  16th  February  2006  (B103).   From  October  2012,  the  pursuer  was  aware  that  the  disposal  site  proposed  by  the   defenders  was  inappropriate  and  it  would  have  been  in  breach  of  his  duty  of  care  to   dispose  of  the  material  in  the  manner  proposed  by  the  defenders.”     In  examination-‐in-‐chief  by  Mr  Campbell,  Ms  Collins  stated:     Mr  Campbell   Ms  Collins   Trying  to  take  this  as  a  piece.  Why  is  it   S  Shields,  manager  of  Advance  met  to   you  turned  down  the  repeated  series   discuss  removal  of  material.  SS  said  he   had  a  site  in  Broomhouse  in  Ballieston.   SEPA  now  conducted  investigations  into   that  site.   Photos  of  that  site   Y   B118   Y   Ld:  when  were  the  photos   4  months  ago   When  was  the  meeting   A  couple  of  months  before  that   So  Jan  or  Feb  this  year   Y   This  year   Sorry  –  I  think  the  year  before.  These   pictures  were  3  or  4  months  ago     When  cross-‐examined,  Ms  Collins  stated  that  she  did  not  know  of  any  problem  with   the  Washend  Washery  site  (connected  to  Doonins)  when  the  offer  to  remove  was   made  in  June  2012:     Mr  Dunlop   Ms  Collins   The  whole  process  began  with  the   Offer  to  remove  to  Washend  Washery.   involvement  of  Doonin   Yes,  I  have  a  concern  with  that.   You  agreed  that  ACS  offer  began  with   I  don’t  think  that  was  said   Doonin’s   Doonins   When  offers  made,  we  asked  for  method   statement   Doonins  mentioned  once  in  June  2012   I  don’t  think  we  knew  that  Woodend   Washery  had  a  problem   When  you  rejected  the  offer  in  June,  you   No,  they  gave  a  waste  licence  attached   didn’t  know   to  the  letter  to  Biggart  Baillie    
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In  cross-‐examination,  it  was  suggested  that  Ms  Collins  had  refused  the  offer  in  June   2012  as  a  result  of  information  becoming  available  to  her  in  November  2012  that   Gary  Doonin  was  convicted  of  illegal  dumping  (see  B102  and  B95).       The  evidence  in  relation  to  Greensolutions  was  covered  in  the  pursuer’s  submissions:   “On  24  May  20123  (B125)  Levy  &  McRae  offered  the  services  of  Greensolutions   (Glasgow)  Ltd,  which  on  inquiry  turned  out  to  be  the  occupant  of  a  derelict  building   in  Poplin  Street,  Glasgow.  Mr  Gordon  did  not  know  of  its  liquidation  by  the  High   Court  in  Belfast  after  the  proof  had  commenced.”  (para  129)     Ms  Collin’s  explanation  of  distrusting  the  defenders’  offers  was  covered  in  evidence   in  considerable  detail.  Evidence  of  the  unsuitability  of  Doonin’s  and  Greensolutions   was  given  and  the  pursuer  made  submissions  on  it.  As  is  clear  from  Lord  Woolman’s   opinion  (paragraphs  23  to  33),  there  were  a  number  of  offers  made  and  rejected   before  any  mention  was  made  of  Doonin’s  or  Greensolutions.     Lord  Woolman  found  that  Ms  Collins  was  unable  to  formulate  a  clear  rationale  for   rejecting  Advance’s  offers.  It  was  significant  to  his  finding  that  the  Sheriff  Court   action  sought  specific  implement  for  removal  of  the  material  (which  Ms  Collins   rejected  when  offered  by  the  defenders)  and  the  averment  that  the  defenders  had   refused  the  pursuer’s  requests  for  removal  (which  was  factually  inaccurate).       18. Questions  to  IKM  on  content  of  material     Mr  Parsons  of  IKM  gave  evidence  on  8  August  2013.  He  spoke  to  his  report  D14.   With  reference  to  p.  38  of  the  report,  I  noted  his  evidence:  “The  material  is   demolition  materials.  One  might  be  that  there  were  materials  not  identified  during   the  demolition  –  knock  holes  in  walls,  but  structures  are  complicated  things.  Other   possibilities  that  materials  from  somewhere  else  came  to  site.  They  are  small   amounts.  Sometimes  thumbnail  size  pieces  of  fibres.  Asbestos  is  common  in  the   environment  …  In  my  opinion  because  low  levels  of  asbestos    there  is  a  low  risk  of   release.  Site  not  suitable  for  use  in  gardens.  The  material  in  the  soil  –  not  suitable  for   topsoils  in  a  garden.  Would  need  an  intervention.”     I  am  not  aware  of  Mr  Parsons  changing  his  position  on  the  classification  of  the   material.  My  note  on  his  evidence-‐in-‐chief  is:     Mr  Dunlop   Mr  Parsons   Outside  this  litigation:  if  a  client  said  I   If  I  found  out  a  large  amount  of  asbestos,   have  land  with  pre-‐existing  asbestos  and   all  over  the  site,  I  would  expect  it  to  be  
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further  asbestos  dumped  of  land  and   asked  for  your  opinion  on  how  best  to   remediate   Removal  is  the  other  option  –  can  it  be   removed  and  disposed  of  as  inert     So  not  all  of  the  soil  can  be  disposed  of   as  inert  



  In  cross-‐examination  by  Mr  Campbell:     Mr  Campbell   TP1  to  6  asbestos  visually  identified  on   the  site  –  lab  analysis.  All  other  chemical   information  [reads]  therefore  lower  rate   of  landfill  tax.  All  material  other  than   asbestos  is  inert   All  other  information  –  everything  other   than  asbestos  is  inert   It  is  the  asbestos  which  makes  it  non-‐ hazardous   It  is  asbestos  which  turns  from  inert  to   non-‐hazardous   Asbestos  requires  characterisation  as   non-‐inert   May  reduce  quantity,  subject  to  landfill   approval  –  a  watching  brief:  sifting   process  on  site   You  have  to  be  confident  that  there  is   nothing  harmful  in  the  one  you  choose   Last  sentence:  IKM  do  not  consider  that   the  material  would  not  be  suitable  for    



removed.  If  a  discrete  amount  of   asbestos,  then  might  try  to  retain  it  on   site   Soils  are  hazardous,  non-‐hazardous  and   inert   There  are  some  materials  are  non-‐ hazardous  and  inert   Classification:  (i)  waste  classification  –   non-‐hazardous  non-‐inert;  (ii)  landill  tax.   Some  sampling  and  if  you  don’t  find   asbestos  –  those  materials  could  be   inert.  The  remaining  soils  with  asbestos   are  non-‐inert.  Non-‐hazardous  soils  can   be  low  or  standard  rated.  The  way  it  is   decided  –  the  bulk  of  the  materials:   lower  rate  or  the  normal  rate.  Depends   on  the  main  component.  Where  there  is   an  indiscernable  amount  which  is   standard  rate,  HMRC  consider  that  to  be   acceptable  at  the  lower  rate.  Could  be   low  rate  as  non-‐hazardous  and  still  not   inert  



Mr  Parsons   Every  site  considered  on  merits.  Present   characterisation.  May  help  in   determining  the  level  of  tax.  Asbestos   not  visible  to  naked  eye.  There  was   visible  asbestos  which  could  be  non-‐ hazardous.   …   Asbestos  not  visible     Yes,  we  consider  there  is  potentially  non-‐ hazardous  non-‐inert   Y   Sifting  or  zoning  process   Y   [long  pause]  I  can’t  answer  that.  I’m  not   sure  what  that  means   20  



off-‐site  use     Mr  Parson’s  evidence  was  that  the  material  in  general  was  non-‐hazardous  inert.   Where  asbestos  was  present,  it  was  non-‐hazardous  non-‐inert.  I  am  not  aware  of  him   changing  his  position.       19. Advice  on  settlement     This  head  of  complaint  largely  duplicates  1,  supra.  Mr  Campbell  advised  the  pursuer,   Miss  Collins  and  John  Donnelly  in  writing  on  7  August  2013  to  accept  the  tender  of   £700,000.  That  advice  followed  the  advice  (given  in  3  meetings  during  the  course  of   the  day)  that  the  blight  claim  had  no  evidential  basis  and  was  bound  to  fail.     The  observation  that  “no  part  of  the  claim  was  being  dropped”  is  not  an  accurate   statement.  The  whole  purpose  of  the  meeting  at  the  Radisson  hotel  was  to  advise   that  (i)  the  blight  claim  had  to  be  dropped;  and  (ii)  the  tender  of  £700,000  should  be   accepted.       20. Defenders’  applications  to  SEPA     Lance  Gordon  was  questioned  in  detail  about  the  applications  to  SEPA  in  cross-‐ examination:     Mr  Campbell   Mr  Gordon   When  did  you  realise  that  you  didn’t   On  19th.  I  continually  asked   have  a  licence   Didn’t  you  start  dumping  without  a   I  got  this  as  a  precautionary  measure   licence  and  hoped  you  wouldn’t  get   caught   This  document  does  not  say   N   precautionary  measure  or  anything   If  provided  on  15/11  –  a  lie:  intended   I  was  going  on  the  basis  of  information  of   start  date   Edwards   Signed:  start  date.  Running  for  a  couple   This  was  precautionary  application  to   of  days  before  got  it  back   SEPA   You  must  have  got  this  letter  back  on   Y   16/11/10   Can  see  on  final  page  that  cross-‐sectional   There  was  a  cross-‐section  of  the  plan   plan  had  been  provided,  but  no  plan   provided  with  the  application   SEPA  wrote:  They  hadn’t  had  a  cross-‐ There  was  a  topographical  survey   sectional  plan,  yet  you  told  us  that  a  plan  
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was  carried  out  before     You  didn’t  sent  that     You  had  the  data   When  you  got  this  letter  back  –  not   satisfied  that  they  had  the  owner’s   permission   What  had  you  told  them  about  the   owner   Top  of  p.  6   “We  are  the  sub-‐contractor…”  Any   evidence  of  permission   Letter  sent  by  you  on  8/11   Barely  credible  that  such  a  distinguished   company  could  operate  in  this  way  –   entirely  verbal:  are  you  in  the  habit  of   this   Except  he  did  not  produce  any   permission   A23  –  same  style  of  letter:  25/11,  your   application  being  returned  to  you:  why   Application  on  22/11  



If  over  5000t,  I  was  of  the  opinion  that  I   didn’t  need  to  send  in  topographical  plan   No,  it  was  completed  on  20/11.     Y   Y   We  told  them  it  was  Mr  Edward   Y   N   Y   Because  we  knew  him  for  several  years.   We  had  a  professional  relationship.  No   reason  to  doubt  him    



I  think  it  was  because  of  the  issue  on  site   –  they  aware  of  it  then   No,  same  application  I  sent  back  giving   clarification   In  what  form  did  you  provide  the   I  sent  the  application  back  in  with  the   clarification   supplementary  information   What  information   Edwards   You  had  already  given  that  information   A20,  p.  8  Landownership   p.  6:  Specify     Mr  Edward…The  occupier  of  the  land  or   without  the  consent  of…  name  and   address..   Given  Edwards  name  address  and  reason   Given  that  Mr  Edward  the  agent  for  the   p.  8`:  require  further  information:  what   owner   information  in  addition   Change  position  –  Mr  Edward  not  the   Y   owner,  the  agent   DN  the  true  owner   Y   Did  you  ask  DN  if  knew  Mr  Edward   I  think  it  came  up  in  conversation   22/11  you  representing  that  Edward  is   I  had  previously.  Application  back  in  on   the  agent  of  the  landowner   15  with  Edwards  as  landowner.  By  22nd  I   knew  Edwards  not  the  landowner   What  you  represented  to  them  when   That  Edwards  is  the  landowner   sent  back     Or  agent   Criminal  offence  to  tell  lie  on  form   Y   Second  application  on  22/11,  after   I  put  in  the  week  commencing  15th.  They  
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stopped  working   Wasn’t  it  obvious  that  MC  –  you  had  no   permission  to  work  on  site   It  would  have  been  an  offence  



say  they  got  it  on   Y   But  I  put  that  application  in  before  I   learned  that   No  



Thank  you  for  notice  of  22nd  Nov  –  your   evidence  is  that  was  not  the  date  of  your   second  application   B18:  Letter  to  you  from  SEPA.  Were  you   No   there  on  19/11   SEPA  found  mixed  soil  and  brick  waste:   Can  change  topography   Not  for  improving  drainage   Not  talking  about  that   Mr  Edwards  said  raise  level  for  drainage   No  waste  licence   Y   Supply  all  WTNs   Yes,  supplied  to  SEPA   All  of  them   Y   In  response,  an  explanation  of  how  you   I  told  them  that  we  wanted  to  remove  it   intend  to  deal  with  the  waste   offsite,  if  I  remember  correctly   SEPA  kept  an  eye  on  this  –  final  written   Warning  not  to  do  it  again.   warning:  what  was  the  warning   Final  written  warning  –  previous   No,  first  and  final   warnings   No  previous  warnings   Not  to  my  knowledge   Provide  any  method  statement  to  SEPA   I  did   Not  produced  in  this  court   I  don’t  know       In  submissions,  the  pursuer  sought  to  challenge  the  credibility  and  reliability  of  Lance   Gordon  on  the  ground  that  his  evidence  that  he  thought  Mr  Edwards  was  to  provide   licences  for  waste  disposal  at  the  site  is  inconsistent  with  his  two  applications  to   SEPA  for  exemption  (but  was  consistent  with  the  absence  of  Mr  Edwards  from  the   witness  box  or  the  folder  of  statements).  The  evidence  of  the  defenders’  applications   to  SEPA  were  explored  in  detail.     I  attach  a  copy  of  Lord  Woolman’s  opinion  and  a  copy  of  the  pursuer’s  submissions.  I   am  content  to  answer  any  queries  the  SLCC  have  which  arise  from  this  letter.     Yours  faithfully,       Craig  M.  Murray   Advocate  
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