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WWW.LIVELAW.IN IN THE HIGH COURT OF DELHI AT NEW DELHI (CRIMINAL APPELLATE JURISDICTION) CRL. APPEAL NO. 944 OF 2016



In the matter of: MAHMOOD FAROOQUI



VERSUS



STATE (GOVT. OF NCT OF DELHI)



… APPELLANT ...RESPONDENT



Written Submissions on behalf of the Prosecutrix/Complainant INDEX: I.



Credible, consistent testimony of Prosecutrix, corroborated in all material particulars by witness and documents: Prosecutrix is a sterling witness.



II.



Prosecutrix’s testimony is corroborated by PW-10 Danish Hussain: Res Gestae Evidence



III.



Admission of the Accused/Appellant to committing forced oral sex on the Prosecutrix, in response to her email dated 30th March 2015



IV.



Email dated 12th April 2015 sent by Prosecutrix to the Appellant further re-enforces the impact that the rape had on the Prosecutrix.



V.



Subsequent conduct of the Prosecutrix shows urgency and anxiety to leave the house of the Appellant and trauma in coping with the violation of rape



VI. VII.



Delay in F.I.R has been satisfactorily explained by the Prosecutrix The Prosecution is not relying on PW-12 Ashish Singh, as he is an unreliable witness and childhood friend of the Appellant, and has been re-examined by the Prosecution



VIII.



Defence argument that rape is impossible due to paucity of time is without merit and not supported by evidence and independent record



IX. X.



No motive ascribed for the Prosecutrix, a foreign scholar to lodge a false complaint. New and contradictory defence taken at the Appellate stage is not supported by or emerge from the evidence



XI.



Defence oral arguments regarding immoral character and past sexual history of the Prosecutrix in contravention of law



(*NOTE: All page numbers refer to the evidence annexed to the 3 volumes of the Appeal, however, where the evidence/document being referred to has not been annexed in the 3 volumes of the Appeal, or is erroneous, the page numbers of the evidence/document from the Trial Court record have been referred to)
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I.



CREDIBLE,



CONSISTENT,



CORROBORATED



BY



TESTIMONY WITNESSES



OF



PROSECUTRIX



AND



DOCUMENTS:



PROSECUTRIX IS A STERLING WITNESS The case of the Prosecution is that the Appellant, Mahmood Farooqui committed rape upon the Prosecutrix, a foreign national, when she went to his house upon his invitation on the evening of 28th March 2015. The Appellant committed forced oral sex upon the Prosecutrix within the meaning of Section 375(d) of the Indian Penal Code. On 30th March 2015, the Appellant in his email reply to the Prosecutrix admitted and apologised to her for committing forced oral sex on her, without her consent and against her will. The Prosecutrix, unable to cope with the emotional and mental trauma caused by the rape, returned to the U.S.A. It was only after receiving support from her family and friends in the U.S, that the Prosecutrix was able to gather courage to return to India and lodged an FIR against the Appellant on 19th June 2015 at P.S. New Friends Colony, New Delhi. The evidence of the Prosecutrix is of sterling quality, and her consistent and credible testimony conclusively establishes the guilt of the Appellant. Her evidence is corroborated in all material particulars by Prosecution Witnesses and by independent record comprising of emails, SMS, Whatsapp communication, as well as Call Data Records (CDRs). 1. Prosecutrix’s testimony being



consistent, clear, credible and reliable, is



sufficient for conviction: Prosecutrix’s complaint in the FIR, statement under Section 164 CrPC and her evidence recorded before the Court are consistent. (F.I.R is Ex.PW-1/A @pg 284, Volume 2, Appeal)



(S.164 statement is Ex.PW-5/B @pg 424, Volume 3, Appeal) (Prosecutrix PW-5’s evidence @ page 299-319 Volume 2 of Appeal, the same is not shaken in xxx @ page 319 - 341 Volume 2, appeal)



(SEE IMPUGNED JUDGMENT @  Page 209 of Volume 1, Appeal) 2. Prosecutrix’s testimony regarding the rape categorically proves beyond reasonable doubt that the Appellant forcefully committed rape despite her repeatedly saying “No”, and despite the Prosecutrix through her gestures repeatedly and clearly communicating her unwillingness to the sexual act.
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The Indian Penal Code law clearly defines “consent” in Explanation 2 of Section 375 IPC as, “Consent means an unequivocal voluntary agreement when the woman by words, gestures or any form of verbal or non-verbal communication, communicates willingness to participate in the specific sexual act: Provided that a woman who does not physically resist the act of penetration shall not by the reason only of that fact, be regarded as consenting to the sexual activity. The Prosecutrix clearly says “No” just as the Appellant begins to kiss her, and at the same time also pushes him away, when the Appellant continued to kiss her and said “I want to suck you”, she again says “No”, when the Appellant begins pulling her underwear down, the Prosecutrix resists by pulling her underwear up, however, the Appellant uses unrestrained physical strength to force himself on her, the Prosecutrix says, “At that time, accused kissed me. I said no. I pushed him away. He tried kissing me again and he said “I want to suck you.” (the witness started weeping)



I said no. He started putting his hand up my dress and pulling my underwear down from one side. I was trying to pull my underwear up from the other side.



He held my arms and pinned my arms and body on the diwan. I said no. I struggled to push him away but he was stronger than I was. I did not understand



how he could be that much strong. I was very scared. (The witness continued weeping and restless). I thought two things. The first thing I thought “I had seen a clip from documentary of Nirbhaya case where rapist had said that if she (victim) did not fight, she would still be alive.” I thought that I am going to get out of this and survive. Accused forced oral sex on me.  I faked an orgasm because I wanted it to end…”



(Refer to Prosecutrix’s evidence about the manner in which the Appellant committed rape on her @ page 305, Volume 2, Appeal.) In fact in the very first communication to the Appellant after the rape, the Prosecutrix emphasizes that the Appellant’s act of forcing oral sex on her against her will and without her consent constituted a grave violation of her sexuality and bodily integrity and categorically states that such a violation is unacceptable.  In her email dated 30th March 2015 to the Appellant, she says, “This is new for me. I completely own my sexuality..”
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This expression, in the Prosecutrix’s own words sums up the crime of rape encapsulated in Section 375 IPC. The usurpation of the bodily integrity and sovereignty of a woman over her own body and sexuality is the essence of the crime of rape. It is necessary to emphasize that the Prosecutrix’s testimony of the description of rape remains unchallenged and uncontroverted on record. 3. The Prosecutrix in her testimony clearly describes the Appellant as having committed forced oral sex on her, which falls under Section 375 (d) of the Indian Penal Code. The Prosecutrix in her testimony states, “He took his tongue and licked my genitals and vagina and performed oral sex on me”



(@ pg 305, volume 2, Appeal)



4. Prosecutrix’s testimony stands corroborated by independent witnesses and documents, as enumerated in the Table below: 28.3.2015



Prosecutrix and Appellant speak to each other over the phone in the morning, during this conversation the Appellant invites the Prosecutrix to Corroborated by: his house for dinner, later in the evening the Appellant and Prosecutrix CDR speak on the phone again and the Appellant tells the Prosecutrix that they would be going to a wedding and asks her to bring Rs.1000/- as a gift for the wedding. These phone calls are reflected in the CDR’s of the Appellant and Prosecutrix (Ex. AD/A1-40 and Ex. AD/D1-14) 28.3.2015 evening 28.3.15 10:42P.M.11.30P.M.



late Prosecutrix is raped by the Appellant who committed forced oral sex on her at his house



Immediately after the rape, the Prosecutrix communicated to PW 10 Danish Hussain a common friend of the Appellant and the Prosecutrix, that something bad had happened, that she was upset and that she urgently needed to speak with him. As soon as she left the Appellant’s house the Prosecutrix gave a detailed account of how the Appellant had Corroborated by: committed forced oral sex on her to PW-10 Danish Hussain, through a i. CDR mobile phone conversation lasting over half an hour. The Whatsapp ii.WHATSAPP communication followed by a mobile phone conversation between the CONVERSATIO Prosecutrix and PW-10, constitutes a composite communication between N them, on the night of the rape itself.     Refer to: iii.WITNESS■ PW-5 Prosecutrix further examination-in-chief (@ pg P16 -17 of PW-10 Trial Court record & page 306-307 Volume 2,  Appeal) ■ PW-10 Danish examination-in-chief (@ pg P57-58 of Trial Court record & page 479 Volume 3 of Appeal) ■ (Whatsapp conversation between Prosecutrix and Danish Hussain at 22:42 Mark PX Colly @ pg 511 of Trial Court Record & page
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461-464 Volume 3 of Appeal) ■ Cell Phone conversations between Prosecutrix and Danish Hussain for over half an hour i.e 31 minutes and 54 seconds. ■ CDR of Prosecutrix- Ex. AD/D1-D14 @ pg 497 of Trial Court Record entry at 22:56:47 (10:56 P.M) for 1683 seconds (28 minutes and 3 seconds) and 23:26:16 (11:26 P.M) for 231 seconds ( 3 minutes and 51 seconds) ■ CDR of Danish Hussain- Ex. DW-6/H @ pg D112 of Trial Court Record 30.3.15 Corroborated by: Email



31.3.15 Corroborated by WHATSAPP CONVERSATIO N



Email from Prosecutrix to Appellant where she tells him that the fact that he committed forced oral sex on her on 28.3.2015, without her consent, is unacceptable, the Prosecutrix also tells the Appellant that she “owns her sexuality” and such a violation of her sexuality by the Appellant is unacceptable. The Appellant in his email reply accepts, admits and apologises to having committed forced oral sex on her.  “My deepest apologies.” Reply of Appellant relevant and to be read as an admission and subsequent conduct of the Appellant under Sec. 8 of the Indian Evidence Act. These 2 Emails are Admitted Documents by the Defence Ex. PW3- C/9 @ pg 219 of Trial Court record & page 491 Volume 3. Whatsapp conversation between Prosecutrix and her friend Mathangi Krishnamurthy, where Prosecutrix tells her that she was sexual assaulted and she was very scared and describes the emotional and mental trauma that she was suffering. Ex. PW 3-C/16 @ pg 235 of Trial Court record & page 529-531 Volume 3



1.4.15 Corroborated by Email



Email from Prosecutrix to her academic advisor Allison Busch informing her that she has been sexually assaulted and she is coping with the consequent trauma. Ex. PW3-C/14,15 @ pg 229-233 of Trial Court record & page 532-534 Volume 3



12.4.15 Corroborated by Email



Email from Prosecutrix to Appellant reiterating that he had sexually assaulted her on account of which she was severely  traumatised. Ex. PW3-C/10 @ bottom of pg 219 of Trial Court record & page 544 Volume 3



12.4.15 Corroborated by Email



Email replied by Anusha Rizvi, wife of Appellant, where the accusation of rape is accepted in toto. Ex. PW3-C/11 @ pg 223 of Trial Court record & page 546 Volume 3



13.4.15 Corroborated by Email



Reply from Prosecutrix to Anusha Rizvi, wife of Appellant, where Prosecutrix states that she is going back to the U.S. to be with her family and friends in order to cope with the trauma caused by the rape committed by the Appellant. Ex. PW3-C/11 @ pg 223 of Trial Court record & page 546 Volume 3
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15.4.15 Corroborated by Email



Reply from Anusha Rizvi, wife of Appellant, to Prosecutrix Ex. PW 3-C/13 @ pg 225 of Trial Court record & page 548 Volume 3



April 2015



Prosecutrix reports about the rape by the Appellant to Columbia University department of gender based misconduct PW-5 examination-in-chief @ pg P19 of Trial Court record & page 309 Volume 2



27.4.15



Email from Prosecutrix to Adam Grodski (head of Fulbright administration) informing him that she has been sexually assaulted, and hence returned to the U.S to cope with the severe consequent trauma. PW-5 examination-in-chief @ pg P26 of Trial Court record & page 316 Volume 2



6.6.15 Visa



Prosecutrix obtains Tourist Visa and arrives in India, to lodge a complaint of rape against the Appellant with the police. (Ex. PW5/F Colly @ pg 153-187)



19.6.15



Prosecutrix submits a handwritten complaint to the police. Ex. PW5/A @ pg 37-39 of Trial Court record & page 287-289 Volume 2



19.6.15



FIR No.273/2015 P.S.New Friends Colony registered under S.376, 511 I.P.C Ex. PW1/A @ pg 31 of Trial Court record & page 284 Volume 2



20.6.15



Statement recorded by Magistrate u/s.164 CrPC Ex. PW5/B @ pg 45 of Trial Court record & page 424 Volume 2



14 to 24.9.15



Evidence of PW-5 Prosecutrix before this Court (@ pg P9-P29 of Trial Court record & page 299-319 Volume 2



JUDGMENTS: Sole testimony of Prosecutrix in cases of rape sufficient for conviction: (a) Aslam v. State of Uttar Pradesh (2014) 13 SCC 350 -Para 9 (b) Ravindra v. State of Madhya Pradesh (2015) 4 SCC 491- Para 3, 4 (c) Om Prakash v. State of Uttar Pradesh (2006) 9 SCC 491- Para 13, 14, 15 5. Minor discrepancies on non-material aspects are not fatal to the Prosecution’s case In the present case, the F.I.R, statement under S.164 CrPC and the evidence of the Prosecutrix are consistent and there is no material discrepancy, to shake the credibility of the Prosecutrix The defence’s claim that the Prosecutrix is a “habitual liar” is premised on untenable, false, distorted interpretation of evidence, and implausible conjectures about human behaviour.
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The defence has projected an unreasonable stereotype of how a rape victim must behave, and wherever the Prosecutrix’s behaviour does not fit into this archaic stereotype, she is branded as a liar, and as undeserving of justice. In fact, the minor discrepancies only confirm that the Prosecutrix is an honest, reliable witness and her testimony is true and natural and not tutored or fabricated. All the aspects highlighted by the defence are in any event irrelevant and extraneous to the present case. Minor, flimsy and inconsequential discrepancies which have no bearing on the case, have been exaggerated to prop up a false and improbable defence theory, as enumerated below, and the same deserve no consideration: 1. Defence argument: That the Prosecutrix states that she spoke to the Appellant at about 4:30 P.M in the evening on 28th March 2015 and that the CDR does not show any phone call at this time and so the Prosecutrix is not a sterling witness. ➢ Prosecution case: It is a matter of record that the CDR of the Prosecutrix and the Appellant show phone calls between them at 18:47 and 18:51 on 28th March 2015. Thus the discrepancy if any of 2 hours does not shake the credibility of the Prosecutrix. (Prosecutrix CDR- Ex. AD/D 1-14 @ pg 485-498) 2. Defence argument:The defence has argued that the Prosecutrix has lied that they were supposed to go to a wedding. ➢ Prosecution case: The Prosecutrix states that the Appellant spoke to her on the evening of 28th and told her that they would be going to a wedding, and she should bring money to give as gift. However when she reached his home she found him to be in an inebriated condition. Since the defence has not denied the Prosecutrix’s presence in the house on the evening of 28th March 2015, this is inconsequential and does not in any way detract from the unimpeached testimony of the Prosecutrix that the Appellant raped her in his house. 3. Defence argument: That Prosecutrix did not inform Jaclyn (PW-11) her close friend immediately after the rape. ➢ Prosecution case: This argument is without merit in light of the fact that the Prosecutrix has clearly stated that immediately after, she wanted to speak to someone who knew both her and the Appellant. Further, the Prosecutrix and PW-11 Jaclyn both depose that Jaclyn was not in town from 29th March to 5th April. On Jaclyn’s return on 5th April the Prosecutrix meets Jaclyn and tells her that the Appellant raped her on the night of 28th March Also refer to examination in chief of PW-11 @ pg 541-543, Volume 3, Appeal 4. Defence argument: That whatsapp conversation between Prosecutrix and Danish was concealed, because it does not disclose rape etc.
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➢ Prosecution argument: has been discussed in page 10 of this written submission 5. Defence:That Prosecutrix concealed that she went to a party in Hauz Khas Village. ➢ Prosecution: This has been dealt with at pages-__ 6. Defence: That Prosecutrix ought to have taken the Consular assistance of the American Embassy. ➢ Prosecution: The Prosecutrix clearly states that the U.S. embassy expressed its inability to assist her. Merely because some general advisories are available on the website of the embassy, without any contact details of lawyers, is insufficient to discredit the version of the Prosecutrix. 7. Defence: That the Prosecutrix ought to have called the women’s helpline 1091 to complain about rape. ➢ Prosecution: It is irrelevant and even otherwise based on speculation, no suggestion to this effect was ever put to the Prosecutrix. ➢ Defence: That the Prosecutrix returned to the U.S in April as she had a pending tenancy case in New York. ➢ Prosecution: It is irrelevant and even otherwise the Prosecutrix in her cross-examination denies this and says that at that time she had already gone to her mother’s house in Connecticut and she had already appointed an Attorney to represent her in the tenancy case. (@ pg 334, Volume 2, Appeal) 8. Defence: That the Prosecutrix should have left the house of the Appellant if the Appellant was indeed intoxicated. ➢ Prosecution: The Prosecutrix’s conduct of not leaving the house of the Appellant at this point is not unnatural, she specifically states that she had seen the Appellant intoxicated on several occasions prior and hence there was no reason for her to be be alarmed or leave his house. (Prosecutrix’s evidence @ pg 304, Volume 2, Appeal) 9. The 2 judgments relied upon by the defence, can be easily distinguished and the same have no bearing and are not relevant to the present Appeal. ● Defence Argument: In Rai Sandeep@ Deepu v. NCT (2012) 8 SCC 21 the testimony of the Prosecutrix was not relied upon since there were material discrepancies in the statement of the Prosecutrix as well as in the Prosecutrix’s case. The Prosecutrix in her complaint and examination in chief stated that she did not know the Accused prior to the incident, however in her cross-examination she did a complete u-turn and admitted to knowing the accused prior to the incident, that she did not know Rai Sandeep was also known as Deepu and disowned her statement to the police, and though the Public Prosecutor wanted to cross-examine or
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re-examine the prosecutrix, this was not allowed by the Trial Court. (Para 17). The Prosecutrix’s husband who was also examined as a Prosecution Witness also contradicted the Prosecutrix’s testimony. Para 20 of the judgment defines a “sterling witness” as “The witness should be in a position to withstand the cross-examination of any length and howsoever strenuous it may be and under no circumstances should give room for any doubt about the factum of the occurrence, the persons involved, as well as the sequence of it.” ➢ Prosecution case: In the present appeal, PW-5 Prosecutrix’s testimony remains unassailed, even after she was rigorously cross examined at length over a period of 4 days, and therefore her evidence can be relied upon unhesitatingly. ● Defence argument:The defence has also relied upon Narender Kumar v. State (NCT of Delhi) (2012) 7 SCC 171. In this judgment, the Prosecutrix’s testimony was not relied upon as she claimed that she did not know the accused prior to the incident, but it was shown in her cross-examination that she knew the accused for a year prior to the incident, her husband also examined as prosecution witness stated that she had known the accused prior to the incident and they had been residents of the same village. The prosecutrix also denied giving any complaint to the police. ➢ Prosecution case: In the present case, there is no such material discrepancy in the Prosecutrix’s evidence, in fact the Prosecutrix is a brutally honest witness. In the absence of any credible defence, the defence is clutching at straws by belabouring on irrelevant discrepancies to portray the Prosecutrix as a “habitual liar” JUDGMENTS: It is settled law as held by the Supreme Court in a catena of judgments that minor discrepancies are not fatal to the Prosecution’s case: (a)  Rammi v. State of Madhya Pradesh (1999) 8 SCC 649: Para 24 to 28 (b) State of Punjab v Gurmit Singh and others( 1996) 2 SCC 384: Para 8 (c) Ashish Kumar Pal and Or v. State 2007 (96) DRJ 371: Para 10 (d) Narayan Chetanram Chaudhury and another v State of Maharashtra ( 2000) 8 SCC 457: Para 42 (e) Parbata v State of Rajasthan ( 2005) 13 SCC 398: Para 9
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(f) State of Rajasthan v Kalki and another ( 1981) 2 SCC 752: Para 8



II.



PROSECUTRIX’S TESTIMONY IS CORROBORATED BY PW-10 DANISH HUSSAIN: RES GESTAE EVIDENCE The Whatsapp messages exchanged between the Prosecutrix and PW-10 Danish Hussain while she was still in the house of the Appellant (at 10:42 P.M), followed by the mobile phone conversation (until 11:30 P.M) between her and PW-10 Danish Hussain, immediately after she left the house of the Appellant and got into the cab, both of which took place less than an hour after the rape on 28th March 2015, must be read together as a composite communication and a contemporaneous corroboration of the Prosecutrix’s testimony of rape. (Whatsapp is Mark PX Colly @ page 461 Volume 3; PW-5 evidence @ pg P17 page 307 Volume 2



PW-10 evidence  @ pg P57 page 479 Volume 3 About 30 minute phone conversation is reflected in the Ex. AD/D 1-14 @ pg 497 of Trial Court record)



(SEE Pg. 225 TO 228, 230 OF IMPUGNED JUDGMENT Volume 1, Appeal) 1. Text of Whatsapp messages: -



The whatsapp chat conversation specifically corroborates the Prosecution’s case with respect to the fact that the Prosecutrix was trying to book a taxi; that she contemplated taking an auto; that two other men were in the house after she was raped; that Anusha Rizvi came back to the house after she was raped, and that she wanted to speak to him as soon as she was able to get out of the house of the Appellant.



-



The Prosecutrix did not write that the Appellant raped her in the whatsapp chat itself as it is not a casual or trivial matter that can be discussed over a whatsapp chat. In fact, informing someone that you have been raped over Whatsapp, immediately after the rape is unnatural and could be seen as frivolous.



-



Further it must be borne in mind that the Prosecutrix sent the Whatsapp messages while still in the house of the Appellant, the site of the rape, a hostile space,and it was therefore natural for her to be guarded in her messages, as the only other persons in the house were 2 men, who were both very close to the Appellant.
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-



The Prosecutrix in the Whatsapp communicates urgency and anxiety to talk to Danish Hussain as soon as she leaves house of Appellant, as something terrible has happened. The Prosecutrix’s messages state,



-



“Dan I wish you were here” … Dan when I get in auto I need to talk.” … “I’m in dress for wedding but I just want to go.” … “I’m really upset” The reference to wedding and dress she was wearing by the Prosecutrix in the whatsapp conversation, far from showing that she was lying, as argued by the defence, only shows that the conversation is genuine and natural. The Prosecutrix is first informing why she is present in the Appellant’s house, and why she cannot simply walk out of the house at that time of the night to find transport on her own, and her shock and disbelief at what actually happened.



2. Defence argument that whatsapp conversation was concealed by PW-5 and PW-10 is false and contradicted by the record. : -



The Prosecutrix herself, right from the F.I.R has mentioned that she began messaging Danish Hussain.



-



Print out of the Whatsapp conversation was placed on record by the Prosecutrix during her examination-in-chief, voluntarily, when she appeared before the Court. There was no Court order directing her to show the Whatsapp.(@ page 314 Volume 2 and Mark PX Colly @ page 461 Volume 3 of appeal



-



Prosecutrix states that the whatsapp conversation in the whatsapp App of her phone got erased inadvertently, however she had taken screenshots of the same which she printed and showed to the IO, however, the IO told her that she would take it from the phone itself @ page 313, Volume 2 of Appeal.



-



PW-10 Danish Hussain says that he had deleted the whatsapp conversation in April 2015 as he routinely cleans his phone. It is noteworthy that in April 2015, PW -10 had no reason to think that this Whatsapp chat could be relevant in a court proceeding at a later stage, as at that stage he did not know that the Prosecutrix would summon courage to return to India and lodge a police complaint against the Appellant in June 2015. The evidence on record shows that the Prosecutrix had forwarded to PW-10, her emails to the accused dt. 30th March and 12th April 2015, and the replies to the same, and in these emails the Prosecutrix had expressed about being raped and the severe trauma that it had caused, compelling her to leave India and return to USA. This in fact proves that there was no
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conspiracy being plotted between the Prosecutrix and PW-10, as has been suggested by the defence. @ page 481 Volume 2, Appeal. -



Appellant’s theory of attempt to suppress whatsapp collapses in view of the fact that the whatsapp has been produced and placed on record by the Prosecutrix at the earliest during trial.



3. Defence argument that phone conversation is not on record: -



PW-10 Danish Hussain denies that his memory of the 28th March 2015 conversation is influenced by the Prosecutrix’s email dt. 12th April 2015 (@ pg 487, Volume 3, Appeal)



-



The Prosecutrix’s and Danish Hussain categorically depose about the phone conversation that took place on 28th March 2015. PW-5 Prosecutrix’s Evidence @ pg P17 page 307 Volume 2 and PW-10 Danish Hussain@ pg 58,59 page 479-480 Volume 3, Appeal.



-



This is corroborated by the CDR of Prosecutrix Ex. AD/D 1-14 @ pg 497 of Trial Court record.



4. Defence’s argument that there was no communication between Prosecutrix and Danish Hussain after 28th March, until 12th April is false and completely belied by the evidence and record: -



PW-10 Danish Hussain categorically denies this @ page 481, Volume 3, Appeal “After 28.303.2015, the prosecutrix had sent emails to me...After 28.03.2015, I and the prosecutrix exchanged Whatsapp messages. In her Whatsapp messages, she had expressed her trauma.”



-



Defence’s argument is based on the fact that the CDR does not show phone calls during this period. However judicial notice will be taken of the fact that SMS and phone calls are not the only modes of communication available, especially for users of smartphones. Whatsapp is commonly used to send and receive text messages as well as make voice calls. Whatsapp communication is never reflected in the CDR. The CDR does not therefore constitute a complete and exhaustive record of communication between two persons.



-



The record of this case itself demonstrates conclusively that that the Prosecutrix and Danish Hussain communicated through whatsapp, and it was their preferred mode of communication.



-



The whatsapp print-outs placed on record show that even on 29th March morning the Prosecutrix and Danish Hussain were communicating on whatsapp, where he is asking her how she is coping.
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-



Even on 31.3.2015 in her whatsapp conversation with Mathangi K, the Prosecutrix tells Mathangi that Dan (Danish Hussain) is “walking her through it..” This obviously means that the Prosecutrix and Danish were in regular communication.



-



It is undisputed that the Prosecutrix returned to USA on 12th April 2015 and then returned only in June 2015, thus during the period from April to June, Whatsapp would be the more convenient form of transnational communication, and the same would obviously not be reflected in the CDR.



-



The defence has argued that the whatsapp conversation after 29th March 2015 has not been placed on record by the Prosecutrix and cited S.106 of the Indian Evidence Act. This argument is erroneous and misplaced. The Prosecutrix has and the investigation has placed on record communications that are relevant to the present case, she is not required to submit all her whatsapp conversations to meet any hypothetical suggestion or speculative and unreasonable doubt raised by the defence.



5. Defence has not substantiated or probabilised its argument that PW-10 is deposing falsely or at the behest of the Prosecutrix, nor does this emerge from the evidence. It is undisputed that PW-10 is a friend of the Appellant. It does not emerge from the evidence on record that there is any collusion between the Prosecutrix and PW-10. In fact the record unequivocally points to the fact that no motive whatsoever has been ascribed to the Prosecutrix and PW-10, by the defence.
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III.



ADMISSION OF THE APPELLANT TO COMMITTING FORCED ORAL SEX ON THE PROSECUTRIX IN RESPONSE TO HER EMAIL DATED 30TH MARCH: Written admission of Appellant to committing forced oral sex on the Prosecutrix in response to her email dated 30th March 2015 (i.e within 36 hours after the rape) and subsequent email communication from the Prosecutrix to the Appellant and his wife proves the Prosecution’s case beyond doubt: (Email dated 30th March 2015 Ex. PW-3/C-9 @ page 491 Volume 3, Appeal)



SEE PG 204 TO 208 OF IMPUGNED JUDGMENT FOR COMPLETE EMAILS SEE PG 228 TO 230 OF IMPUGNED JUDGMENT)



1. This email of the Prosecutrix talks of the rape and reflects the traumatic state of mind of a woman who is coping with the anguish and trauma of having been raped by her friend. The words of the Prosecutrix’s email speak of forced oral sex committed upon her by the Appellant and leave no room for any confusion, ambiguity or misinterpretation. 2. It is for this reason, that the reply of the Appellant is prompt, precise, clear unambiguous and definite. 3. The words used in the email, and emotions expressed by the Prosecutrix have to be understood in light of the fact that the Prosecutrix was shocked and coming to grips with the unconscionable violation by the Appellant, who she trusted as a friend, as he had used physical force to pin her down and rape her, when the two were alone in his house. 4. First few lines of email do not indicate that Prosecutrix was upset that Appellant did not spend enough time with her, nor do they warrant an apology: The Appellant by his own admission is highly educated and proficient in the use of the English language and could not in any way have misunderstood or misread that the Prosecutrix was referring to anything other than the forced oral sex committed by him. Even otherwise, the feeble and untenable excuse put out by the Appellant in his statement under Sec. 313 Cr.P.C. that he responded to the email hurriedly as he was speaking to someone else on the phone at that time and
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had not fully read the email, lacks merit and credibility. The content, tone and tenor of the email of the Prosecutrix indicates that she was deeply upset as he had sexually forced himself upon her without her consent. 5. The defence argument that the Appellant did not read the entire email as he was in the middle of phone calls is false and stands disproved by the CDR of the Appellant. The email from the Prosecutrix was sent at 10:47 A.M, the Appellant replied at 10:52 A.M. The Appellant’s CDR shows no incoming or outgoing calls or SMS’s from 10:52 A.M to 11:12 A.M. on 30th March 2015. Thus there are no calls and no SMS’s on the Appellant’s CDR for 20 minutes after he receives the email from the Prosecutrix. Thus the Appellant was not preoccupied or otherwise busy. ( CDR of Appellant Ex.AD/A1-40 @ pg 445) 6. The defence has argued that the Appellant read the entire email only later at which point he called the Prosecutrix and confronted her over the phone. The CDR’s of the Appellant and the Prosecutrix show one phone call at 12:35 P.M on 30th March 2015. This phone call was made around 1.5 hours after the Appellant sent the apology and admission reply email. The defence has given no explanation for why the Appellant waited for 1.5 hours to make this call. 7. It is unbelievable and contrary to normal human behaviour that any respectable man who has been accused of the heinous crime of rape by a woman would take the allegation so lightly, if the same was untrue. It is also unbelievable that he would wait for 1.5 hours to call the Prosecutrix. It is undisputed from the record, that the Appellant did not ever refute, deny or contradict the accusation of rape made by the Prosecutrix in her email dt. 30.3.2015. The contents of the CDR call on which heavy reliance is being placed by the defence stand denied and disputed. 8. It is further unbelievable that a man who has been falsely accused of rape would not immediately inform him wife about these allegations, especially when the woman who is accusing him is known to both him and his wife and has visited their home in the past. Anusha Rizvi’s email reply to the Prosecutrix on 12th April, proves that she was not informed about the rape allegations or email sent by the Prosecutrix or the phone conversation by her husband. Concealing such serious allegations from a wife is not the normal or natural conduct of a person who is claiming to have been falsely accused of rape. 9. The defence has argued that the Prosecutrix has concealed this phone call. This is a distorted and wrong reading of the evidence. The question and answer put to the Prosecutrix in cross examination in this regard are reproduced here: (PW-5 @ pg 339-340 Volume 2, Appeal) “Q. I put it to you that sometime on 30.03.2015, the Accused called you and told
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you that he did not appreciate what he saw as an attempt on your part to insinuate a closeness with him which he did not share and wished for the association to end. A: It is completely false”



From a plain reading of the evidence it is clear that PW 5 is categorically denying the content of the communication made to her by the Appellant in the phone call. Her reply is a strong and categorical rejection of the suggestion put to her, it is an angry and indignant reply of a woman who has been raped. The question put to the witness by the defence is deliberately a complex question with more than one element, and is a classic illustration of the manner in which random disconnected questions were put to the Prosecutrix during cross in order to confuse her. The phone call itself is reflected on the CDR and it is obvious to any educated witness that a CDR entry cannot be denied. The defence has not specifically put the said call and entry in the CDR to the Prosecutrix during cross examination and therefore cannot take advantage of it during Appeal. 10. The reply of the Appellant under Section 313 CrPC in this context (Reply to Question 49) defies common sense, lacks any merit or credibility, and is obviously an afterthought to cobble together a defence on the basis of a CDR entry. A telephone conversation, the content of which there is no record, cannot in any circumstance be considered by the Appellant to be a better and more direct way of confronting the Prosecutrix. More so, when the Prosecutrix has placed her charge of rape on record via email and the Appellant had already apologised thereby accepting the crime of rape. (Refer: Email from Prosecutrix to Appellant dated 30th March 2015 Ex.PW 3/C-9 @ pg 219; Email reply from Appellant to Prosecutrix dated 30th March 2015 Ex. PW 3/C-9 @ pg 219; CDR of Appellant Ex. AD/A1-A40 @ pg 480 of trial court record) 11. Language used by Prosecutrix in her email: the Prosecutrix uses words like “respect”, “love”, attraction” because the Prosecutrix is still grappling with and coming to terms with the fact that the rape was perpetrated by a man she thought was her friend and trusted. The admission and apology of the Appellant must be read as the Appellant’s subsequent conduct under Section 8 of the Indian Evidence Act. JUDGMENT: (i)Vivek Kalra v State of Rajasthan ( 2014) 12 SCC 439- Para 9
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IV.



EMAIL DATED 12TH APRIL 2015 FURTHER REINFORCES THE IMPACT THAT THE RAPE HAD ON THE PROSECUTRIX @ page 544 Volume 3 1. On 12th April 2015, the Prosecutrix wrote another email to the accused. “i said no. i said no many times. you didn't listen. you pinned my arms. you pulled my underwear down.” In this email the Prosecutrix again expresses her distress and agitation and holds the Accused responsible for having caused her severe pain and suffering. The Prosecutrix explains that the trauma caused by rape has forced her to leave the country and go back to the U.S to be with her friends and family. The Prosecutrix explicitly states that the accused pinned her arms down, pulled her underwear down and sexually assaulted her, despite her having said no many times. Anusha Rizvi, wife of the accused, replied via email to the Prosecutrix stating that she had to access the email account of the accused as he was in a rehabilitation centre, and so had read the Prosecutrix’s email. It is pertinent to note here that Anusha Rizvi accepts the charge of rape made by the Prosecutrix against her husband, without a murmur. The Prosecutrix in her reply to Anusha Rizvi states that Anusha should not refer to the accused’s bi-polar condition in this context, as sexual assault has nothing to do with it and is in fact an assertion of power by one individual over another. In her subsequent reply dated 15th April 2015 Anusha Rizvi agrees and affirms with the Prosecutrix’s comment affixing culpability for rape on her husband, the Appellant. (Refer: Emails sent by Prosecutrix to accused dated 12th April 2015 Ex. PW-3/C-10 @ page 544-545; Emails with Anusha-Ex. PW- 3/C-11,12 @page 546-548 ; Anusha Rizvi’s reply to S.91 notice Ex. AD/K @ pg 505 of trial Court record) 2. Prosecutrix’s email dated 12th April 2015 is consistent with email dated 30th March 2015: The 12th April email is self-explanatory, it shows that the Prosecutrix took time to deal with the shock of having been raped by a man who she considered her friend and trusted. The language and tone of the email is stronger than the 30th March email since, as she says, she tried to ignore the violation of her sexuality and move on with her life, however, the violation/rape
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was so disruptive and debilitating that by 12th April she decided that she would only be able to cope with the trauma and recover if she went back to the U.S to be with her family and friends. 3. The 12th April email explains the last para of 30th March email. In the 30th March 2015 email she wants to communicate to the Appellant that the fact that he raped her is unacceptable. As she is still in shock about the fact that a friend, someone she trusted had raped her, so she says “I hope it doesn’t affect our friendship, but am willing to deal with the repercussions if it does” -



The Prosecutrix is a foreign student on scholarship, who was doing fieldwork in a country where she has few contacts. Appellant is a key person for her academic research. In fact she was introduced to Appellant as he was from Gorakhpur and can provide her useful leads, materials and contacts for her academic research. Her academic and social life as she rightly apprehended were severely jeopardised by making this police complaint.



-



After she was raped, she planned to stay on in India, but was overwhelmed by the debilitating and disruptive impact it had on her, she continued trying to work, but the trauma of sexual assault was so grave that she had to abandon her research and she left on 14th April for U.S.A to be with her family and recover from this trauma



-



The Appellant is a Historian and a native of Gorakhpur so he had contacts in Gorakhpur, which were crucial for her research on the Nath Sampraday.



-



Appellant is socially and otherwise extremely influential, a prominent and well-known person, as is evident from his CV submitted to the Hon’ble Court on 18th July 2017.



-



Prosecutrix says many lawyers refused to assist her in filing her complaint as they knew the Appellant and so finally she filed it on her own. This further reinforces influence and clout of the Appellant.
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V.



SUBSEQUENT CONDUCT OF THE PROSECUTRIX IS NORMAL NATURAL AND REASONABLE CONDUCT OF A WOMAN RAPED BY A FRIEND: 1. Conduct of Prosecutrix after the rape showed urgency to leave the house of the Appellant: (PW-5 @ page 306 Volume 2 of the Appeal)



(SEE PG 223 TO 225; 237   IMPUGNED JUDGMENT, Volume 1 , Appeal) -



Record of Meru bookings shows that the Prosecutrix was rapidly and repeatedly trying to arrange a cab to depart from the house of the Appellant. When the first cab was taking time to locate the address she booked another cab - DW-5/B @ pg D73 of trial court record and page 451 Volume 3



-



CDR shows 5 phone calls between Prosecutrix and 1st cab driver- Ex. AD/D1-D14 CDR



-



CDR shows 2 calls to local taxi at 22:40 and 22:49- CDR of Appellant Ex. AD/A1-A40



-



Whatsapp conversation between Prosecutrix and Danish shows she is even at that time talking about trying to leave the house as soon as possible & that she was having trouble getting a taxi- Mark PX Colly @ pg 461 Volume 3.



-



PW-10 Danish Hussain corroborates both these - PW-10 @page 479-480 Volume 3, Appeal



-



Prosecutrix did not go to her house as her roommates were not at home, she went to Hauz Khas village as she did not want to be alone. PW-5 @ page 307 Volume 2; PW-10 @ page 479 Volume 3 Defence argument that PW 5 stayed back for an hour after the incident in the house of the Appellant hence she could not have been raped; this inference is strongly refuted by independent record. As per independent CDR record, the entire period that PW 5 was in the house of the Appellant after the rape was spent by her in trying to secure transportation to exit the house. CDR reflects a heightened sense of urgency and anxiety on the part of Prosecutrix.



2. Defence argument that Prosecutrix went to a party in Hauz Khas village after the rape and this is not the normal conduct of a rape victim is unsustainable;
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and this inference is contradicted by the evidence and the Prosecutrix’s conduct explained as reasonable and normal: -



Prosecutrix states that after the rape, she did not go back to her house as her roommates were not in town. She went to Hauz Khas village as she did not want to be alone, and when she spoke to Danish Hussain, he also advised her not to be alone and to take care of herself. @ page 307 Volume 2



-



She says that she went to Hauz Khas as she knew her friends/acquaintances would be there. A plausible and credible answer has been given by the Prosecutrix, rendering her conduct post the rape, reasonable and normal.



-



Defence is attempting to create prejudice by harping on the fact that the Prosecutrix went to a party in Hauz Khas Village. However the same is unsustainable in the face of the clear reason and answer provided by the Prosecutrix, for visiting Hauz Khas village that night. . It bears mentioning that in a rape trial, the character of the rape victim/ prosecutrix is not the subject of legal scrutiny, rather the Prosecution through evidences has conclusively established that the conduct of the Appellant falls within the mischief of Sec. 375(d) IPC.



-



Further, given the nature of the crime of rape, there can be no “typical or acceptable” conduct of a woman who has suffered rape. It is relevant to note here that a woman raped by a stranger may, in certain circumstances, go forward to immediately complain about the crime, however in the present case, the Prosecutrix is in a state of shock as she has been raped by her friend who had invited her and whom she trusted. It is in these circumstances that the Prosecutrix chose the familiarity of people and places in Hauz Khas over being completely lonely at home even as she was coming to terms with the fact that while in a foreign country, her friend had raped her.



-



Defence has said that Prosecutrix concealed the fact that she went to a party, this is not true. The Prosecutrix on her own disclosed that she went to Hauz Khas village. As stated earlier, the Prosecutrix is a brutally honest witness, who did not conceal facts.



-



It is pertinent to point out that the defence has put no questions to put to PW-20 Anuj Pawra about the demeanour and conduct of the Prosecutrix, whether she was partying, dancing or sitting quietly in Hauz Khas Village on night of 28.3.2015. In fact PW-20 Anuj Pawra has not been cross-examined at all by the defence.
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3. The Prosecutrix’s conduct of not immediately complaining to Anusha Rizvi, wife of the Appellant about the rape, is natural, normal and reasonable. -



PW 12 Ashish Singh says “Wife of Appellant Anusha had gone to her parents house who were living nearby. She was expected to bring food.” -@ page 381 Volume 2



-



The Prosecutrix does not meet Anusha Rizvi that night, she is only told by the Appellant that Anusha is back and so the Prosecutrix must leave, “Anusha came home … Accused told me” PW-5 @ page 306 Volume 2



-



@ Pg. 386 Volume 2 during re examination of PW 12 a suggestion is put to Ashish Singh: “I put it to you that between 22:32:02 and 22:43:56 11 SMS were exchanged between you and Anusha Rizvi, the wife of the Accused on that evening…” Answer: “It is correct.” [CDR Ex. DW 6/A]



A reasonable inference can therefore be drawn is that that till 22:44 Anusha Rizvi had not reached home and there was no question therefore of PW 5 speaking with the wife of the Appellant. The local taxi arrives between 22:50 and 22:55 pm, and the Prosecutrix departs.



The subsequent conduct of the Prosecutrix has to be understood within the parameters of the state of mind of a rape victim which would vary, depending on the woman and the facts and circumstances of the rape. No strait jacket formula or test of “reasonable” can be applied here. Further, as held by the Hon’ble Supreme Court in Mukesh v. State of Chhattisgarh (2014) 10 SCC 327, also a case of rape, “14. Further, the accused has taken the defence that the prosecutrix did not call out for help, despite the fact that she had managed to free herself. However, we hold that, in the situation, where the prosecutrix was under the threat of being raped by the appellant/accused, we cannot expect her to be prudent and meticulous in her thought process. Hence, for her running away from the situation would have been the best possible thing to do at the time, therefore, not calling out for help does not mean that the appellant/accused did not commit the offence. The state of mind of the prosecutrix cannot be precisely analysed on the basis of speculation because each person reacts differently to a particular stressful situation.” (Para 14) (Volume 3 of judgments submitted on behalf of Prosecutrix)



WWW.LIVELAW.IN 21



VI.



DELAY IN FIR HAS BEEN SATISFACTORILY EXPLAINED BY THE PROSECUTRIX: Legal principle applicable to delay in FIR in cases of sexual offences: It is a well settled legal principle that if there is a delay in lodging the FIR, the Prosecution is required to explain the delay, and once this delay has been satisfactorily explained, no adverse inference can be drawn against the complainant. Further, that mere delay in lodging the complaint is not fatal to the Prosecution’s case, and that a delay must be considered based on the facts and circumstances of the case. -



Prosecutrix in her evidence gives a comprehensive explanation for the delay in filing F.I.R (PW-5 @ page 307-310 Volume 2.



(SEE PG 231 TO 234 OF IMPUGNED JUDGMENT Volume 1) -



Trauma while in India, goes back for support (Email to Anusha Rizvi Ex. PW-3/C11; Email to Allison Ex. PW-3/C-14)



-



In U.S, After she files a report in Columbia University, she regained courage to file FIR.



-



Research visa expired on 11th May 2015, she intended to come back to work as well, Fulbright advised her not to return until research visa renewed (Ex. PW-5/F Colly Passport and Visa)



-



Due to delay in Delhi University, her research visa not renewed, she came back anyway on 6th June 2015



-



When she came back, she was unfamiliar with procedure, @ page 341 Volume 2 she says lawyers were unavailable as it was summer break and a few lawyers she managed to contact said that they knew the Appellant.



-



The Prosecutrix states that the U.S embassy informed her that they could not legally assist her, the Defence has argued that this is improbable but has deliberately not summoned the concerned official from the U.S. embassy who would be able to throw light on the same.



-



On 19th June 2015 she filed F.I.R. Ex. PW-5/A @ pg 284 Volume 2



PW-11 Jaclyn Michael- corroborates this @ pg P67 of the Trial Court Record
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JUDGMENTS: Delay in FIR not fatal if explained: (i) Ashok Kumar Chaudhury and others v State of Bihar ( 2008) 12 SCC 173 para 16, 17, 18 (ii)Ravinder Kumar and another v State of Punjab ( 2001) 7 SCC 690 para 13-15 Delay in FIR in cases of Rape is not fatal: (i) State of Uttar Pradesh v Manoj Kumar Pandey  ( 2009) 1 SCC 72 para 3 (ii)Satpal Singh v State of Haryana ( 2010) 8 SCC 714 para 14, 16 para 17, 18 (iii) Santhosh Moolya and another v State of Karnataka( 2010) 5 SCC 445 para 15, 16
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VII.



THE PROSECUTION IS NOT RELYING ON PW-12 ASHISH SINGH, AS BEING THE CHILDHOOD FRIEND OF THE APPELLANT, HE IS AN UNRELIABLE WITNESS AND IS AIDING THE DEFENCE:



The Prosecution is not relying on the evidence of PW-12 Ashish Singh. The Prosecution has shown that Ashish Singh’s testimony is untrustworthy, false and motivated. PW-12 Ashish Singh is a childhood friend of the Appellant as they both belong to Gorakhpur and share strong bonds of friendship. The Prosecution has established that: (i) The rape took place in the late evening of 28th March 2015 between 10:09 P.M. and 10:12 P.M. (ii) That the rape took place after PW-12 Ashish Singh had left the house of the Appellant, and DW-3 Darain Shahidi told the Appellant over phone that he would not be coming to his residence that evening. Taking advantage of the fact that the Prosecutrix was alone with him in the house, the Appellant raped her. (ii) That the Appellant stopped raping the Prosecutrix because the doorbell rang and Ashish Singh returned. 1. The Prosecution is not relying on PW 12  for the following reasons: (a) It is an admitted fact that Ashish Singh is a childhood friend of the Appellant and remain close friends even as adults in Delhi. Both of them belong to the same town- Gorakhpur, in Uttar Pradesh (Refer: PW-12 Ashish Singh’s Evidence @ pg 71) Ashish Singh is admittedly a very close friend of the Appellant and his family. This is evident from the fact that he was present in the house of the Appellant on the evening of 28th March 2015; that it was he who opened the front door of the house when the Prosecutrix rang the door bell; he was comforting and taking care of the Appellant who was intoxicated and crying. (Refer: PW-5 Prosecutrix’s Evidence @ page 303,304, volume 2, appeal and PW-12 Ashish Singh’s Evidence @ page 379, volume 2, appeal). Further Ashish Singh is very close to the brother of the Appellant, Roomi; the wife of the Appellant, Anusha Rizvi; the friend and colleague of the Appellant, Darain Shahidi. His testimony before the Court is designed to aid the defence and protect the Appellant who is his friend of long standing.
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(b) Ashish Singh’s evidence is unreliable as it is littered with contradictions inconsistencies and falsehoods: ● Ashish Singh in a desperate attempt to show his presence in the house of the Appellant at 10:00 p.m. states that he called Radhika at 10:15 P.M from the house of the Appellant. His CDR however contradicts this. As per Ex. DW-6/A @ pg D79 of trial court record there is no phone call from his phone until 10:23 P.M. This shows that PW-12 Ashish Singh is advancing the timing of his calls to make it appear that he was in the house of the Appellant earlier than he actually was. ● Ashish Singh’s CDR shows that he sent an SMS to Roomi at 22:41 P.M. The only inference that can be drawn from this is that Roomi was not present in the house of the Appellant at this time. The defence’s claim that Roomi came into the house with Ashish Singh falls apart, and it shows that Ashish Singh is not speaking the truth. Ashish Singh’s claim that he was only forwarding a message to Roomi is not supported by any evidence and the same cannot be believed. Further it is a matter of record that Roomi, the brother of the Appellant, though available, did not come forward as a defence witness. (Refer: CDR of Ashish Singh Ex.DW-6/A @ pg D79 ;CDR of Roomi Ex. DW-6/E of trial court record) ● PW 12 Ashish Singh’s CDR (Ex. shows 11 SMS’s between him and Anusha Rizvi from 22:32 to 22:43 i.e 11 minutes. It is the case of the defence and has also been stated by Ashish Singh, that Anusha Rizvi had returned in his presence.This is clearly belied by independent evidence in the form of CDR which show 11 SMS’s exchanged between PW-12 and Anusha Rizvi. It is not normal or natural conduct to exchange as many as 11 SMS’s with a person who is present in the same house. Further, Ashish Singh have given no explanation for these SMS’s even though the same has been put to him during re-examination. (Refer: PW-12 Ashish Singh’s Evidence @ page 385, volume 2, appeal) This only indicates that Ashish Singh is lying and not speaking the truth before the Court. ● Ashish Singh in his testimony attempts to show that the situation before the departure of the Prosecutrix was normal, that the Prosecutrix discussed Gorakhpur with him; was introduced to Roomi and had a cordial conversation with him; and said goodbye to all of them and hugged the Appellant. All of this has been categorically denied by the Prosecutrix in cross-examination (@ page 337, 341, volume 2, appeal) ● Ashish Singh’s aforesaid description of the social interaction with the Prosecutrix at the time of departure is belied by an independent record. The CDR of the Prosecutrix shows that she was repeatedly on her phone speaking to the taxi driver, giving him directions so that he could reach the house of the Appellant at
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the earliest. The CDR shows that there were 5 phone calls between her and the taxi driver. PW-5 is on the phone with the first taxi driver from from 22:15 to 22:36. Then she cancels the first taxi. After 22:36 PW-5 books another cab. Then she tells PW-12 to call a cab for her. At 10:42 she starts sending text messages through whatsapp to Danish Hussain. There is a rapid exchange of messages until 10:49. At 10:49 she asks Ashish Singh call the cab again. Hence it is impossible that in the midst of these telephone calls, cab bookings and cancellation as well as Whatsapp messaging to PW -10, the Prosecutrix had any conversation with Ashish Singh or Roomi. Much less a conversation on Gorakhpur. (Refer: entries from 22:15:00 to 22:52 in PW-5 CDR Ex. AD/D 1-14 @ pg 485-498, trial court record) ● Ashish Singh further states that the Prosecutrix had called him on reaching her destination. However, it does not at all imply that she had left the Appellant’s house in a cordial and friendly environment. This call is only for 14 seconds which in itself communicates that it was not a friendly conversation, rather denotes a curt, to the point communication by the Prosecutrix that she had reached her destination. (Refer: entry at 23:25 in PW-5 CDR Ex. AD/D1-D14 @ pg 485-498 of trial court record) ● In the re-examination, the Prosecution has put to Ashish Singh that he is part of an elaborate cover up to save the Appellant and that his evidence has been shaped after closely examining the relevant CDR’s. It is well settled that the Prosecution can, without declaring its witness hostile, not rely upon the said witness for its case. Further, the testimony of a Prosecution Witness who is closely associated with the Accused ought to be viewed with suspicion and even discarded when it seeks to destroy the Prosecution's case. The Hon’ble Supreme Court in Laxmi Raj Shetty v. State of Tamil Nadu (1988) 3 SCC 319 has held that,



It was submitted that the admission of the prosecution's own witness PW 9 about



the arrest of the Accused on the 27th was a serious infirmity which shows that the prosecution case about the alleged recoveries was concocted and untrue. We have gone through the evidence of PW 9 with care. It cannot be forgotten that this witness and the Accused were appointed together as Probationary Clerks and obviously he is trying to help the Appellant. We are satisfied that the Courts below were justified in not placing any credence on the statement made by this Accused. It is pertinent to mention that the alleged statement has been brought out during the cross-examination of this witness by learned counsel appearing for accused
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no. 2. It would certainly have been better for the Public Prosecutor to have the witness declared hostile with a view to cross- examine him and also called witnesses from the Bank to contradict him. This was unfortunately not done but that would not have the effect of destroying the entire prosecution case.” (Para 23, 24, 27) In State of Bihar v. Laloo Prasad (2002) 9 SCC 626 the Hon’ble Supreme Court held, “...Be that as it may, if the Public Prosecutor is not prepared to own the testimony of the witness examined by him he can give expression of it in different forms. One of such forms is the one envisaged in Section 154 of the Evidence Act. The very fact that he sought permission of the court soon after the end of the cross-examination was enough to indicate his resolve not to own all what the witness said in his evidence. It is again open to the Public Prosecutor to tell the court during final consideration that he is not included to own the evidence of any particular witness in spite of the fact that the said witness was examined on his side…” (Para 7 JUDGMENTS: (i) Laxmi Raj Shetty v. State of Tamil Nadu (1988) 3 SCC 319 Para 23, 24, 27 (ii) State of Bihar v. Laloo Prasad (2002) 9 SCC 626 Para 6, 7



2. Defence argument regarding impossibility of sexual assault due to presence of Ashish Singh in the house, rests on fabricated evidence that is inadmissible in law, and has been conclusively demolished as false, unsustainable and untenable: The central pillar on which the present Appeal rests is that the rape could not have taken place as PW-12, Ashish Singh was present in the house of the Appellant at the relevant time. The defence’s case is unsustainable as the SMS shown by PW-12 Ashish Singh during cross-examination to show that he was present in the house from 10:00 P.M onwards, wherein Ashish Singh has stated that he sent a SMS to his wife at 10:02 P.M, from the house of the Appellant, is inadmissible in law. Further the Cell tower location relied upon by the defence, does not conclusively establish PW-12’s presence inside the house of the Appellant, as this technology, at best, only indicates a range of location and not the exact location of the mobile user.
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A. PW-12 Ashish Singh’s SMS is inadmissible in evidence and cannot be relied upon  to show his presence  in the house of the Appellant at the time of rape: It must be underlined that it was during cross examination on 8th October 2015, that a question was put to PW -12 Ashish Singh, by the defence counsel, in reply to which PW-12 Ashish Singh took out his mobile phone from his pocket and showed the said SMS purportedly sent at 10:02 P.M on 28th March 2015. It is pertinent to point out that such a SMS was available in the phone of PW-12 was known to the defence counsel, and hence the same was produced for the first time in reply to a question during cross-examination. This fact in itself is sufficient to completely impeach the credibility of PW-12, as he is clearly deposing in collusion with the defence. In a procedure alien to and in contravention of the law governing evidence and criminal trial, a SMS allegedly stored in the phone of witness PW 12, is pulled out of his pocket on the asking of the defence counsel, and the SMS placed on record, during cross examination. This SMS is inadmissible in law and cannot be read in evidence. The portion reproduced below, cannot form part of the evidence. In fact it conclusively establishes that PW-12 is deposing falsely and fabricating evidence, with the sole objective of harming the Prosecution’s case and shielding the Appellant, who is admittedly his close friend. PW-12 ASHISH SINGH’S EVIDENCE @ page 381, volume 2, appeal At this stage, the witness is directed to check his mobile to find whether the said message exists in his mobile. The witness states that he has message. Court Observation : The mobile is seen. It contains a message of 28.03.2015, 10.02 pm:



“Back to Mahmood’s place. With roomi. Will take some time.” “Ok…take ur time..don’t wry” (Vol. it was from my wife) “Ok.” (Vol. it was from me.)



The SMS is inadmissible and cannot constitute evidence under law: The said SMS is inadmissible in law and cannot be read as part of the evidence, as it is not in compliance with the mandatory requirements of law as laid down by the Hon’ble Supreme Court and specifically the Indian Evidence Act and the Information Technology Act, 2000. The Hon’ble Supreme Court in Anvar P.V. v. P.K.Basheer and Ors (2014) 10 SCC 473 “All these safeguards are taken to ensure the source and authenticity, which are the two
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hallmarks pertaining to electronic record sought to be used as evidence. Electronic records being more susceptible to tampering, alteration, transposition, excision, etc without such safeguards, the whole trial based on proof of electronic records can lead to travesty of justice.” (Para 16) i) LAW ON ELECTRONIC EVIDENCE: Under law a SMS is electronic evidence. Given the specific nature of electronic evidence, the Indian Evidence Act was amended to incorporate necessary provisions and introduce appropriate safeguards. The Hon’ble Supreme Court in Anvar P.V. v. P.K.Basheer and Ors (2014) 10 SCC 473 has held that, “Proof of electronic record is a special provision introduced by the IT Act amending various provisions under the Evidence Act. The very caption of Section 65A of the Evidence Act, read with Sections 59 and 65B is sufficient to hold that the special provisions on evidence relating to electronic record shall be governed by the procedure prescribed under Section 65B of the Evidence Act. That is a complete code in itself. Being a special law, the general law under Sections 63 and 65 has to yield.” (Para 20) Further, The relevant legal provisions are given below: S.79 A of the IT Act Explanation defines “electronic evidence”: For the purposes of this section, “electronic form evidence” means any information of probative value that is either stored or transmitted in electronic form and includes computer evidence, digital audio, digital video, cell phones, digital fax machines. S.3 of IEA states that all electronic records shall constitute documentary evidence: All documents including electronic records produced for the inspection of the Court, such documents are called documentary evidence. Further S.59 of IEA provides that an electronic record or document cannot be proved by oral evidence: All facts except contents of documents and electronic documents can be proved by oral evidence. Given the nature of electronic evidence, the law stipulates in Section 45A of the Indian Evidence Act, whose opinion shall count as an expert of electronic evidence. A specific list of such experts is notified under Section 79A of the IT Act by the concerned government. No other person can be treated as an Expert of Electronic Evidence in law. Section 79A of the IT Act, 2008 provides, The Central Government may, for the purposes of providing expert opinion of electronic form evidence before any court or other authority specify, by notification in the Official Gazette, any Department, body or agency of the Central government or a State government as an Examiner of Electronic Evidence.”
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S. 45-A of IEA provides that the opinion of an Expert Examiner shall be taken by any Court which is seeking to form an opinion about electronic evidence - When in a proceeding, the court has to form an opinion on any matter relating to any information transmitted or stored in any computer resource of digital form, the opinion of the Examiner of Electronic Evidence referred to in Section 79-A of the Information Technology Act, 2000, is a relevant fact. Explanation.- For the purposes of this section, an Examiner of Electronic Evidence shall be an expert. It may be mentioned here that unlike handwriting, the electronic device and electronic evidence do not lend themselves at all to any verification or scrutiny to the naked eye. Thus the Court has to rely upon an expert examiner for purposes of electronic evidence. It is respectfully submitted that the Trial Court cannot assume the role of an Expert of Electronic Evidence. A mere reading of the SMS from the phone of PW 12 does not in any way meet the requirements of law. In fact such a procedure directly contravenes the settled law in this regard. ii) There are two modes by which an electronic evidence can be placed on record, either as primary evidence or as secondary evidence. Law relating to electronic evidence produced as primary evidence: For electronic evidence to be seen, or read, or heard, as primary evidence by the Court, the law requires that the original device in which the electronic evidence is stored and/or transmitted, is placed before the Court. The device in which the electronic evidence is stored- whether a computer, or CD, or cell phone- must be seized, sealed and taken into custody by the investigating agency. The same is also mandated by the Delhi High Court Rules, Practise and Procedure, Volume 1, Chapter 11, Part E, page 750: “Custody of Property sent in by the Police”, which prescribes a strict chain of custody to ensure that the evidence is not tampered with. The device after being seized, sealed and the chain of custody strictly maintained, is required by law to be subjected to forensic examination. A technical expert is required to certify that the device has not been tampered with and that the electronic evidence stored and/or transmitted has not been manipulated or doctored. iii) PW -12 Ashish Singh’s said SMS is not admisible as primary electronic evidence; and  tampering of phone and doctoring of SMS is not ruled out: In the present case, the electronic evidence is said to be stored in the mobile phone of PW-12. However, the said mobile has not been subjected to any forensic examination to validate that the mobile phone has not been tampered with, and the date and time stamp
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of the SMS (28th March 2015, 10:02 P.M) has not been tampered and doctored, and the text of the SMS has not been doctored. It is admitted by PW-12 in his evidence that he did not make any effort to inform the investigating police officials or any senior representative of the police at any point about the aforesaid SMS to his wife. “Q. Whether you made any effort to inform the investigating police officials or any senior representatives of the police at any point about the aforesaid SMS to you wife? A. I did not.



S. I put it to you that you did not hand over your phone to the investigating officers as you had tampered with it and doctored the SMS, and the same would be detected in forensic examination. A. It is incorrect.”



 (Refer: PW-12 Ashish Singh Evidence @ page 385, volume 2, appeal) It is not disputed that the said phone was never made available by the witness and hence not forensically examined by any expert. The fact that PW-12’s phone was not submitted to investigating agency so that it could have been sealed and kept in safe custody creates a strong suspicion that it has been tampered with and the SMS doctored. At no point of time during the investigation or even later did he offer his cell phone for forensic examination hence the possibility of tampering cannot be ruled out. The defence has in no way shown that the phone has not been tampered with. It is a settled proposition of law that the onus of establishing that electronic evidence has not been tampered with is on the party that seeks to rely on it. Before reliance can be placed on the said SMS the Court must be satisfied beyond reasonable doubt that the electronic record has not been tampered with. It is only the scrutiny of forensic examination that can certify that the electronic record is free of tampering and doctoring. In the absence of this assurance the Court cannot allow or read in evidence, the SMS produced by PW-12 from his pocket. Thus the said SMS of PW -12 Ashish Singh in view of the settled position of law is inadmissible and cannot be read in evidence. iv)The Prosecution has relied upon electronic evidence both as primary evidence and as secondary evidence in the present case. For the primary evidence to be admissible in law and to be read as evidence, the Prosecution has complied with all legal requirements. The laptop and mobile Iphone of the Prosecutrix were both seized, sealed and taken into custody, and the chain of custody duly maintained (Refer to Evidence of PW-18 IO Seema, PW-6 H Ct. Sukhvinder) The Laptop and Iphone were then sent for forensic
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examination which authenticated that the email and SMS data relied upon by the Prosecution was available in the said devices. (Refer: Evidence of PW-19 Dr. Narayan Waghmare) It was only after strict compliance with all these legal requirements that the said laptop and phone were duly exhibited by the Prosecution as Ex.MO-1 and Ex.MO-2 respectively. Since these legal requirements had been strictly complied with, the Prosecutrix was allowed to read and show emails from her laptop (Ex.MO-1) and SMS from her mobile phone (Ex.MO-2) during the trial.



JUDGMENTS Electronic evidence highly susceptible to tampering: (SMS would be analogous to a tape recorded conversation) (i) Anvar P.V. v. P.K.Basheer and Ors (2014) 10 SCC 473, -Para 16, 24 (ii) Yusufalli Esmail Nagree v. State of Maharashtra (1967) 2 SCR 720- Para 5, 6, 7 (iii) Ram Singh v. Col. Ram Singh 1985(Supp) SCC 611 Para 32 (3), (5)



In view of the settled law, the SMS shown by PW-12 from his phone is inadmissible and can neither be read as primary electronic evidence or secondary electronic evidence, and no reliance can be placed on the same. With the SMS rejected as evidence, the defence of the Appellant that no rape took place due to presence of Ashish Singh in the house, collapses.



B. Location of Cell Tower that PW-12’s phone connects is not conclusive evidence to show his presence in the house of the Appellant: The defence has argued that Ashish Singh mobile phone connects to the Cell Tower located at House No.12, Sukhdev Vihar at 10:02 P.M and hence his statement that he was in the house of the Appellant at that time must be believed. The Prosecution has established the the Cell Tower location of a mobile phone is NOT affirmative evidence of the user’s presence in a specific place. A CDR is neither perfect nor reliable evidence and it cannot conclusively prove Ashish Singh’s presence inside the house of the Appellant. It can only indicate that Ashish Singh was present in the general area around the Cell Tower at House No.12, Sukhdev Vihar, within the range of the Cell Tower. The C
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● Ashish Singh’s service provider is Vodafone. DW-6: Nodal Officer, Vodafone has stated that Cell ID number does not reflect exact location of the mobile phone user: “The cell ID number reflects the geographical location of the cell towers. The cell tower covers a certain range (distance)” “It is correct that the cell ID number represents the general tower location of the mobile phone and not the exact location of the mobile phone.” (Refer DW-6 @pg D200 of trial court record)



● The Cell ID location of Ashish Singh at 10:02 P.M in fact corroborates the Prosecution’s case that Ashish Singh was in the vicinity of the house of the Appellant and returned to the house soon after. It is for this reason that Ashish Singh’s phone connects to the Cell Tower at House No.12, Sukhdev Vihar. It is also for this reason that the SMS sent by Ashish Singh states “Back to Mahmood’s House”, meaning that he is on his way and returning back to Mahmood’s house. JUDGMENTS In Sushil @Jalebi v. State of Delhi (2015) SCC Online Del 13298, the Hon’ble High Court of Delhi has held that the Cell Tower Location provided in a CDR is not affirmative evidence and is in fact an extremely weak and inconclusive piece of evidence: “In these circumstances the CDRs and the cell tower charts would not indicate and reflect as affirmative evidence and help us in ascertaining the appellant's’ involvement...In the given facts, the aforesaid evidence is weak and feeble in nature.” (Para 11) C. The text of PW-12’s SMS contradicts his testimony and proves beyond reasonable doubt that he was not present in the house at the relevant time: That even otherwise the text of the SMS sent by Ashish Singh does not uphold the defence claim. The SMS states: “Back to Mahmood’s place. With Roomi. Will take some time.” (Refer: PW-12 Ashish Singh’s Evidence @ page 381, volume 2, appeal) The literal meaning of the said text is that Ashish Singh is on his way and is returning/ going back to the house of the Appellant at 10:02 P.M. According to the Oxford English Dictionary the preposition “to” means: ❏ expressing motion in the direction of (a particular location). "walking down to the shops"
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❏ approaching or reaching (a particular condition). Significantly the SMS does not state and not “Back at Mahmood House” which would have meant that he is already present in Mahmood’s house. A person wanting to indicate his presence in a particular place would use the preposition “at”. According to the Oxford English Dictionary, the preposition “at” means: ❏ expressing location or arrival in a particular place or position. "they live at Conway House" ❏ expressing the time when an event takes place. "the children go to bed at nine o'clock" PW-12 Ashish Singh is admittedly a man of letters and a journalist. His choice of words would therefore be significant and cannot be brushed aside. As per the case of the Prosecution, Ashish Singh returns to the house of the Appellant soon thereafter, just before 10:15 P.M. It is for this reason that the SMS communicates that PW-12 is not in Mahmood’s house at the time of sending the SMS, and he is on his way to Mahmood’s house. ● The SMS corroborates the Prosecution’s case that PW-12 came back to the house at about 22:15:00 which is soon after the SMS was sent at 22:02:00. ● PW-5 Prosecutrix states that while the Appellant was sexually assaulting her, the doorbell rang, the Appellant stopped sexually assaulting her. Ashish and another man came in and  she booked a taxi. (Refer PW-5 Evidence @pg P15 and 16) ● It is the case of the Defence that MERU server logs a booking by the Prosecutrix at 22:12:07 (time at which MERU server registers booking) ● Thus the text of the SMS corroborates that at 10:02 P.M. Ashish Singh is still on his way to the house of the Appellant and has not yet reached there.
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VIII.



DEFENCE ARGUMENT THAT RAPE WAS IMPOSSIBLE DUE TO PAUCITY OF TIME LACKS MERIT, IS NOT SUPPORTED BY EVIDENCE AND INDEPENDENT RECORD: Any assessment of time taken to commit rape on the Prosecutrix, must bear in mind that this is not a case of peno-vaginal rape but rather forced oral sex, where the accused has licked the genitalia of the Prosecutrix with his tongue, despite her specific refusal and without her consent. As discussed earlier, PW-5 Prosecutrix, in her un-rebutted testimony has described the forced oral sex and how due to fear and physical force, she did not resist. In such circumstances, forced oral sex, would not require any time. The testimony of PW-5 Prosecutrix’s conclusively establishes that the rape was committed by the Appellant after the phone conversations with DW-3 Darain Shahidi, when he learnt that Darain was not coming to his house, and until the doorbell to his house rang and PW-12 Ashish Singh returned to the house. At which point the Prosecutrix booked a taxi from the MERU App on her mobile phone (Ex. MO-2). The time at which the last call with Darain Shahidi ended is listed in the CDR of the Appellant(Refer: Ex. AD/A1-A40 @ pg 480 of trial court record) The time at which the MERU server received the taxi booking made by the Prosecutrix is listed in the MERU record of the Prosecutrix’s bookings for 28th March 2015 (Refer: Ex. DW-5/B)



1. The time period between the last call with Darain Shahidi ends and before the MERU server receives the Prosecutrix’s booking would be about 3:03 minutes: Time 22:09:04



Event



Exhibit



Call from the phone of accused



CDR of Accused



(9818389291) to Darain Shahidi



Ex. AD/A1-A40 @ pg



(9818846416) ends.



480 of Trial Court record



22:12:07



Time at which MERU server registers



DW-5/B @pg D73 of



booking



trial ct record
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2. The Prosecutrix’s description of the forced oral sex absolutely confirms that this type of rape took place within a very short period of time: Description of forced oral sex/ rape committed upon the Prosecutrix is in her evidence  @ pg 305, volume 2, Appeal. The Prosecutrix has consistently stated that when the Appellant refused to stop forcing himself on her, she stopped resisting, in the F.I.R she says, “He kissed me. I told him that I didn’t think that this was what he needed. He kept towards kissing and saying what a great woman I am. He said he wanted to suck me. I said no. We were both on the couch. He started pulling my underwear down as I pulled it up from otherside. I was afraid he would rip my dress and told him not to. Then he pinned my arms down. He forced oral sex on me. I was scared. He was strong I didn’t want to get more hurt I just wanted him to stop. I froze.” The same is repeated in the Prosecutrix’s testimony under Section 164 CrPC (pg 424-442) “..He was drunk and having a lot of force. I could not push him away so I just froze. I stopped fighting…” From the Prosecutrix’s cross-examination: “Q. I put it to you that the period between the termination of call with Darain at mark X and the booking of the Meru cab was so short that no sexual assault as you alleged could happen? A: It is completely incorrect. Accused sexually assaulted me. He forced oral sex on me holding my hands back. At this stage, witness started weeping.” (Refer to PW-5 Prosecutrix’s Evidence @ page 305, volume 2, Appeal.) 3. The Prosecutrix has categorically denied that she began booking a taxi immediately after the phone call with Darain Shahidi ended (Refer to PW-5 Prosecutrix’s Evidence @ page 328, volume 2, Appeal) The defence’s calculation that the Prosecutrix began operating her MERU App between 22:10:07 and 22:11:27 is wrong, faulty and cannot be relied upon. For this the defence has placed reliance on DW-5 who is not an expert on MERU App and his statement in this regard is of no value and cannot form the basis of computing the time period. DW-5 is a Business Analyst from MERU, who was only summoned to bring a record of the Prosecutrix’s MERU bookings.



WWW.LIVELAW.IN 36



4. Prosecution has conclusively proved that it is impossible that PW-5 Prosecutrix operated the MERU App on her phone before 22:11:41 P.M: ● PW-20 Anuj Pawra states that he received a phone call from the Prosecutrix’s phone at 22:11:21 P.M but during this call the Prosecutrix did not speak. Anuj Pawra also testifies that when he met the Prosecutrix around one hour later he had asked her why she called him and did not speak. The Prosecutrix categorically denies having made a phone call to him. It is clear that the Prosecutrix did not make this call from her phone, and the said phone call was an Accidental Dial call, which is commonplace in touch screen phones. The self activation of the sensor of her phone which is an Iphone with a touch screen (Ex.MO-2) led to the phone being triggered to dial PW-20 Anuj Pawra’s phone number on its own. It is relevant that Anuj Pawra’s number was in the list of ‘Recent Calls’ on the Prosecutrix’s phone as can also be seen from the Prosecutrix’s CDR for 28th March 2015.  (Refer: Ex. AD/D1-D14) The defence has not challenged Anuj Pawra’s testimony at all. ● The Prosecution has established that the Prosecutrix was not using her phone and was not aware of the call made from her phone to PW-20 Anuj Pawra at 22:11:21 P.M. This call to Anuj Pawra lasted for 20 seconds and ended at 22:11:41 P.M when Anuj Pawra disconnected the call as the Prosecutrix did not speak despite him repeatedly saying hello. Hence it is impossible and stands proved that the Prosecutrix operated her phone before 22:11:41 P.M. In light of this, the defence’s argument that the Prosecutrix used her MERU App at 22:11:27 is rendered meaningless and implausible, as it has been established that the Prosecutrix did not use her phone until 22:11:41 (Refer: PW-20 Anuj Pawra’s Evidence @ pg P90-91; Refer: Prosecutrix CDR Ex. AD/D 1-14 @ pg 485-498) 5. The defence’s argument that the Prosecutrix used the MERU App on her phone at 22:10:07 is also wrong and discredited: The defence has arrived at 22:10:07 timing by relying on DW-5, Business Analyst from MERU who says booking a cab may take upto 120 seconds, however, DW-5’S testimony on this aspect is wrong and unreliable for the following reasons:
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● DW-5 is according to his own testimony a business analyst. He has no technical qualifications, knowledge or expertise. DW-5 MERU Business Analyst has been summoned by the defence to provide a record of the Prosecutrix’s cab bookings on 28th March 2015 accessed from the server. He said simply put this data on an Excel sheet and taken a print out of the same. Since DW-5 has no technical knowledge, he cannot testify and provide expert evidence as to the working of the MERU phone App or the time taken to operate the same.(Refer: DW-5 MERU Business Analyst’s Evidence @ page 446, volume 3, Appeal) ● DW-5’s perfunctory assessment of the time taken for a user to book a cab using the MERU App in his examination-in-chief, cannot be relied upon and confirms beyond doubt that he is not an technical qualified or an expert in the technical functioning of the MERU App on users phones. DW-5 MERU Business Analyst has not provided any document to support the time estimation made by him. DW-5 MERU Business Analyst’s general statement with many qualifications about the estimated time cannot be relied upon DW-5 MERU Business Analyst in his examination-in-chief states: “ The time difference between pressing button by the customer and the request received at the server may be from 10 to 60 seconds depending upon the speed of



the network. Normal time taken by the customer from opening the phone till booking varies from 30 to 60 seconds depending upon the type of phone, network he is using and the speed of the person on the mobile.” ( Refer: DW-5 MERU Business Analyst’s Evidence @ page 447)



● In sharp contrast, is the clear and categorical assertion of PW-5 Prosecutrix that she booked a MERU cab after she was sexually assaulted by the Appellant. ● It is pertinent to mention that the record of MERU bookings (Ex. DW-5/B) produced by DW-5 does not bear the seal of the MERU Company for purposes of authentication. Further, DW-5 admitted in his cross-examination that the certificate under S.65(B) of the Indian Evidence Act (Ex. DW-5/C) was given to him by his legal team and that he does not know the implications and provisions of S.65(B) of the Evidence Act. Further he admits that the electronic data regarding MERU bookings are stored in servers that are located in Mumbai and are not under his control in Hyderabad. Taken together, a serious doubt is cast upon the evidentiary value of the secondary electronic record produced by DW-5 MERU Business Analyst. Thus DW-5 cannot in any way undermine the categorical assertion by the Prosecutrix in her testimony about the rape by the accused and that she used the MERU App. after the rape. This is corroborated by MERU
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record of Prosecutrix’s bookings (Ex. DW-5/B) which shows that MERU server registered booking at 22:12:07 on 28th March 2015. It must be kept in mind that the Prosecutrix is regular, efficient, experienced MERU App used. As per the MERU record of bookings (Ex DW5/B), the Prosecutrix used the MERU App to book a taxi on multiple occasions on 28th March 2015 itself. Therefore, the earliest Prosecutrix used her phone is after 22:11:41. Hence it was during a duration of 2:37 minutes to 3:033 minutes that forced oral sex, as described by the Prosecutrix, was committed by the Appellant. 6. Defence argument that the conversation and sexual assault as described by the Prosecutrix could not have happened in 2-3 minutes is without substance and contrary to the description of rape committed: Conversation before forced oral sex: The conversation as described by the Prosecutrix would have barely lasted 10-15 seconds. The Prosecutrix description of the conversation she had with the Appellant after she ended the phone call with Darain Shahidi and before the Appellant sexually assaulted her. It is stated by the prosecutrix in her evidence that the Appellant came back into the room and he was crying very hard, Accused came back into the room. He was crying very hard. “I was making jokes.”



 I rubbed his head. I was feeling very much maternal to him. Accused told that “I am a good woman and he is like Buddha incarnate”. I thought he was joking. I had been joking too. At that time Accused kissed me. I said “no.”



(Emphasis supplied to words spoken by Prosecutrix and Appellant) (Refer: PW-5 Prosecutrix’s Evidence @ page 304, volume 2, Appeal) ● This conversation will not take more than 10-15 seconds. This is the only conversation that the Prosecutrix had with the Appellant after the phone call with Darain ended and before the Appellant sexually assaulted her. All other conversations that the defence has referred to have taken place during an earlier time that evening. ● It must be emphasized here that in the above quoted testimony, only the portion highlighted in bold comprise the conversation between the Appellant and the
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Prosecutrix. The remaining portion refers to thoughts and feelings of the Prosecutrix that naturally happened simultaneously with the conversation, and hence would not have taken any additional time. ● It must be pointed out that the defence is misleading the Court by repeatedly referring to all the conversations that the Prosecutrix had with the Appellant and Ashish Singh, on the evening of 28.3.2015, from 9:00 P.M onwards, to create a false and wrong impression of lengthy conversation between the two. ● In response to a question put by the defence as to what conversation she had with the Appellant on the evening of 28th March 2015, the Prosecutrix states: “The conversation which I had with the accused at that time for a few minutes was that I asked the accused what was wrong with him and he said to me that he had a fight with his mother and wife, The jokes that I later exchanged with him related to how he has been dramatic and how he was like my mother. Accused Mahmood had introduced Ashish to me on that night. I and the Accused must have talked about my work in Gorakhpur, UP on that night as we talked for a while.” (Refer: PW-5 Prosecutrix’s Evidence @ page 322, volume 2, Appeal) From the aforesaid answer it is clear that the Prosecutrix is describing the conversation she had with the Appellant before Ashish Singh left, as she says the Appellant introduced her to Ashish Singh at that time. The Prosecutrix in her examination-in-chief clearly states that she had conversation with the Appellant and Ashish Singh after she entered the house and before Ashish Singh left the house. (Refer: PW-5 Prosecutrix’s Evidence @ page 304, volume 2, appeal) ● The phrase few minutes cannot be read literally. It is a commonly used figure of speech which denotes a very brief time. 7. Time sufficient for the forced oral sex described by the Prosecutrix: ● The description of rape given by the Prosecutrix, i.e forced oral sex is completely possible within such a short period of time, and would not have taken more than 1.5 to 2 minutes. Prosecutrix’s description of the rape ( Refer: PW-5 Prosecutrix’s Evidence @ page 305, 306, volume 2, appeal) ● Further, the Prosecutrix specifically states that when the Appellant did not stop forcing himself on her despite her saying no she got extremely scared and stopped struggling. In the absence of resistance, forced oral sex is entirely possible within this duration. That the Prosecutrix stopped resisting has not been refuted or challenged by the defence.
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● Since the Prosecutrix was wearing a knee length dress (Refer: Ex. MO-3), it was very easy for the Appellant to pull her underwear down and force oral sex on her, as described by her. The dress worn by the Prosecutrix has not been refuted or challenged by the defence. ● There is no time gap between end of the sexual assault and ringing of the doorbell. The Prosecutrix clearly states that the Accused stopped sexually assaulting her when the doorbell rang. 8. Duration of events which took place after the sexual assault and just prior to booking of the cab: The Prosecutrix states that when the doorbell rang the Appellant stopped sexually assaulting her, and PW-12 Ashish Singh and another man had come into the house, and she immediately booked a MERU cab. This would not take more than 20 seconds. When Ashish and the other man entered the house the Prosecutrix went towards the living room simultaneously, and not one after the other. The Prosecutrix booked the MERU cab immediately upon seeing Ashish Singh enter house of the accused. (Refer: PW-5 Evidence @ page 307, volume 2, appeal) Hence, even the minimum time of 2:37 minutes is sufficient for the conversation, sexual assault and entry of Ashish Singh into the house, as described by the Prosecutrix. The stellar and uncontroverted evidence of the Prosecutrix that the Appellant committed forced oral sex on her, is not diminished or rendered unreliable due to the vague and speculative estimations of time conjectured by the defence. JUDGMENTS: Expert opinion can only be given by an Expert: 1. State of Himachal Pradesh v. Jia Lal (1997) 7 SCC 280-para 13 to 20 The Court is not bound to accept expert evidence if the same belies logic and probability: 1. State of Haryana v. Bhagirath (1999) 5 SCC 96- Para 15 2. Magan Bihari Lal v. State of Punjab (1977) 2 SCC 210- Para 7
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IX.



NO MOTIVE FOR THE PROSECUTRIX, A FOREIGN WOMAN TO LODGE A FALSE COMPLAINT 1. Prosecution must prove its case beyond all reasonable doubt, not beyond all hypothetical, speculative doubt: (i)Yogesh Singh v. Mahabeer Singh 2016 SCC Online SC 1163-Para 13 to 18 (ii) State of U.P v. Krishna Gopal and Anr (1988) 4 SCC 302- Para 25, 26 (iii) State of Haryana v. Bhagirath (1999) 5 SCC 96- Para 7 to 11 2. A perusal of the Trial record unequivocally discloses that there is not even a whisper about any possible motive attributed by the defence to the Prosecutrix for the case of rape against the Appellant. While the defence may not be legally required to prove any motive, the issue needs to be judicially appreciated quite differently in a case of rape. The question will have to be addressed why a woman would put her own reputation and well being at stake and make herself vulnerable to social and other ostracism and backlash by making a complaint of rape, unless the same is true. Further, in the case of the Prosecutrix, there is no reason why she, being a foreign national would return to India and put herself through a criminal investigation and trial in a foreign country unless she is compelled by the trauma she has suffered due to the rape. There is absolutely no reason why the Prosecutrix would allow her research work to be totally disturbed and interrupted by a criminal complaint and trial, for which she was required to fly all the way back to India and stay here for 5 months during the investigation and trial. The only reason the Prosecutrix filed the FIR and testified before the Court is that she is seeking justice for the violation of her bodily integrity and dignity as a woman. The defence has not once suggested that the Prosecutrix has any motive or reason to falsely implicate the Appellant. The defence’s absolute silence on the issue of motive in itself speaks volumes about the guilt of the Appellant. Judgment relied: In Om Prakash v. State of Uttar Pradesh (2006) 9 SCC 787 the Hon’ble Supreme Court of India held, A prosecutrix of a sex-offence cannot be put on par with an accomplice. She is in fact a victim of the crime. The Evidence Act nowhere says that her evidence cannot be accepted unless it is corroborated in material particulars. She is undoubtedly a competent witness under Section 118 and her evidence must receive the same weight as is attached to an injured in cases of physical violence. The same degree
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of care and caution must attach in the evaluation of her evidence as in the case of an injured complainant or witness and no more. What is necessary is that the Court must be conscious of the fact that it is dealing with the evidence of a person who is interested in the outcome of the charge levelled by her. If the Court keeps this in mind and feels satisfied that it can act on the evidence of the prosecutrix. There is no rule of law or practice incorporated in the Indian Evidence Act, 1872 (in short 'Evidence Act') similar to illustration (b) to Section 114 which requires it to look for corroboration. If for some reason the Court is hesitant to place implicit reliance on the testimony of the prosecutrix it may look for evidence which may lend assurance to her testimony short of corroboration required in the case of an accomplice. The nature of evidence required to lend assurance to the testimony of the prosecutrix must necessarily depend on the facts and circumstances of each case. But if a prosecutrix is an adult and of full understanding the Court is entitled to base a conviction on her evidence unless the same is own to be infirm and not trustworthy. If the totality of the circumstances appearing on the record of the case discloses that the prosecutrix does not have a strong motive to falsely involve the person charged, the Court should ordinarily have no hesitation in accepting her evidence. This position was highlighted in State of Maharashtra v. Chandraprakash Kewalchand Jain (1990 (1) SCC 550).” (Para 15)
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X.



NEW AND CONTRADICTORY DEFENCE AT THE APPELLATE STAGE: 1. New defence cannot be raised at the Appellate stage: The Accused/Convict is not permitted to change his defence at the Appellate stage, nor can this Hon’ble Court presume the existence of facts which are contrary to the consistent



defence



of



the



Appellant



in



the Trial Court, during



cross-examination, in the S.313 statement of the Appellant and also in the evidence lead in defence. It is respectfully submitted that the Appellate Court cannot give benefit of defences not pleaded by the Accused in trial and the same if done would cause grave prejudice to the case of the Prosecution. The Hon’ble Supreme Court has laid down in Ganga Singh v. State of Madhya Pradesh (2013) 7 SCC 278  which is also a case of rape, “12. According to Mrs. Mehrotra, however, PW5 is not a reliable witness as she has made significant omission in her evidence by not stating anything about the seizure of the blouse, dhoti and broken bangles which were made in her presence. But we find that no question has been put to PW 5 in cross-examination with regard to seizure of the blouse, dhoti and broken bangles in her presence. If the appellants case was that PW 5 cannot be believed because she made this significant omission in her evidence, a question in this regard should have been put to her during cross-examination. To quote Lord Herschell, L.C. in Browne v. Dunn: “...it seems to me to be absolutely essential to the proper conduct of a cause, where it is intended to suggest that a witness is not speaking the truth on a particular point, to direct his attention to the fact by some questions put in cross-examination showing that the imputation is intended to be made, and not to take his evidence and pass it by as a matter altogether unchallenged, and then, when it is impossible for him for him to explain, as perhaps he might have been able to do if such questions had been put to him, the circumstances which it is suggested indicate the story he tells ought not to be believed, to argue that he is a witness unworthy of credit.” 13. Section 146 of the Indian Evidence Act also provides that when a witness is cross-examined, he may be asked any question which tends to test his veracity. Yet no question was put to PW 5 in cross-examination on the articles seized in her
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presence. In the absence of any question with regard to the seizure of the blouse, dhoti and broken bangles in presence of PW 5, omission of this fact from her evidence is no ground to doubt the veracity of her evidence.” (Annexed as ANNEXURE A  of the written submissions)



Throughout the trial, the defence has expressly denied that any sexual act transpired between the Prosecutrix and the Appellant. The defence’s case was that no sexual interaction between the two took place on 28th March 2015 at all. No question or suggestion to the effect that any consensual sexual act took place was ever put to the Prosecutrix. The Prosecutrix’s description about the forced oral sex committed upon her by the Appellant was not even challenged during cross-examination. The Appellant in his statement under S.313 CrPC consistently maintained that he was working on the evening of 28th March and no sexual act took place between him and the Prosecutrix. In his statement under Section 313 CrPC in response to why he replied to the email dated 30th March 2015 by stating “my deepest apologies”  the Appellant says, “It is correct. But I sent the said e-mail saying my deepest apologies after only reading the first 2-3 lines of her e-mail. On that morning, I was constantly on the phone with people like Sharmila Tagore, a Pakistani writer Natiq and others regarding the 1 years show of Dastangoi....So I told her that there had never been any intimacy between us and there never shall be and that I do not want any contact between her and me from that time on.  She said fine. (Refer: Ans. 49, @ pages 507-508, volume 3, appeal) … “Ans. 66. It is an incorrect statement given by the prosecutrix as I never sexually assaulted her nor did oral sex with her.” (Refer: Ans. 66, page 513)



Not only does the Appellant deny any sexual act having taken place on 28th March 2015, he also consistently denies that any sexual intimacy has ever taken place between him and the Prosecutrix. (Appellant in S.313 statement @ Ans. 15, 16 pg 498 & Ans. 24, pg 501, Ans. 30, pg 502, Ans. 41, pg 505, Ans 49 @ pg 507-508 of Volume 3 of the Appeal)
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It is the Prosecutrix who, as a brutally honest witness, states in her examination-in- chief that she and the Appellant exchanged consensual kisses on two occasions prior to the rape. While the defence is casting aspersions on the character of the Prosecutrix and projecting the Prosecutrix as a woman who has intimate relationships with several men; and one who “kisses the husband behind his wife’s back”; the fact that the Prosecutrix has so honestly disclosed the past consensual intimacy between her and the Appellant can only be read in favour of the Prosecutrix, as someone who is extremely clear on the issue of consent. This is referred to by the Prosecutrix in her email dated 30th March 2015 where she says “I own my sexuality…” in order to communicate to the Appellant that violating her ownership of her sexuality/bodily integrity is unacceptable. Further, not a single ground in the Appeal filed by the Appellant argues that there was any consensual sexual act between the Prosecutrix and the Appellant on 28.3.2015 or on any prior occasion. Even in the absence of any evidence or document, during oral arguments the defence has repeatedly argued that the rape was in fact consensual, and that the Prosecutrix has filed a false case since she was rejected by the Appellant.
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XI.



DEFENCE



ORAL



ARGUMENTS



REGARDING



IMMORAL



CHARACTER AND PAST SEXUAL HISTORY OF THE PROSECUTRIX IN CONTRAVENTION OF LAW: Attention of this Hon’ble Court is drawn to the manner in which the character and past sexual history of the Prosecutrix was repeatedly referred to by the defence during oral arguments, despite a clear injunction of law in this regard. The criminal law has been repeatedly amended by the legislature to ensure that a rape case does not become a site for re-victimising the Prosecutrix. Section 53A of the Indian Evidence Act, specifically states that, the evidence of the character of the victim or her previous sexual experience with any person shall not be relevant in cases relating to rape and other sexual offences. The Proviso to Section 146 IEA, introduced by the Criminal Law Amendment Act, 2013, provides, that it shall not be permissible to adduce evidence or to put questions in the cross examination of the victim as to the general immoral character or the victim’s previous sexual experience with any man; such questions are held to be unlawful in cross examination of a rape victim. Through an amendment in 2003, Section 155 IEA was amended to provide that the credibility of a Prosecutrix, in a rape prosecution, cannot be impeached through reference to her general immoral character. The Hon’ble Supreme court has also held that the sexual history and immoral character of the Prosecutrix is irrelevant in determining whether or not she was raped. In Lillu v. State of Haryana (2013) 14 SCC 64 “This Court while dealing with the issue in State of U.P v. Munishi has expressed its anguish and held that even if the victim of rape was previously accustomed to sexual intercourse, it cannot be the determinative question. On the contrary, the question still remains as to whether the accused committed rape on the victim on the occasion complained of. Even if the victim had lost her virginity earlier, it can certainly not give a license to any person to rape her. It is the accused who was on trial and not the victim. So as to whether the victim is for a promiscuous character is totally an irrelevant issue altogether in a case of rape. Even a woman of easy virtue has a right to refuse to submit herself to sexual intercourse to anyone and everyone, because she is not vulnerable object or prey for being sexually assaulted
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by anyone and everyone. A prosecutrix stands on a higher pedestal than an injured witness from the reason that an injured witness gets the injury on the physical form, while the prosecutrix suffers psychologically and emotionally.” (Para 10) During arguments in the present Appeal, before this Hon’ble Court, in breach of the mandate of the law and the Supreme Court, the defence repeatedly remarked upon and alluded to the immoral character of the Prosecutrix; her past sexual experiences; speculated upon her past sexual history and sexual liaisons with many men. Some of the remarks made and arguments advanced by the defence before this Hon’ble Court, in this regard are enumerated below: ●



Since in a whatsapp conversation between Prosecutrix and PW-10 Danish Husain, the term “baby” is used to refer to each other, the defence argued that “there is a relationship there” and “proximity between the Prosecutrix and PW-10 has been established beyond doubt”.



● Pertinently, PW-10 Danish Hussain has in his cross examination during trial already stated that he commonly refers to many of his friends as “baby”. Thus the use of the term has no special connotation but the same is being exploited by the defence to besmirch the character of the Prosecutrix. ● The defence repeatedly argued that the Prosecutrix and the Appellant were in an intimate relationship, even though this is expressly denied by the Appellant and the defence during trial. An overwhelming part of the defence’s argument comprised of statements including: “People get into a relationship and at every stage do you ask the person..” “People in love..” “This man has rejected her at some point of time.” “Whatever happened, happened...the facts are not clear” “They started kissing each other.” “Everything is consensual” ● The record of the trial and the Appeal filed clearly shows, that it is NOT the case of the defence that there was any intimacy between the Prosecutrix and the Appellant either on that day or on any previous occasion. No question or suggestions to this effect was put to the Prosecutrix during cross-examination. Consent has not been invoked as a defence by the Appellant either in the Trial or in the Appeal
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It is only to create prejudice against the Prosecutrix that the aforesaid words and phrases have been used by the defence repeatedly, during the course of oral arguments in the present Appeal  before this Hon’ble Court. The Prosecutrix in a rape trial, just like a witness in any other criminal prosecution is subjected to rigorous and lengthy cross-examination to test the veracity of her complaint. In the present case too, the Prosecutrix was cross-examined on 4 dates and the cross-examination runs into 22 typed pages. The Prosecution therefore, even in a rape case, discharges the burden of proving its case beyond reasonable doubt. There is no bar in law for the defence to cross-examine the Prosecutrix on all aspects of the rape incident and with regard to all relevant facts and circumstances. What is prohibited by law and judgments of the Hon’ble Supreme Court is, that the Accused/Appellant is not allowed to adduce evidence in a rape trial that seeks to malign and slander the rape prosecutrix by projecting her as a woman of “immoral character” and draws upon her past sexual history and previous sexual experiences, to discredit her complaint of rape. The law prohibits this as it has the impact and effect of both deterring the rape victim from approaching the criminal justice system and is a deprecatory attempt on the part of the defence to create prejudice against the rape victim. It is well known that women are apprehensive of approaching the Court to secure justice in cases of sexual violence, as they fear that aspersions will be cast on them with respect to their character and sexual lives. Given the mandate of the statute, and the Hon’ble Supreme Court in the abovementioned judgment, wherein it stated, “...So as to whether the victim is for a promiscuous character is totally an irrelevant issue altogether in a case of rape,...” ,this Hon’ble Court must pass necessary directions and guidelines to ensure that arguments in a rape Appeal are conducted in accordance with the letter and spirit of the law, as otherwise it may lead to a grave miscarriage of justice.
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