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THE SCOTTISH LEGAL AID BOARD Audit, Compliance & Quality Assurance Department



REPORT TO THE LAW SOCIETY OF SCOTLAND IN TERMS OF SECTION 31 OF THE LEGAL AID (SCOTLAND) ACT 1986



—Niels S Lockhart— Submitted 05-06-06



1. PURPOSE The purpose of this paper is to set out why the Law Society of Scotland should exercise their powers in terms of Section 31(3) of the Legal Aid (Scotland) Act 1986 to exclude Niels S. Lockhart, Solicitor, of N S Lockhart from giving advice and assistance to, or from acting for a person to whom legal aid is made available, in terms of Section 31 of the Legal Aid (Scotland) Act 1986. 2. CASE BACKGROUND 2.1 Trends Analysis showed that, of all firms in Scotland, the sole practitioner firm of NS Lockhart, 71 King Street, Kilmarnock, granted the highest number of advice and assistance applications for "interdict" (392) for the period January - October 2004. The next ranked firm granted 146, while the next ranked Kilmarnock firm granted only 30. 2.2 It should be emphasised that Niels S. Lockhart is the principal and only solicitor in this firm. There are no employed solicitors, and he is the nominated solicitor for all grants. 2.3 While conducting a selective analysis of Niels S Lockhart's Advice and Assistance accounts, it was clear from the outset that much of his business comes from "repeat clients" and/or members of the same household/family, whom he has frequently admitted to Advice and Assistance. The analysis revealed persistent patterns of excessive client attendances, the vast majority of which are irrelevant, unnecessary and conducted without due regard to economy. 2.4 It was also clear that Niels S Lockhart makes grants for a number of interlinked matters, where there is clearly a "cross-over" of advice. Consecutive grants are also often made as a continuation of the same matter shortly after authorised expenditure has expired on the previous grant. 2.5 This appears to the Board to be a deliberate scheme by Niels S. Lockhart to make consecutive grants of Advice and Assistance on behalf of the same client for the same matter, for personal gain. By so doing, he has succeeded in obtaining additional funds by utilising new initial levels of authorised expenditure for matters where, had further requests for increases in authorised expenditure under the initial grant been made to the Board, they would with every likelihood have been refused by Board staff. 2.6 Every year, a total of 400,000 solicitors’ accounts are submitted to the Scottish Legal Aid Board for assessment and payment. Upon receipt, these are registered (NB— multiple accounts for one client are not necessarily registered together) and allocated to different Accounts Assessment Officers who endeavour to assess and pay them within a target of 30 days. Only in exceptional circumstances—e.g. the removal of a firm from the 30 day payment period—would the Board— require a firm to submit all of their accounts for one client/household together for, global assessment allocate the responsibility for assessing all of the accounts submitted by any one firm to one assessment officer. 2.7 Such action is only taken if the Board acquires evidence that clearly backs up concerns raised about a firm’s practices via e.g. Trends Analysis work. This is generally
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achieved through the subsequent detailed examination of a firm’s applications and accounts and any other connected records. 2.8 Closer scrutiny of Niels S Lockhart's accounts and some client files has given rise to a number of other serious concerns, e.g. numerous meetings standard of file notes encouraging clients to advance matters while demonstrating a lack of progress 2.9 Consequently, the Board wrote to Mr Lockhart on 23 March 2005 regarding our concerns about his practices and invited him to a meeting to discuss matters with senior Board staff. This meeting subsequently took place on 14 April 2005. A note of the meeting was sent to Mr Lockhart shortly afterwards. He was also provided with the names of Applications and Accounts staff that he could contact if he had any enquiries in respect of applications or accounts matters. On 26 April 2005, the firm was advised that the Board’s Executive Team had approved of his firm’s accounts being removed from the guarantee of 30-day turnaround for payment of accounts, and that henceforth, to allow the Board the opportunity to satisfy itself that all fees and outlays had been properly incurred and charged by the firm, he would be required to submit additional supporting documentation and information with his accounts (including client files). 2.10 Over the next few months, Mr Lockhart telephoned Accounts staff many times, often on a daily basis, repeatedly asking questions about the type of charge they considered acceptable/unacceptable in a variety of situations. Staff reported that, despite their having given Mr Lockhart the same answers time and again (both via correspondence and over the telephone), he continued to submit accounts with unacceptable charges. In a final effort to counter these continuing problems and to emphasis the Board’s stance in relation to the various issues of concern, our Accounts Department sent him a letter on 23 December 2005. 2.11 Mr Lockhart did not provide a written response to this correspondence. He did however contact Mr McCann of the Legal Defence Union, who wrote to the Board seeking a meeting with Board officials to try to resolve the payments issue. Our view however was that this would not advance matters as Mr Lockhart had been given a clear steer both after the April 2005 meeting and in the December when Accounts wrote to him on a number of matters. 2.12 Board staff have not interviewed any of Mr Lockhart’s clients as we have no reason to believe that, for example, the multitude of meetings that he held with them— sometimes more than twice daily—did not take place; our concern is that they DID take place and he has sought to claim payment for these multitudinous meetings, very few of which could be described as ―necessary‖ and ―reasonable‖ We believe that such ―work‖ had no regard to the principle of economy: our contention is that it is highly unlikely that any private paying client would be willing to meet the cost of the service ―provided‖ by Mr Lockhart. That aside, there are cases set out in the report where it is difficult to see what advice or assistance has actually been provided. Our Accounts staff are continuing to assess a number of his accounts and examining the corresponding client files which indicate repetition of the issues that gave rise to our initial concerns.
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2.13 To date, 816 accounts (comprising time and line and minimum fee accounts) have been submitted for payment of which, 527 (65%) have been assessed. Of those, 84 (16%) have been paid in full; the remaining 443 (84%) have each been abated by an average of £65 (43%) 2.14 In addition, the sample of accounts detailed in Appendix V of this document (originally submitted to and paid by the Board at some £5,540) shows examples of the Board's concerns about Niels S Lockhart's practices as outlined in paragraphs 4.1—4.10 below. Of that sum, a total of £2,902 (52%) of charges made against the Legal Aid Fund have been deemed unreasonable by Board staff on assessing all accounts together. 3.



LEGISLATIVE BACKGROUND



3.1 The relevant rules and regulations and a general explanation of the Advice and Assistance process are set out below. 3.1.1 Section 6 of the Legal Aid (Scotland) Act 1986 sets out that advice and assistance is granted by solicitors to financially eligible clients on matters of Scots Law. With certain exceptions, it does not allow a solicitor to represent a client in court or tribunal proceedings. 3.1.2 The Advice and Assistance (Scotland) Regulations 1996 sets out the framework under which Advice and Assistance operates. Inter alia, they set out the bar on the giving of advice and assistance on the same matter, the requirement for solicitor’s fees and outlays to be paid from property recovered or preserved, and that fees and outlays allowable to a solicitor in respect of advice and assistance shall, and shall only be, for fees for work actually, necessarily and reasonably done in connection with the matter upon which advice and assistance was given. 3.1.3 Advice and Assistance Guidelines (on the Board’s web-site under ―Legal Profession‖ and ―Guidance and Manuals‖) deal with the approach to be taken in various types of situations under A&A. The Board’s Legal Aid Fees and Taxation Guidelines on the same website, and published in 1994 (see http://www.slab.org.uk/profession/guidance_manuals/fees&taxationguidelines.pdf) contain at Part II of Section C the fees and charges that are allowable to solicitors for work performed. 3.1.4 The Recorder also sets out the Board’s guidance for the profession on how various matters may be handled: Issue 23 in June 1998 deals with Advice and Assistance: giving advice on the same matter under Advice and Assistance—the client cannot be given A&A on same matter by more than one solicitor without prior authority of the Board. Issue 25 in January 1999 provided Notes for Guidance on Advice and Assistance—articles giving practical guidance on various issues relating to A&A, including more detailed guidance on multiple grants of A&A, and additional advice was also set out in Issue 34 in March 2002. 3.1.5 In terms of how A&A operates, the client makes an application for advice and assistance to his nominated solicitor, on a form AA/APP. The date of the solicitor’s signature is deemed to be the date of grant of advice and assistance, regardless of the date of the applicant’s signature. The applicant may qualify financially for advice and assistance but may, dependent on his or her income and capital, be asked to make a Report under Section 31 of the Legal Aid (Scotland) Act 1986—Niels S. Lockhart
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contribution for that advice. The solicitor then sends a copy in (in practice, the principal form) of the application to the Board, which allocates a unique reference number to the application. At the same time, the Board acknowledges its acceptance of the application by issuing to the nominated solicitor a payment claim form (―account synopsis form‖), which may be submitted to the Board at the end of the case. 3.1.6 Having granted advice and assistance, the solicitor works within the statutory authorised expenditure. In most civil cases, this is currently £85 and a higher limit of £160 applies in some situations (prior to 28 June 2004 these limits were £80 and £150 respectively). That initial limit may only be exceeded with the prior authority of the Board, which is obtained by submitting a request for an increase in authorised expenditure. The Board may grant the increase in full, part-grant the increase (e.g. where an increase to £400 is sought but the Board considers that the described work should only cost £300, £300 only may be granted) or refuse the increase request. There is no limit to the number of increase requests that a solicitor may make in an individual case, and where an increase request is refused or only part-granted, the solicitor may ask the Board to review its decision, generally by providing further details in support of the request. 3.1.7 At the end of the case, payment is made to the solicitor. Section 12 of the Legal Aid (Scotland) Act 1986 sets out the hierarchy or sources from which a solicitor may seek such payment: firstly, from any contribution due by the applicant, secondly, in priority to all other debts from any property recovered or preserved for the applicant, and fourthly, failing there being sufficient funds from the first three options, payment is made by the Board out of the Scottish Legal Aid Fund following receipt of a claim made by the solicitor. This is of particular relevance in considering Appendix VII of the report. 3.1.8 Whichever payment route applies, the solicitor is paid fees and outlays which have been actually, necessary and reasonably incurred, due regard being had to economy (s.17 (1) of the Advice and Assistance (Scotland) Regulations 1996). These fees and outlays must fall within the final limit of authorised expenditure. The charges for fees are made according to the Table of Fees set out in Part II of Schedule 3 to the Advice and Assistance (Scotland) Regulations 1996 3.1.9 Where payment is sought from the Board, the Account Synopsis form will be submitted by the solicitor either claiming a minimum fee or claiming a higher fee supported by a detailed account up to the amount of authorized expenditure. That account is assessed and payment may be made in full or on offer (abatements to the account being made by the Board and accepted by the solicitor). 3.1.10 The Board then makes payment into a bank account nominated by the solicitor, usually the bank account for the firm. 3.1.11 Unless specifically stated in the report, matters under the summary of facts and evidence have been reported because of the repetitious nature of Mr Lockhart’s failure to charge fees “actually necessarily and reasonably incurred due regard being had to economy”, as referred to in 3.1.8 above. The Board believes that Mr Lockhart has devised a ―scheme‖—to borrow phraseology from the Law Society in a case it dealt with a number of years ago—or developed a pattern of behaviour, to maximise his
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earnings from legal aid. We have set out in the report the evidence we have of the number of ways this was done, and the abatement levels of between 52% and 43% in his accounts as set out in the report, along with the fact that NOT ONE of his interdict cases for the period examined ever proceeded to full civil legal aid, support the Board’s contention that Mr Lockhart has been abusing the Legal Aid Fund. 3.2 The Law Society of Scotland, as ―the relevant body‖, can in terms of section 31(3) of the Legal Aid (Scotland) Act 1986 make an order to exclude a solicitor (for a specified period or without limit of time) either from being selected to advise or act for any person to whom legal aid and advice and assistance is made available or from giving advice and assistance to, or from acting for a person, to whom legal aid is made available on the ground that there is good reason for excluding him arising out of: his conduct when acting or selected to act for persons to whom legal aid or advice and assistance is made available; his professional conduct generally. 4.



SUMMARY OF FACTS AND EVIDENCE



A number of issues have been identified during a review of case files and accounts that raise concern in respect of Mr Lockhart’s conduct and which fall to be considered as a breach of either Regulation 31 (3) (a) & (b), relating to: his conduct when acting or selected to act for persons to whom legal aid or advice and assistance is made available; and his professional conduct generally; The information included in sections 4.1 – 4.12 below illustrate the repetitious nature of Mr Lockhart’s failure to charge fees “actually, necessarily and reasonably incurred, due regard being had to economy” (see para 3.1.8 above) 4.1



Excessive Attendances



4.1.1 Based on an examination of 67 cases for 10 applicants, it was found that Niels S Lockhart conducted 443 client attendances. At worst, 127 attendances were conducted at a cost of £3,780 to the Board, for 16 matters for one client, 12 of which were potentially interlinked. The subsequent accounts for these cases totalled £12,519 (an average of £187 per case). (See Appendices I and II). 4.1.2 Most attendances appear to have served no other purpose than to advise Mr Lockhart of the latest developments in the various disputes, with no fresh advice being imparted or instruction taken. They appear to be no more than ―comfort visits‖, involving costly attendance charges, and in many cases appear to be a device to retain clients while often purporting to provide assistance on: matters for which clients have already been granted legal advice and assistance (under a differently described subject matter), and where authorised expenditure has expired or further expenditure refused matters concurrent to and interlinked with other issues for which legal advice and assistance has already been granted Report under Section 31 of the Legal Aid (Scotland) Act 1986—Niels S. Lockhart
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4.1.3 While there may well have been valid attendances for some of these cases, on closer examination of all the relevant accounts together, the vast majority are considered irrelevant, unnecessary and conducted without due regard to economy. 4.2



Lack of Progress



4.2.1 In many cases, there is evidence of very little or no substantive work having been done to advance matters on behalf of the client, despite many attendances having taken place. (See Appendices III and V). 4.2.2 In addition, for a number of matters in relation to interdict, it would appear that no attempt was made to obtain proper contact details in relation to the opponent, at the earliest possible stage. In some instances, clients were unable to provide Mr Lockhart with details of opponents' surnames or whereabouts. 4.2.3 In the absence of such crucial information, it is difficult to see how those cases could have progressed. This however did not prevent Mr Lockhart from charging numerous client attendances to the Board, at a cost of £959.62 (see Appendix IV). 4.2.4 This pattern clearly contributed to the firm's average case costs for interdict applications, which, on the basis of a random sample of 20 cases from each firm, were £80 higher than that of the next ranked firm in the ―top 5‖, as illustrated below: Table: Top 5 Earners Jan - Oct 2004: Advice & Assistance Grants For Interdict



Firm Rank



4.3



Average Case Cost



1 - (NSL)



£213.11



2



£132.79



3



£47.73



4



£57.55



5



£65.30



Splitting/Repeating Subject Matters



4.3.1 Paragraph 1.9 of the Legal Aid Handbook (2001 edition) concerning ―Multiple Grants of Advice and Assistance‖ states— "There may, unusually, be circumstances where more than one grant of advice and assistance can be made. This might be for example where a client has sought advice and assistance in connection with a reparation action and with a matter of family law or where one matter on which advice has been sought can be identified as being likely to lead to a civil legal aid application in its own right. In deciding whether to make separate grants, solicitors should have regard to whether the advice being sought is sufficiently distinct as to be in relation to a wholly separate set of circumstances. Solicitors should, however, expect these situations to be the exception rather than the rule." Even where there are wholly distinct circumstances, there is nothing to prevent a solicitor from dealing with these under one grant of advice and assistance. Indeed, this will be the preferred option in many cases for the client where a contribution is payable in respect of each grant made. However, if providing advice in relation to a number of distinct sets of circumstances under one
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grant, it is important to ensure that the level of authorised expenditure in force is sufficient to cover all advice provided…"



4.3.2 Contrary to this guidance, Mr Lockhart frequently splits one issue for a client into separate grants of Advice and Assistance. This expensive policy is exacerbated by Mr Lockhart regularly recycling the same underlying issue on number of applications time and again with no apparent benefit for the client while generating considerable, additional income for his firm (see Appendix V) 4.4



Inappropriate Requests for Increases in Authorised Expenditure



4.4.1 One client was given 4 grants of advice and assistance within a 6-month period for a number of interlinked employment issues in relation to the same employer. Each application was followed by a request for an increase in authorised expenditure with up to £400 being sought for the first 2 and up to £600 for the latter 2 cases. XXXXX XXXXXX XXXXXX XXXXXX XXXXXX XXXXXX XXXXX XXXXX XXXXXXX XXXXXXX XXXXX XXX XXXXXX XXXXX XXXXX XX XXXX XXX. 4.4.2 It is clear from account entries that, during the course of the first 2 applications, XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X XXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXX. 4.4.3 These cases suggest that Mr Lockhart requested increases in authorised expenditure to progress matters on the basis of a client's fears, rather than fact. 4.4.4 Another important issue here is the solicitor's actions in making 4 separate grants of advice and assistance available for a single set of circumstances. As highlighted above in section 2, this is only permissible with the Board’s authority. (See Appendix V) 4.4.5 In addition, after admitting a client to the Advice and Assistance scheme on an interdict matter, Niels S Lockhart tends to purport to work under the higher initial statutory limit of authorised expenditure (£150 prior to 28 June 2004; £160 from 28 June 2004). Thereafter, he commonly requests further increases in authorised expenditure to either £400 or £450, purporting that this will enable him to be in a position ―XX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.” 4.4.6 For such instances, increases in expenditure are authorised by the Board only where we consider (on the basis of the information provided by the solicitor) that it is reasonable to believe that the matter will progress to civil legal aid. Despite this, for the period examined, not one of Mr Lockhart's 392 advice and assistance cases for interdict proceeded to that stage. (By comparison, on average, 29% of A&A interdict cases progressed to civil legal aid for the 4 other firms in the top 5.) 4.4.7 This activity is so frequent as perhaps to be considered a ―scheme‖ to exploit the available authorised expenditure on a grant of Advice & Assistance, for cases that will not progress as implied. (See Appendix V)
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4.5



Matters resubmitted under a different guise



4.5.1 Rather than ensuring that enough authorised expenditure is in place to fund the case or making the best use of that which is available, Niels S Lockhart routinely makes consecutive grants of advice and assistance to the same clients for what appear to be similar matters submitted under a different guise. (See Appendix V) 4.5.2 These grants appear to be resuscitated matters in respect of cases that have recently ended and for which authorised expenditure has become exhausted. In addition, cases frequently tend to "peter out" with no evidence of the solicitor working constructively towards resolving matters on the client's behalf. 4.6



Standard Attendance Times



4.6.1 Many of the initial attendances for cases that relate to the same subject matter for the same client appear to last a standard 1 hour. Numerous, subsequent attendances have been routinely charged at 20 minutes (See Appendix V). It is difficult to comprehend how so many meetings lasted for such uniform times, notwithstanding that the narrative in Mr Lockhart's accounts suggests that some form of fresh advice is being imparted. 4.6.2 In terms of Paragraph 1 of the Table of Fees in Part II of Schedule 3 of the Advice and Assistance (Scotland) Regulations 1996, a solicitor’s time for work such as meetings is lodged on a time basis. The time charge applies to each 15 minutes (of part thereof). In civil matters, the charge was £10.55 for work prior to 28 June 2004, £11.05 for work prior to 30 April 2005 and £12.75 for work after 30 April 2005. By routinely charging for 20-minute meetings, Mr Lockhart has been able to exploit Board funds by obtaining payment for 30 minutes work. 4.7



Attendances for Matters Not Related to the Subject Matter of the Case



Niels S Lockhart has made charges against the Legal Aid Fund for a number of meetings for matters that are not related to the subject matter for which the original grant was made. (See Appendix V) 4.8



Unreasonable Charges



4.8.1 Neils S Lockhart has made a large number of unreasonable charges against the Legal Aid Fund for a number of meetings which: were unnecessary, due to their being unrelated to the subject matter at hand were unnecessary, due to no fresh advice being imparted and no fresh instructions taken were lengthier than was necessary were unnecessary, due to concurrent or previous grants of advice and assistance having already been made for the same matter within a few months were unnecessary because they could have been dealt with via a telephone call from the firm to the client, or vice versa. (See Appendix V)
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4.9



Double Charging for Correspondence



Niels S Lockhart has charged SLAB twice for the same correspondence to one of his clients, XXXXXX XXXXXX on XXXXXXX. (See Appendix V) 4.10



Account entries that are not supported by Client Files



Mr Lockhart appears to have made numerous charges against the Legal Aid Fund for work not detailed in the corresponding client files. (See Appendix VI) 4.11



Attempt to Circumvent Statutory Payment Procedure for Property Recovered or Preserved



4.11.1 Mr Lockhart granted several instances of Advice and Assistance to one client, for the subject matters of XXXXXXXXXXX XXXXXXXXX XXXXXXXXXX XXXXXXXX X. The client had some time previously received advice from him and another solicitor in relation to XXXXX. XXXXXXXX XXXXXXXXXXX XXXXXXX XXXXXXXXXXXXXX XXXXXXXXXXXX. 4.11.2 A total recovery was ultimately made by the client XXXXXXXXXX XXXXXX XXXXXXX XXXXXXXXX XXXXXXXX XXXXXX XXXXXXXX XXX XXXXXXX the solicitor’s account should first have been set off against the remaining XXXXX of the recovery, unless a successful hardship application were granted by the Board. 4.11.3 However, it appears to the Board that these multiple matters were really facets of a single set of circumstances and that only one grant was appropriate. By splitting the subject matter into a number of grants and splitting the sum recovered over these, Mr Lockhart ensured that the recovery was not subject to the clawback provisions in relation to property recovered or preserved for any one matter. XXXXXXXXXXXXX XXXXX XXXXXXXXXXXXXXX XXXXX XXXXXXXXXXX XXXXXXXXXXXXXXXXX XXXXXXXXXXXX XXXXXXXXX XXXXXXX XXXXXXXXXXXXX XXXXXXXXXXXXXXXX XXXXXXXXXXXXXXX XXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 4.11.3 Had he made a single grant of Advice and Assistance, or disclosed the full amount of the property recovered, it would have been clear to the Board that his client was possibly liable to meet the first XXXXX of her bill, unless a successful hardship application were granted by the Board. 4.11.4 Because an award that would have been subject to clawback has not been treated as such, Mr Lockhart has ensured that: a) the client benefited from his actions by not having the statutory ―clawback‖ applied, and b) full payment for the advice provided was met by the Fund which should not have been the case. (See Appendix VII)
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4.12



Continued Failure to act with Due Regard to Economy



4.12.1 One of the reasons that the firm was removed from the 30-day turnaround for payment of accounts was that Niels S Lockhart had been routinely charging SLAB for meetings that did nothing to advance his clients' cases. At a meeting with senior Board staff on 14 April 2005, he was advised to cease this practice forthwith. 4.12.2 Despite this, there are examples noted on two accounts of Mr Lockhart continuing with this practice. These contained charges for two meetings where nothing further had happened in relation to the matters at hand—no further advice had been given and no further instructions taken. Although both accounts were originally submitted prior to the removal of the firm from the 30-day payment period, they were returned to Niels S Lockhart after this with abatements as follows. XXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXX XXXXXXX



XXXXXXXXXXXXXXXXX



This was charged at £11.05 and abated in full by Accounts Assessment staff on 25 May—a month after the firm was removed from the 30 day payment period—with the following comments, "No further incidents—disallow." Despite this, Mr Lockhart re-submitted the account with the comments XXXXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXX XXXXXX This was charged at £11.05 and was abated in full by Accounts Assessment staff on 2 June 2005—over 2 months after the firm was removed from the 30 day payment period—with the following comments, "No further advice given." Despite this, Mr Lockhart re-submitted the account with the comments XXXXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 4.12.3 This indicates a certain contempt for and disregard of the Board’s concerns which were previously highlighted to him, regarding his failure to conduct Advice and Assistance cases with due regard to economy. (See Appendix VIII) 5.



CONCLUSION



5.1 From April 2002—March 2005, Niels S Lockhart was paid £672,585 from the Legal Aid Fund. Of this, £596,734 (89%) was in relation to Advice and Assistance cases, with £570,528 (85%) solely in relation to Civil Advice and Assistance. 5.2 In the Board’s view, the ranges of actions taken by Niels S. Lockhart towards achieving those payments are not those appropriate to a competent and reputable solicitor. 5.3 Based on the supporting evidence in the attached Appendices, he arranges for, or permits, his clients to attend his office on numerous occasions for excessive, unnecessary



● Page 12 of 13



The Scottish Legal Aid Board



and often irrelevant meetings. In the main, these do not appear to have advantages for their further welfare or advance their case, but merely act as a mechanism for the firm to exploit the Legal Aid Fund by charging for these unnecessary and unproductive meetings. The nature of subject matters is often repeated, resulting in numerous duplicate/multiple/consecutive grants submitted under various guises, thus avoiding the Board’s computerised checks on subject matter. This pattern of conduct is deliberate, recurring and persistent, serving—in the Board’s view—as a device to generate considerable additional income for the firm to the detriment of the Scottish Legal Aid Fund. 5.4 Despite his meeting with senior Board staff on 14 April 2005, Niels S Lockhart, by virtue of the work submitted by him to the Board since then, has continued to show contempt for: the Board's serious concerns regarding his practices that were discussed at that meeting and provided to Niels S Lockhart following it, by way of a written record; written and verbal guidance from the Applications Department clearly stipulating why Niels S Lockhart was not entitled to increases in authorised expenditure; decisions by Accounts Assessment staff when they have abated unreasonable charges from his accounts; and general Board guidance regarding the admissible content and submission of advice and assistance applications as detailed in the Legal Aid Handbook and other Board publications 6.



RECOMMENDATION



The Board recommends that, in light of the above, the Law Society of Scotland considers exercising their powers under Section 31 of the Legal Aid (Scotland) Act 1986.
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