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Classical Islamic jurisprudence is rich in reflection on war and peace. In depth and breadth of the topics covered, Islamic law in this period (roughly the ninth through the fourteenth centuries) dealt more systematically and comprehensively with international relations—including war, peace, and diplomacy—than any contemporary legal system. The legal compendia produced by early Muslim jurists cover the range of issues germane to Muslim rulers, military commanders, and soldiers of that time, such as the conditions under which armed force is justified, who may authorize and direct the use of force, who is the enemy and how are they to be fought, who among enemy populations are to be spared from direct attack, how is captured enemy property to be disposed of, and under what conditions and for how long may truces or peace settlements be contracted. This chapter outlines the key points of the classical Islamic law of war and peace, as elucidated by scholars of the four principal Sunni schools of law and by the Jaʿfari Shiʿi school. It begins with a brief treatment of the sources and methodology employed by classical jurists. This is followed by a discussion of the theory of world order that framed the more specific rulings relating to war and peace. Then the substance of classical jurisprudence is treated in sections on the grounds for war, the conduct of war, and, finally, the end of hostilities through truces and peace treaties. I present in this chapter the views of the jurists with a minimum of interpretation. Jihad and the classical legal dicta on war and peace are today perhaps the most controversial, contested, and “explained” of all topics in Islamic law. My aim here is to allow the classical scholars to speak for themselves and thus to present a broad overview of both the agreements and disagreements in juristic discourses.
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As in other fields of Islamic law, Muslim jurists grounded their rulings on war and peace in the Quran and example (sunna) of the Prophet Muḥammad. The Quran deals with war using primarily three terms: ḥarb, qitāl, and jihād. The suras that are believed to be from the Prophet’s Meccan period—the 86 suras revealed from approximately 610–22—are notably devoid of martial content. The verbal root ḥ-r-b, from which the specific Arabic word for war (ḥarb) is derived, does not occur; the root q-t-l, from which comes qitāl (“fighting, killing”), is found infrequently, and only in contexts other than war, such as homicide;1 and similarly, j-h-d, from which jihād is derived, occurs only a Sohail H. Hashmi is Professor of International Relations and Alumnae Foundation Chair in the Social Sciences at Mount Holyoke College. His most recent publication is an edited volume titled Just Wars, Holy Wars, and Jihads: Christian, Jewish, and Muslim Encounters and Exchanges (2012). 1 As in Q 6:151, which prohibits the killing of one’s children for fear of poverty and the general command to “take not life (lā taqtulū l-nafs) which has made sacred, except with just cause.” © God Copyrighted Material
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few times in the Meccan verses, and in each case the reference is limited strictly to spiritual effort or metaphysical struggle. The Quran’s silence on war during the Meccan period is mirrored by the absence of any military activity by the Prophet. There is no recorded instance in Muḥammad’s biography during these 12 years where he responded to the mounting persecution directed against him and his followers by advocating or preparing for war. His policy throughout this period seems to have been one of sufferance of abuse and strictly nonviolent resistance. He may have sought a modus vivendi with his polytheist townspeople, as indicated by the closing line of Q 109: “You have your religion, and I have mine.” When the abuse of his most vulnerable followers became intolerable, he ordered them to flee Mecca for the safety of Abyssinia, the realm of a Christian ruler. War enters the Quran and Sunna upon the Prophet’s emigration (hijra, ca. 622) to Yathrib (renamed Medina). On the eve of his departure, a delegation from the northern town pledges to protect Muḥammad against all enemies and in return the Prophet pledges, “I am of you and you are of me. I will war against them who war against you and be at peace with those at peace with you” (Ibn Hishām 1988, 2: 96; Guillaume 1990: 204). According to Quranic commentators, the first verses sanctioning war (Q 22:39–40) are revealed soon thereafter (“To those against whom war is made, permission is given [to fight] …”). In subsequent verses the permission to fight is transformed into a duty: “Fight in the path of God those who fight against you …” (Q 2:190–3). Then, if any doubts lingered in the minds of the Prophet’s followers that war was now incumbent upon them, Q 2:216 was revealed: “Fighting is prescribed (kutiba) for you, and you dislike it. But it is possible that you dislike a thing that is good for you, and that you love a thing that is bad for you. But God knows and you know not.” This verse does not say anything about when and why Muslims ought to go to war—for those answers scholars turned to other verses—but resolved for the vast majority of Muslim jurists that war is an aspect of human existence sanctioned and even willed by God. As such, its ethical-legal dimensions must be charted as an intrinsic part of Sharia. In the 28 suras revealed in the Medinan period (from 622–32), the vocabulary of war enters the Quran directly and dramatically. The root ḥ-r-b appears five times with the meaning of armed conflict. The root q-t-l appears some 80 times with the clear meaning of fighting and killing in battle; and in at least ten instances, the root j-h-d is linked to qitāl, giving the concept of jihad a martial element that it seems to have lacked in the pre-Islamic period (Landau-Tasseron 2003: 36). The Quran came to deal with—or at least touch upon—a number of subjects relating to war and peace that have legal import. These include: 1. the problem of war, that is, why war and other forms of violence exist among human beings; and the related theological question, how much is war an act of man or of God? 2. the moral status of war, that is, is war evil or good, and how are humans to discern the answer to this question—on the basis of reason or revelation? The broader concerns under which these issues are subsumed are the sanctity of life, the enormity of taking life wrongfully, and who bears responsibility for wrongs committed. A related topic is the moral status of Muslim martyrs, those who give their lives on the battlefield; 3. the legitimate grounds for war, that is, what are the just causes and proper goals of war, against both non-Muslims and other Muslims? Within this category should be included a number of verses exhorting Muslims to fight and not shirk from the burdens of war; 4. the legitimate means of war, under which are treated subtopics including (a) mobilization for war, (b) restrictions in time and place for fighting, (c) restrictions on damage to persons and property, (d) strategy and tactics, including when and how to advance on the enemy and when to retreat, (e) treatment of prisoners, and (f) grants of quarter to enemy soldiers; 5. the proper end of war, including diplomacy and the conclusion of treaties; and the division of booty. © Copyrighted Material
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These topics are often dealt with in the context of actual battles and parlays, including the battles of Badr, Uḥud, Ḥunayn, Tabūk, and the important treaty of Ḥudaybiyya. Muslim jurists read these verses as bearing legal significance beyond their historical context, adducing general directives in the Islamic law of war and peace. The Medinan period spawned the Quranic verses on war as well as all instances of the Prophet’s military activity—a total of 38 expeditions, including nine major battles (Ibn Hishām 1988, 4: 340–85; Guillaume 1990: 659–78). The biographical literature (sīra) devotes such a disproportionate amount of space and attention to the Prophet’s martial activities during a roughly eight-year span out of the total 23 years of his prophethood that the plural of sīra, siyar, became virtually synonymous with maghāzī (military campaigns). When looking to the sources to adduce principles of Islamic law, Muslim jurists had to deal with the often vague and sometimes seemingly contradictory directives of the Quranic verses. By and large they embraced the method of abrogation (naskh), that is, when two verses appear to give different rulings, the verse revealed earlier in time was held to be abrogated (mansūkh) by the verse revealed later (nāsikh). The basis of the juristic approach to war was that by the end of the Quranic revelation jihad no longer meant only a spiritual or metaphysical struggle, but also a physical struggle—war, if required—to defend the Muslim community and to spread the Islamic faith (al-Shāfiʿī 2002, 4: 218–22; Ibn Qayyim al-Jawziyya 1992, 3: 5–18, 71–89; Ibn Taymiyya 1992: 71; Peters 2005: 45). Despite the abundance of material in the Quran and the Sunna dealing with war and peace, neither source is exhaustive. By the time the major legal works were compiled, the Muslim experience with war, diplomacy, and peace treaties was centuries old. Muslims now governed vast territories and complex societies completely removed from the Medinan and broader Hijazi milieu in which the Quran and Sunna developed. Faced with these realities, the classical jurists embraced custom in their jurisprudence—including that of non-Muslim peoples, albeit implicitly and with no formal acknowledgment—and precedents established by the first four caliphs, later rulers, and field commanders. Precedents established by ʿAlī ibn Abī Ṭālib were particularly determinative in Shiʿi jurisprudence, but given the important role he played in combating dissidents, his directives and actions also played a decisive role in Sunni jurisprudence on fighting rebels. Finally, the jurists demonstrated a willingness to rely on reason or intuition, particularly in the realm of military necessity. The operative principle seems to have been that where no explicit directive could be found in the Quran or Sunna, Muslim rulers and military commanders were to be given wide latitude in achieving the triumph of Islam over its enemies.
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The Prophet’s biographer Ibn Isḥāq (d. 150/767) records that soon after arriving in Medina, the Prophet concluded an agreement among its three principal groups: the newly converted Muslims native to Medina (anṣār), the Muslim migrants from Mecca (muhājirūn), and some of the Jewish tribes resident in Medina. The covenant sought mainly to achieve three goals: to establish all the Muslims as one community (umma) regardless of tribal allegiances; to link the umma, the Jewish tribes, and other parties to the covenant into a single community in which Muḥammad would serve as the ultimate arbiter of disputes; and to bind all the parties in a mutual defense pact against all internal and external enemies (Ibn Hishām 1988, 2: 167–72; Guillaume 1990: 231–3). Each of these three goals is promoted in numerous Quranic verses from the Medinan period. Together the Quran and Sunna establish some foundational principles that are reflected in the later juridical theory of world order, namely, that all Muslims are and ought to be one community, that the Islamic polity comprises both Muslims and non-Muslims, particularly the People of the Book, and that the supreme authority in this polity is and ought to be the Word of God as interpreted by His Prophet, which later came © Copyrighted Material 195 and the contributors (2014) © Rudolph Peters and Peri Bearman From Rudolph Peters and Peri Bearman (ed.), The Ashgate Research Companion to Islamic Law, published by Ashgate Publishing. See: http://www.ashgate.com/isbn/9781409438939
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to be known as sharīʿa. It is important to emphasize that the covenant in Medina might have inspired the classical theory of world order, but the Muslim theorists might also have borrowed ideas of imperial rule from the Byzantines or Sasanids (see Donner 1991). Claims about the origins of the classical theory of world order remain speculative because no independent treatises on Islamic conceptions of international relations were composed. Instead, the jurists’ views were embedded in their discussion of legal questions relating to war, peace, commerce, and other forms of contact between Muslims and non-Muslims. At the heart of Islamic theory is the division of the world into different realms (lit. abodes; sg. dār), as depicted schematically in Figure 14.1, below. The three that received the most attention among jurists were the abode of Islam (dār al-Islām), the abode of war (dār al-ḥarb), and the abode of treaty (dār al-ʿahd). Even these three, however, did not receive detailed or consistent treatment. The abode of Islam was generally understood by all legal schools as the territory over which Muslims held political sovereignty and where Islamic laws (aḥkām al-Islām) were applied (Ibn Qayyim al-Jawziyya 1994: 366). In its ideal form it was conceived as a single, unified abode of the Muslim community of believers, where Muslim faith, lives, property, and honor were safeguarded. It could comprise non-Muslim communities (ahl al-dhimma, dhimmis), whose lives, property, and religious autonomy were “protected” by the Islamic state, so long as they did not challenge Muslim sovereignty and paid the poll tax (jizya), as mentioned in Q 9:29, or the land tax (kharāj). The abode of war was understood broadly as territories inhabited by infidels where Islamic law did not prevail.2 According to the majority of jurists, it was the duty of Muslims as a collective and of the Muslim ruler (imām) in particular to wage jihad—through peaceful means if possible, through forcible means if necessary—to reduce the abode of war and expand the abode of Islam. An area of the abode of war could be incorporated through capitulation (ṣulḥ) or through conquest (ʿanwa). According to the Hanafi jurist al-Kāsānī (d. 587/1189), the scholars were all agreed that the establishment of Islamic law makes an abode of war an abode of Islam (1974, 7: 130).



Figure 14.1  A representation of the classical jurists’ theory of world order 2 



The term dār al-kufr (abode of infidelity) was commonly interchanged with dār al-ḥarb. © Copyrighted Material
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However, the conditions under which a part of the latter becomes the former did cause some controversy among Hanafi jurists. Abū Ḥanīfa (d. 150/767), the eponym of the Hanafi school, held that three conditions had to be fulfilled: (1) enforcement of non-Islamic laws (aḥkām al-kufr), (2) contiguity with another territory of the abode of war, and (3) the absence of security for Muslims and dhimmis. His two leading disciples, Abū Yūsuf (d. 182/798) and Muḥammad al-Shaybānī (d. 189/804), argued that the enforcement of non-Islamic laws was sufficient. Al-Sarakhsī (d. ca. 490/1096) elaborates that for Abū Ḥanīfa the defining characteristic of the abode of war was the total domination of nonMuslims and the complete lack of security for Muslims and dhimmis, which he believed required all three conditions that he enumerated (al-Sarakhsi 1989, 10: 114; see also al-Kāsānī 1974, 7: 130–1). In other words, Abū Ḥanīfa was unwilling to surrender any of the abode of Islam so long as even a small possibility existed that the imposition of non-Muslim rule was temporary and reversible. The abode of treaty (also called abode of peace, dār al-ṣulḥ) was a category posited mainly by Shafiʿi jurists, although with even less specificity than is the case with the other two abodes (alShāfiʿī 2002: 4: 258). One of the most detailed expositions is given by al-Māwardī (d. 450/1058) (1994: 243–5; Wahba 1996: 152–4), who categorizes territory seized by Muslims through jihad into three types: those acquired forcibly through conquest, their former owners having been killed, captured, or exiled; those acquired incidentally with the flight of their former owners in fear; and those acquired without force and whose owners are allowed to remain on their land through treaty. AlMāwardī further divides the third category into two possible scenarios: one, that the land becomes the property of the Islamic state and is held as mortmain (waqf) within the abode of Islam. The original owners are permitted to remain on the land so long as they pay the land tax and—if they remain nonMuslims—the poll tax. Under such terms these non-Muslims are considered “treaty people” (ahl ʿahd); or two, the land remains the property of the original owners who pay the land tax to the Islamic state so long as they remain non-Muslims. They are free to sell or mortgage the land, including to a Muslim, in which case the land tax is no longer assessed. This land is not considered part of the abode of Islam, and the non-Muslims remaining on it pay no poll tax because they do not have dhimmi status. The land is considered part of the abode of treaty. Al-Māwardī notes that Abū Ḥanīfa did not agree—for him, the land had become part of the abode of Islam as a result of the treaty and its nonMuslim inhabitants dhimmis on whom the poll tax should be imposed. Al-Māwardī also mentions disagreements among the jurists on the status of the abode of treaty should its inhabitants violate the treaty. Al-Shāfiʿī (d. 204/819) argued that if ownership of the land had been transferred to new owners, the land’s status did not change; otherwise, the territory would revert to the abode of war. Abū Ḥanīfa held, in keeping with his views on the conditions under which the abode of Islam becomes the abode of war, that as long as a Muslim remained in the territory and Muslim territories separated this land from the abode of war, the territory remained part of the Islamic territory, and its unfaithful inhabitants should be treated as rebels. Abū Yūsuf and al-Shaybānī considered such territory to be the abode of war.
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Classical jurisprudence deals primarily with three types of war: defensive jihad to counter aggression from the abode of war into the abode of Islam; expansionist jihad to enlarge the abode of Islam by incorporating enemy territories into it; and state action to suppress rebels and renegade apostates. Self-defense as a ground for war is amply supported in the sources. Perhaps because they considered it self-evident, the jurists devoted very little attention explicitly to it. All schools of law considered jihad in defense of Muslim faith, lives, and property to be an individual obligation (farḍ ʿayn) on all able-bodied, adult Muslims, removing the requirement that the slave receive the permission of his master, the wife the permission of her husband, and the son the permission of his © Copyrighted Material 197 and the contributors (2014) © Rudolph Peters and Peri Bearman From Rudolph Peters and Peri Bearman (ed.), The Ashgate Research Companion to Islamic Law, published by Ashgate Publishing. See: http://www.ashgate.com/isbn/9781409438939
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parents. The obligation fell upon Muslims on the front line of the enemy attack as well as those behind them, who, if they could not participate in the fighting directly, must aid the defenders materially and morally (al-Kāsānī 1974, 7: 98). Defensive jihad included both actively repulsing an assault on Muslim lands as well as preemptively thwarting an impending attack (al-Qurṭubī 2006, 10: 223, commentary on Q 9:41). Defensive jihad raised the prospect that some Muslims would be left stranded behind enemy lines as the frontiers of enemy territory pushed into the abode of Islam. Whether or not these Muslims could legitimately remain within the abode of war occupied a considerable amount of the jurists’ attention. The majority counseled that, like the hijra of the Prophet and the earliest Muslims, such Muslims should migrate back to the abode of Islam at the earliest possible occasion (see the summary of debates in Abou El Fadl 1994). But, as we saw above, the jurists never defined with precision the characteristics of the Islamic and enemy abodes and disputed the conditions under which a territory of the first is transformed into the second. Controversies over the status of territory and the fate of Muslims under non-Muslim jurisdiction intensified as large Muslim populations were overrun by the Reconquista, the Crusades, and the Turkish and Mongol invasions. The fourteenth-century Hanbali jurist Ibn Taymiyya dealt squarely with these concerns in a fatwa on the status of the northern Mesopotamian city of Mardin. Ruled by the Ilkhan Mongols but with its Muslim and Christian population intact, Mardin in Ibn Taymiyya’s judgment had neither “the status of the abode of Islam in which are implemented the rules of Islam, such as the presence of a Muslim army, nor does it have the status of the abode of war, whose inhabitants are unbelievers. Instead, it is a third type [of domain],” a hybrid of the abode of Islam and of war. Muslims should not aid the enemy with either their person or property. They must avoid doing so by any means available, including evasion, equivocation, and artifice; if that was not possible, emigration was incumbent on them, as it was if they were unable to comply with their religious requirements. Muslims should not label those remaining in Mardin collectively as hypocrites; instead, “each shall be treated as he deserves and the one who departs from Islamic law (sharīʿat al-Islām) shall be fought as he deserves” (Ibn Taymiyya 1988, 4: 278; Michot 2006: 63–5). Expansionist jihad is the focus of classical jurisprudence on war. The Maliki jurist Ibn Rushd (d. 595/1198) begins his comparative summary of legal rulings on jihad by stating that according to the overwhelming majority of jurists, jihad is a collective obligation (farḍ kifāya), not an individual one, based on Q 9:122 and 4:95,3 and on the Prophet’s example of always leaving some of his followers to defend Medina. It is incumbent upon free, adult, financially secure, and able-bodied males, and the performance of this duty by those eligible absolves the rest of the responsibility to perform it (Ibn Rushd 1995, 2: 454–5; Nyazee 1994, 1: 329–30). Ibn Rushd mentions only one scholar, ʿAbd Allāh ibn al-Ḥasan (d. 144/762), as dissenting from the majority view that this type of jihad is a collective obligation, considering it voluntary (taṭawwuʿ) instead. Other writers mention other scholars, most prominently Ibn Shubruma (d. 144/761) and Sufyān al-Thawrī (d. 161/778), who considered jihad other than for defense to be voluntary, that is, a supererogatory (mandūb) act. Their arguments have not survived in the original, and even subsequent references to them are merely in passing and offer few details on their legal reasoning (Haykal 1993, 2: 891–903). In a section titled “Why do we fight?” Ibn Rushd elaborates: ww w. as hg ate .co m



The Muslim jurists agreed that the purpose of fighting the People of the Book, excluding the People of the Book from Quraysh and the Christian Arabs, is one of two things: it is either for their conversion to Islam or the payment of the poll tax. The
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“And the believers should not all go out to fight …” and “… God has preferred those who strive in the way of God with their wealth and their lives over those who sit [at home] by degree, yet to all God has promised good …” respectively. © Copyrighted Material
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payment of the poll tax is because of the words of the Exalted, “Fight against those who have been given the Scripture but believe not in God or the Last Day, and forbid not that which God and His Messenger have forbidden, and follow not the religion of truth, until they pay the jizya, having been subdued” (Q 9:29). They disagreed about the polytheists other than the People of the Book, whether poll tax is to be accepted from them. A group of jurists said that it is to be charged from all polytheists. This is Mālik’s opinion. Another group exempted from this the Arab polytheists. Al-Shāfiʿī, Abū Thawr, and a group of jurists said that the poll tax is only to be imposed upon the People of the Book and the Magians (Ibn Rushd 1995, 2: 347–8; Nyazee 1994, 1: 464–5).
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In other words, the majority held that jihad against the People of the Book (namely, Jews, Christians, and Sabeans) and the Magians (Zoroastrians) was incumbent on the Muslim community so long as they refused to accept the Islamic faith or to pay the poll tax, which entitled them to residence within the abode of Islam as dhimmis. This ruling was based primarily on Q 9:29, called the “jizya verse,” believed to be one of the last verses revealed on the subject of jihad and thus considered to have abrogated earlier, more accommodating or tolerant verses. According to the majority, the Arab polytheists were excluded from the option to become dhimmis upon payment of the poll tax because they were the objects of Q 9:5, the “verse of the sword”:



ww w. as hg ate .co m



ww w. as hg ate .co m



But when the forbidden months are past, then fight and slay the polytheists wherever you find them. Seize them, besiege them, and lie in wait for them using every stratagem. But if they repent, and establish regular prayers, and pay the alms tax, then open the way for them. For God is most forgiving, most merciful.
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This verse also was considered to be among the last revelations received by the Prophet, and thus, according to al-Shāfiʿī and others, it abrogated all previous verses—a total of 124, more than any other Quranic verse (Powers 1988: 130–1)—dealing with the Arab polytheists. Accordingly, the only options available to the Arab polytheists were conversion or war. A second group of jurists, led by Mālik, did not consider Q 9:5 as abrogating earlier verses or the Prophetic tradition of accepting the poll tax from the polytheists. Because the majority held that Q 9:5 applied only to Arab polytheists, the verse’s injunction had to all practical purposes lapsed by the time the jurists were commenting on it; no such group of non-Muslims remained in the Arabian peninsula (al-Ṭabarī 2001, 11: 303–46). Some exegetes, such as al-Rāzī, al-Qurṭubī, and Ibn Kathīr, asserted that the polytheists included apostates, and thus the verse continued to apply to any Muslim who recanted the faith until they repented, performed prayer (ṣalāt), and paid the alms tax (zakāt) (al-Rāzī 1981, 15: 233–4; alQurṭubī 2006, 10: 112–4; Ibn Kathīr 2000, 7: 148; see further discussion in Afsaruddin 2013: 276). Expansionist jihad required a declaration of war, which entailed a formal call to accept Islam. This requirement was based on Q 17:15 (“We never punish until We have sent a Messenger”) and on the hadith that whenever the Prophet dispatched an armed force, he would instruct its commander as follows: ww w. as hg ate .co m



When you come to face your enemy, the polytheists, invite them to opt for three choices, and whichever of these they agree to, accept, and withhold the attack. Invite them to Islam, and if they agree, refrain from attacking them. Call on them, then, to move from their territory to the territory of the emigrants [i.e., Medina], and inform them that if they do this they shall have the rights granted to the emigrants. If they refuse to do this, and choose their own abode, let them know that their status will be that of the Muslim Bedouin. The law of God, which is applicable to the believers, would be applicable to them, and they would have no share in the booty or in the © Copyrighted Material
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spoils, unless they fight along with the Muslims. If they, then, refuse, call on them to pay the jizya. If they agree, accept it from them and refrain from [fighting] them, but if they refuse seek support from God and fight them (Ibn Rushd 1995, 2: 342; Nyazee 1994, 1: 462).
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Ibn Rushd notes controversy among the jurists on whether this hadith is still binding or whether it has been abrogated by other reports that the Prophet on occasion attacked without warning. Al-Ṭabarī (d. 310/922) presents a detailed commentary on this same controversy, focusing on the views of alShāfiʿī, who maintained that fighting a group that had not received the summons was not permissible. War against them could start only after they had been called to accept Islam if they were not People of the Book or, if they were, to accept Islam or pay the poll tax. Al-Shāfiʿī could not imagine that there were still peoples whom the invitation to convert to Islam had not reached unless there was “beyond the realm of the Byzantines, Turks, or Khazars a nation [of polytheists] of which we do not know.” If Muslim armies kill persons who have not received the call, he avers, they are liable to pay the blood money (diya) due for wrongful deaths (al-Ṭabarī 1933: 3; Ibrahim 2007: 59–60). The concept of expansionist jihad raised also the question of proper authority: who is authorized to call for such an effort, to mobilize, equip, and train the warriors, to issue the call to Islam or to dhimmi status that precedes hostilities, and, finally, to approve the cessation of hostilities? The Medinan covenant contains a vague clause that “None of them may go out [presumably from Medina] without Muḥammad’s permission” (wa-innahu lā yakhruju minhum aḥad illā bi-idhn Muḥammad) (Ibn Hishām 1988, 2: 170). Some orientalist scholars, including Ibn Isḥāq’s translator Alfred Guillaume (1990: 233), have glossed this passage as prohibiting anyone from going to war without Muḥammad’s permission (Lecker 2004: 155–7), but it does not seem to have been understood this way by most Sunni jurists. Following the Prophet’s death, the caliph was naturally invested with primary responsibility for war and peace by Sunni theorists. In the ten caliphal duties listed by al-Māwardī (1994: 52; Wahba 1996: 16), his military functions loom large. The first three have to do with internal conflicts: specifically, he must defend the faith and suppress heretics and rebels, by force if necessary; prevent internal strife by enforcing the laws; and combat all threats within Islamic territory so that people can live and travel securely. The fifth duty relates to defensive jihad: the caliph must fortify the frontier districts in order to deter a potential aggressor. The sixth and seventh relate to expansionist jihad: he must fight those who were invited to Islam but refused, until they convert or become tributaries, having accepted the superiority of Islam over all other religions; and he must faithfully collect and distribute taxes and alms, including, presumably, jizya and kharāj. All of the caliphal duties were theoretical rather than practical when al-Māwardī enumerated them—by his time the Abbasid caliph could not act independently of his ministers at court or the warlords who effectively controlled the empire. In view of this reality, al-Māwardī recognizes the authority of the caliph’s minister (wazīr) and the governor (amīr) in military matters (1994: 62, 79–112; Wahba 1996: 23, 38–59). Most importantly, al-Māwardī invests the amīr who rules a border province adjacent to enemy territory with the authority to wage jihad “across the border and divide the spoils taken in action” (1994: 72; Wahba 1996: 32). Al-Māwardī’s discussion of authority in war captures the dilemmas that Sunni jurists faced on this topic and the pragmatism that informed their consensus. The majority of Sunni jurists reasoned that as a collective obligation of the Muslim community, expansionist jihad did not require the approval or even the presence of a caliph (Haykal 1993, 2: 871–4). The Shafiʿi jurist al-Nawawī (d. 675/1277) considered waging expansionist jihad without the authorization of the ruler or his deputy reprehensible (makrūh), but not forbidden (2005: 519). In contrast, many of the earliest Twelver Shiʿi jurists required that expansionist jihad be waged only under the authority of the just Imam, namely, ʿAlī or one of his 11 successors, or in their absence, © Copyrighted Material
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under the authority of their designated representative. Abū Jaʿfar al-Ṭūsī, known as Shaykh al-Ṭāʾifa (d. 460/1067), writes:
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For those of whom it is required, jihad has certain conditions. They are that there be a just (ʿādil) Imam who makes fighting permissible with his command. Jihad is not permissible when he is not apparent or when the Imam’s representative is not present to govern the Muslims. Then, when he summons them to jihad, it is obligatory for them whenever it is undertaken. When the Imam is not apparent and when the Imam’s representative is not present, it is not permissible to fight the enemy. Jihad with false (jawr) imams or with no Imam is wrong, and he who does it sins (1970: 290).
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According to this view, the obligation of the Shiʿa to perform expansionist jihad had lapsed with the beginning of the Greater Occultation in 941 and will remain in abeyance until the return of the Hidden Imam. Twelver Imami jurists made clear that the individual obligation to fight in self-defense remained in place, even under a false Imam, for, as Muḥaqqiq al-Ḥillī (d. 726/1326) states, this type of war is not (true) jihad (Muḥaqqiq al-Ḥillī 1969, 1: 307). The third broad category of legitimate war is state action against a host of domestic enemies, including apostates (ahl al-ridda), Muslim rebels (ahl al-baghy), and highwaymen and pirates (muḥāribūn). Sunni jurists generally considered these conflicts as being outside the technical meaning of jihad; al-Māwardī, for example, classifies them under “wars for the public welfare” (ḥurūb almaṣāliḥ) (1994: 114; Wahba 1996: 60). Shiʿi jurists, however, routinely included wars against rebels, namely, all those who break from the just Imam, to be jihad (al-Ṭūsī 1970: 296–7; Muḥaqqiq alḤillī 1969, 1: 310; Kohlberg 1976: 69–70). The definition of apostasy (ridda) is a highly controversial topic in classical Islam (see Chapter 9, above), but jurists who wrote on war were clear that apostates should be fought. As al-Māwardī writes (1994: 115; Wahba 1996: 61), apostates who acquire cohesion and strength in a territory apart from the Muslims should first be admonished to return to Islam, and if they refuse, fought as any unbeliever would be fought. The precedence for this type of war were the so-called Ridda Wars (632–33) authorized by the first caliph, Abū Bakr, against various Arab tribes that broke from Medina by withholding zakāt, among other things. Rebels were understood in both Sunni and Shiʿi jurisprudence as those who had departed from orthodoxy by embracing erroneous understandings of the faith and by refusing obedience to the rightful ruler, but they nevertheless remained Muslim. On the basis of ʿAlī ibn Abī Ṭālib’s response to the Khariji insurgency (see Chapter 13, above), both Sunni and Shiʿi jurists held that if dissenters simply withdraw to an isolated area but do not commit an act of open hostility or disloyalty, they may not be fought. If they commit an act of open rebellion—by refusing to obey the ruler or by killing his agents, for example—they must first be admonished to desist according to the terms of Q 49:9 (“If two parties of believers fight, make peace between them”). If they refuse, they must be fought (as per the continuation of Q 49:9: “If one of them transgresses against the other, then fight the one that does until it returns to the command of God”) (al-Māwardī 1994: 118–21; Wahba 1996: 64–5; al-Ṭūsī 1970: 297; Muḥaqqiq al-Ḥillī 1969, 1: 336). Rebellion by dhimmis who break their covenant received attention from some jurists. Abū Ḥanīfa held that if dhimmis rebelled against the Islamic state and gained dominance in a territory, they would remain part of the abode of Islam so long as some Muslims remained in security among them. Once the Islamic state regained control over them, the rebellious dhimmis could not be enslaved. If, however, the rebellion resulted in death or insecurity for Muslims, in the establishment of nonMuslim laws, and the territory abutted the abode of war, the dhimmis should be treated as enemies of the abode of war. If Muslims regained control over them, all of them could be enslaved unless they agreed to resume their former status as ahl al-dhimma (Khadduri 1966: 218–9). © Copyrighted Material 201 and the contributors (2014) © Rudolph Peters and Peri Bearman From Rudolph Peters and Peri Bearman (ed.), The Ashgate Research Companion to Islamic Law, published by Ashgate Publishing. See: http://www.ashgate.com/isbn/9781409438939
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In one of the earliest verses on war, the Quran commands, “Fight those who fight against you, but do not transgress limits (lā taʿtadū), for God loves not the transgressors” (2:190). Although the verse is vague on whether “limits” refers to the grounds for war, its conduct, or both, from an early date jurists took the verse to mean that Muslims must observe restraints in how they fight wars (see, for example, al-Ṭabarī 2001, 3: 290–2; al-Qurṭubī 2006, 3: 237–42). Classical jurists dealt with the conduct of war in great detail, much more than with the grounds for war. We can organize their discussion around three broad questions: What type of harm may be inflicted upon different categories of people among the enemy? What types of weapons and tactics may be used against the enemy? What damage may be done to the enemy’s property? Ibn Rushd begins his discussion of what harm may be inflicted on the enemy by asserting that the jurists are agreed that all disbelievers, “men and women, old and young, the lowly and the elite,” are subject to enslavement. The exception is monks, who, according to some jurists, are not to be enslaved or otherwise harmed if they remain isolated in their devotions (1995, 2: 332; Nyazee 1994, 1: 456). The jurists differed on who should not be killed. The majority held that women and children must be spared, based on a number of hadith, including one in which the Prophet, coming upon the body of a slain woman during a campaign, said, “She is not one who would have fought,” before ordering his fighters not to kill women and children. As for males who should be spared, most jurists included the very old, peasants, the insane and otherwise infirm, and others who ordinarily do not take part in fighting, again on the basis of Prophetic hadith and instructions from the rightly guided caliphs. If any of these groups does engage in fighting the Muslim forces, however, adult males and females may be killed, according to the majority (Ibn Rushd 1995, 2: 336–7; Nyazee 1994, 1: 458; al-Ṭabarī 1933: 8–12; Ibrahim 2007: 67–72). Ibn Rushd mentions that a minority of jurists—most notably al-Shāfiʿī, in his “most authentic opinion” (see al-Ṭabarī 1933: 11–12; Ibrahim 2007: 71–2 for varying reports on al-Shāfiʿī’s views)—held that all adult unbelievers may be killed. Al-Māwardī is less ambiguous about whom al-Shāfiʿī meant: “If the women belong to a people without a scripture, such as atheists or idolators, and refuse to become Muslims, al-Shāfiʿī thinks they should be killed” (1994: 238; Wahba 1996: 149). The reason for the disagreement is the apparent conflict between the specific instructions given by the Prophet and the more general injunctions in the Quran and Sunna, such as Q 9:5, “Slay the polytheists wherever you find them” and the hadith, “I have been commanded to fight mankind (nās) until they say ‘There is no god but God.’” Al-Shāfiʿī and others held that Q 9:5 abrogated earlier verses and that the general hadith overruled more specific ones. Therefore, the legal rationale (ʿilla) for sparing the life of an enemy is not capacity to fight but belief or disbelief in Islam (Ibn Rushd 1995, 2: 337–41; Nyazee 1994, 1: 458–60). Ibn Taymiyya asserts, however, that this position is incorrect, noting that even the minority who argue that all enemy persons may be killed nevertheless “make an exception for women and children since they constitute property for Muslims” (1992: 74–5; Peters 2005: 49). With regard to adult, able-bodied enemy males, Ibn Rushd states that all Muslims agree that in war it is permitted to kill male combatant polytheists who have reached puberty. However, the fate of male prisoners did raise controversy. The reason for the dispute is the apparently contradictory Quranic pronouncements “It is not for a Prophet to have captives until he has made slaughter in the land” (8:67) and “So when you meet the disbelievers [in battle], strike their necks until you have inflicted slaughter on them, then secure their bonds and either [confer] favor afterwards or ransom [them] until war lays down its burdens” (47:4). The first verse seems to prohibit any policy but execution of prisoners, while the second seems to prohibit execution. Adding to the confusion were reports that the Prophet on some occasions ransomed prisoners and on other occasions executed them. The majority opinion of the jurists, according to Ibn Rushd, is that the ruler has the option of pardoning, executing, ransoming, enslaving, or imposing the jizya on prisoners. His decision should be governed by the best interests of the Muslims. A second group held that prisoners cannot be executed (Ibn Rushd 1995, 2: 332–4: Nyazee 1994, 1: 456–7). © Copyrighted Material
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The jurists unanimously agreed that a belligerent given quarter (amān) by Muslims cannot be harmed. Most agreed that any free adult Muslim male could grant quarter to a belligerent (or protection to a nonbelligerent visitor from the abode of war), but disagreed on whether it was valid when granted by a woman or slave without the ruler’s approval (Ibn Rushd 1995, 2: 335–6; Nyazee 1994, 1: 457–8; al-Ṭabarī 1933: 25–30; Ibrahim 2007: 97–104). As for weapons and military tactics, the jurists granted considerable leeway to Muslim forces in order to maximize their chances for victory. Muslim forces could ambush the enemy by night, lay siege to enemy strongholds, breach fortress walls using catapults, cut off the water supply, or flood the enemy, even if women and children were mixed with enemy fighters. Al-Māwardī writes: “If enemy troops shield themselves behind their women and children as they are being killed, killing the women and children should be avoided, unless killing [the fighters] is not possible without killing the women and children.” If the enemy uses Muslim captives as human shields, al-Māwardī counsels Muslim soldiers not to fight if it requires killing the hostages (1994: 90–1; Wahba 1996: 45). The Hanafis disagreed; they permit Muslim fighters to continue the battle, aiming at the enemy and avoiding as much as possible the Muslim hostages. If some of the hostages are killed, however, the Muslim fighters are not liable because their death is unintentional. Abū Ḥanīfa appeals to military necessity to justify this position: Muslims could not wage war at all if they were prevented from attacking targets where noncombatants might be killed (Khadduri 1966: 100–2; more views on this controversy, alṬabarī 1933: 4–8; Ibrahim 2007: 61–6). Fire as a weapon raised particular difficulties for the jurists because the Prophet reportedly ordered: “Do not punish the creatures of God with the punishment of God.” Ibn Rushd reports that Mālik did not allow deliberately burning the enemy or even attacking them with fire. The majority, however, permitted the use of incendiary devices to set enemy installations on fire, some unreservedly, others only if the enemy initiated the use of such weapons (Ibn Rushd 1995, 2: 339–40; Nyazee 1994, 1: 460). The Prophet’s instruction seems to have been understood as proscribing only the targeted burning of individuals (al-Māwardī 1994: 110–1; Wahba 1996: 58). With regard to damage to enemy property, there was considerable confusion about prevailing opinions. Ibn Rushd reports that Mālik permitted cutting down trees, picking fruit, and destroying inhabited buildings, but not slaughtering animals and burning date palms. Yet al-Ṭabarī reports that Mālik said: “I do not see any harm in burning palm trees and destroying what has been built in enemy territory.” According to Ibn Rushd, al-Shāfiʿī said that “houses and trees may be set on fire if the enemy used them as fortresses, otherwise the destruction of houses and the cutting of trees is disapproved” while al-Ṭabarī records “whatever of the enemy has no soul, there is no harm if Muslims burn and destroy it by any means, because it does not feel pain” (Ibn Rushd 1995, 2: 340; Nyazee 1994, 1: 461; al-Ṭabarī 1933, 102–3, 106–7; Ibrahim 2007: 229, 235). Thus, both Mālik and al-Shāfiʿī distinguished between the enemy’s landed property and their livestock. The former may be destroyed, they argued, based on reports that the Prophet on at least two occasions destroyed crops,4 but there are no recorded instances of the Prophet’s slaughter of animals in war, and thus most jurists were reluctant to sanction the killing of livestock. The Hanafis tended to be the most permissive of large-scale destruction to the enemy’s property. Enemy property seized as spoils of war should not be destroyed, they argued, because that would be averse to Muslim interests. However, if Muslim forces could not secure the territory, they had license to “burn their fortresses, cities, and churches, and destroy their palm trees and [other] trees and burn them. And whatever of their animals and cattle they acquire and cannot take out [to the abode of Islam], they should slaughter and burn them” (al-Ṭabarī 1933: 107; Ibrahim 2007: 236; see also Khadduri 1966: 98–9).
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In 625 when he burned the date palms of the Banū Naḍīr during the siege against their stronghold (referenced in Q 59:5) and in 630 when he uprooted the grape vinesMaterial of the Banū Thaqīf during the siege of Ṭāʾif. © Copyrighted
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The conduct of wars against rebels differed significantly from those against all other enemies. The main reason was that in spite of their rebellion against the head of state, the rebels remained Muslim. Therefore, the goal in fighting them was foremost to rehabilitate them speedily into the body politic. Al-Māwardī lists eight ways in which fighting rebels differs from fighting polytheists and renegade apostates, including: the aim is to deter them from further acts of rebellion, not to kill them; they may not be pursued during a rout; their injured and able-bodied prisoners may not be executed; their women and children may not be enslaved; and their homes and property may not be seized as spoils or destroyed (al-Māwardī 1994: 121–2; Wahba 1996: 65–7).
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A number of Quranic verses point to the cessation of hostilities. Two of the most direct are “Fight them until there is no more strife and religion is for God, but if they cease let there be no hostility except for the oppressors” (2:193) and: “But if they incline to peace, incline you to it as well, and place your trust in God” (8:61, known as the verse of peace). In addition, the Prophet’s biography from the Medinan period contains numerous accounts of negotiations and agreements, of which the most significant by far was the treaty of Ḥudaybiyya concluded by the Prophet with his Quraysh opponents in 628. The basic question for the jurists was whether these sanctions for stopping war short of total Muslim victory were still in force or had been abrogated by later Quranic verses and actions of the Prophet. If the former, a number of derivative questions arose, including what terms were acceptable and what kind of peace was permitted—a truce or something more. Ibn Rushd offers a brief and sketchy treatment of this topic, which he frames under the heading “The permission for truce (muhādana).” He divides jurists into two camps. The first permitted truces if the ruler deemed them in the interest (maṣlaḥa) of the Muslims. In this camp, he lists Mālik, Abū Ḥanīfa, and al-Shāfiʿī. The second group allowed truces only in case of necessity (ḍarūra), to avoid strife and calamity for the Muslims. The difference of opinion stemmed from the first camp’s view that Q 8:61 (the verse of peace) restricted the general directives of Q 9:5 (the verse of the sword) and Q 9:29 (the verse of jizya), while the second group held that Q 8:61 was abrogated by Q 9:5 and Q 9:29 (Ibn Rushd 1995, 2: 345–6; Nyazee 1994, 1: 463–4). The jurists opined as well on whether Muslims could negotiate a truce on the condition that they pay the enemy a tribute. All permitted some type of concession in cases of dire necessity. Abū Ḥanīfa and his disciples allowed a one-time payment but did not sanction payment by the Muslims of an annual tribute to the enemy, unless they were about to be defeated in their own territory. Al-Shāfiʿī allowed the payment of tribute only when the Muslims fear complete destruction at the hands of an overwhelmingly stronger foe. As for the permissible duration of peace agreements, the clear presumption in the juristic literature is that they are permitted only for specified periods. Al-Ṭabarī states flatly: “They [Muslim jurists] agreed unanimously that concluding an agreement with polytheist idolators or peace with the People of the Book in which the laws of Muslims are not applicable to them forever is invalid if the Muslims have the power to war against them.” Based on varying reports of the intended duration of the treaty of Ḥudaybiyya, the jurists gave maximum limits for truces ranging from three to ten years, frequently adding the advice that the ruler may and should nullify the truce before its term if he deems the Muslims able to resume the war. If he chooses to do so, he must give clear notice to the enemy that the truce has ended before launching an attack. Al-Shāfiʿī considered ten years the limit, but allowed the ruler to renew the treaty up to the time limit in the original agreement if the Muslims did not have the ability to resume hostilities. He also allowed agreements with no specified expiration, so long as the right of the ruler to nullify them was included, basing this ruling on the Prophet’s open-ended agreement with the Jews of Khaybar in 629. © Copyrighted Material
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As a group, the Hanafis were perhaps the most receptive to the idea of an indefinite peace treaty. Abū Ḥanīfa left open the possibility that truces could be negotiated for periods longer than ten years. His disciple al-Kāsānī went furthest in approving treaties of no specified limit. Two things can nullify a treaty unlimited in its term, he writes: an explicit declaration to that effect by either party, or an implicit repudiation through some action by the non-Muslims, for example a group leaving its territory, entering the abode of Islam, and committing offenses there, all with the approval of its leader. If the agreement is violated without the leader’s approval, the treaty remains in force for all but those who violated it (for all the above, al-Ṭabarī 1933: 14–20; Ibrahim 2007: 77–86; Ibn Rushd 1995, 2: 345–6; Nyazee 1994, 1: 463–4; al-Kāsānī 1974, 7: 109–10).
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As noted at the beginning of this chapter, the Islamic laws of war and peace are today perhaps the most contested aspect of classical jurisprudence. Only personal status and family law, especially as they relate to women, elicit as much controversy. Underlying the theory of world order outlined by classical jurists is the notion of the superiority of Islamic civilization, the abode of Islam (dār al-Islām), compared to all contemporaneous civilizations. Al-Kāsānī draws a simile between dār al-Islām and heaven and the abode of infidelity (dār al-kufr) and hell (1974, 7: 130–1). God has placed on Muslims collectively the duty to enlarge the earthly heaven by reducing the earthly hell through their utmost efforts. The expansionist jihad, by far the focus of the classical jurists’ attention, emerges as a vehicle for imperialist enlargement of the Islamic state, a civilizing mission to disseminate the blessings of Islamic law and ultimately, it was hoped, Islamic faith. Muslim armies had to observe limits in the conduct of this civilizing mission, but as the jurists made clear, they also had to be given leeway to ensure their success. Over the past two centuries Muslims have responded, broadly speaking, in three ways to the classical juridical rulings. One response has been to dismiss the jurists’ views as either false to the Quran and Sunna or limited in scope to the jurists’ historical time and place. For these Muslims, the classical legacy is, to put it bluntly, an embarrassment and has no relevance to modern Muslims. A second response is to pay homage to the work of these great scholars of Islamic law and to engage their work seriously, but in the end to limit severely its application in the modern age. A third response is to take the output of the classical jurists as still authoritative, requiring study, interpretation for modern needs, and implementation. A casual browsing of the Internet threads on jihad, many of them Salafist in orientation, reveals just how engrossed some Muslims are with the classical jurisprudence on war. In short, modern Muslims reject, marginalize, or reify the work of the early scholars, but none can afford to ignore it.
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