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A Letter from the Co-Chairs For a period spanning over a year, the Oklahoma Death Penalty Review Commission, a group of eleven Oklahomans of diverse backgrounds, worked hard to study virtually all aspects of the death penalty, from initial arrest and interrogation through the execution stage, as implemented in the United States and, in particular, in Oklahoma. Commissioners gathered data, reviewed scholarly articles, commissioned studies, and conducted interviews. They met, discussed, debated, and reached consensus, and the following report and its recommendations are the result of the Commission’s work. Commission members included five women and six men. They came from both urban and rural communities. They included Republicans and Democrats, prosecutors, and defense attorneys, individuals who have served in each of the three branches of government, law school professors and law school deans, victims’ advocates, and advocates for Native Americans. The Commission met ten times for intense, full-day meetings. Commission members heard from experts, both from around the country and throughout Oklahoma. A full list of all who made presentations, provided expert guidance, or otherwise assisted the Commission through logistical support appears in the Acknowledgements section following the report. We are especially grateful to the following individuals who met with the Commission to discuss, in detail, their work as it relates to Oklahoma’s death penalty: Shannon Butler, Charles Curtis, Michelle Feldman, Patti Palmer Ghezzi, Steve Kunzweiler, Robert Nigh, David Prater, Robert Ravitz, Craig Sutter, and Nancy Vollertson. All were helpful. All contributed to the report. We wish to thank them for the significant time and effort they spent to help the Commission better understand the issues, their work, their areas of expertise, and their perspectives. Commission meetings, however, constituted only a fraction of the work Commissioners undertook. Some met with various public officials. Others interviewed experts. All read and studied volumes of information. Commissioners reviewed, edited, and re-edited the text of the report. Commissioners arrived at every meeting well-prepared to discuss, to advocate, to compromise, and, ultimately, to reach consensus. State and local agencies throughout Oklahoma provided helpful data and other assistance. These include the Office of Governor Mary Fallin, the Oklahoma Supreme Court, the Oklahoma Court of Criminal Appeals, the Oklahoma Attorney General, the Office of the Speaker of the Oklahoma House of Representatives, the Office of the President Pro Tempore of the Oklahoma State Senate, the Oklahoma Department of Corrections, the Oklahoma Indigent Defense System, the Oklahoma District Attorneys Council, several district attorneys, district court clerks, sheriffs and police departments, and many others. Without their help, the Commission’s undertaking would have been impossible. i
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A number of individuals and entities assisted the Commission with important contextual research. Their work, which analyzes rates of error, costs, and disproportionate application of the death penalty, appears in the appendix. Many of them provided this assistance on a pro bono basis. The Commission is particularly thankful to the following individuals and entities: the law firms Norton Rose Fulbright and King & Spalding, Dr. Peter Collins, Dr. Matthew Hickman, and Professor Robert Boruchowitz, Melissa Vincent and the firm 9Tribe, and Professors Glenn Pierce, Michael Radelet, and Susan Sharp. Several institutions made their facilities available for Commission meetings. These include Oklahoma City University School of Law, the University of Oklahoma College of Law, Langston University, the Oklahoma State Regents for Higher Education, and the law firms Spencer Fane LLP and Crowe & Dunlevy. The Constitution Project (TCP) was critical to the Commission’s work. Without TCP, the Commission could not have fulfilled its mission. TCP is a Washington, D.C., bipartisan, nonprofit organization which fosters consensusbased solutions to the most difficult constitutional challenges of our time. TCP supplied all staff and researchers to the Commission throughout its work. Virginia “Ginny” Sloan, the President and Founder of TCP, made certain the Commission had all the help and resources it needed. Madhuri “Madhu” Grewal, Senior Counsel for The Constitution Project, tirelessly worked for the Commission from start to finish. TCP staffers Alexa O’Brian, Matilde Carbia and Ryan Kent also worked hard to make the Commission’s work a success. They spent untold hours coordinating Commission efforts. The Commission is especially grateful for the work and assistance of TCP and its talented and hard-working staff. We also thank Brenda Jones Barwick and her team at Jones PR for communications support. Commission members have learned much. We hope this knowledge, as imparted in the report, will result in implementation of all or at least most of the Commission’s recommendations. Commissioners trust their work will encourage, enhance, and expand the ongoing discussion among Oklahomans about the death penalty.



Hon. Brad Henry



Andy Lester
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Hon. Reta Strubhar



The Oklahoma Death Penalty Review Commission Co-Chairs Governor Brad Henry serves Of Counsel to the national business law firm of Spencer Fane LLP and is a founding member of Henry-Adams Companies, LLC, a general and business development consulting firm. Governor Henry served as Oklahoma’s 26th governor.  He was elected governor in 2002 and served two terms through January 10, 2011.  Only the third governor to serve two consecutive terms, Governor Henry, a Democrat, was re-elected in 2006 by the largest vote margin in modern times and the second largest margin in state history. During his time in office, Governor Henry consistently enjoyed high approval ratings in public opinion surveys of his governorship, earning him recognition as one of the most popular state chief executives in modern history. A charter member of the Governors’ Council of the Bipartisan Policy Center, Governor Henry also served as chairman of the Council of State Governments, the Southern Growth Policies Board, and the Interstate Oil and Gas Compact Commission.  He currently serves on numerous boards, including the national board of the Muscular Dystrophy Association and the board of directors of NIC Inc. (NASDAQ: EGOV). Governor Henry was a President’s Leadership Scholar at the University of Oklahoma, where he received the Gold Letzeiser Medal as the Top Senior Graduate and earned a bachelor’s degree in economics in 1985.  In 1988, Governor Henry was awarded a juris doctorate degree from the University of Oklahoma College of Law, where he served as managing editor of the Law Review. Prior to his election, Governor Henry practiced law with his father, Charles, in Shawnee, and served ten years in the Oklahoma State Senate, chairing the Senate Judiciary Committee and serving as vice-chair of the Senate Economic Development Committee.  Governor Henry and his wife, Kim, have three daughters, Leah, Laynie and Baylee.   Andy Lester is a partner in the law firm Spencer Fane LLP and has a civil litigation and appellate practice emphasizing complex business, constitutional, and government law. While in law school, he served on President Ronald Reagan’s Transition Team for the Equal Employment Opportunity Commission. He is a former United States Magistrate Judge for the Western District of Oklahoma, and is an Adjunct Professor at Oklahoma City University School of Law, having taught State & Local Government, Employment, Criminal and International Law. He is an Oklahoma State Regent for Higher Education and is a former member and chairman of the Board of Regents for the Oklahoma Agricultural & Mechanical Colleges. He attended Ludwig-Maximilians-University in Munich, Germany, received his A.B. from Duke University, and his M.S. in Foreign Service and his J.D. from Georgetown University. He and his wife, Barbara, have been married for 38 years. Their daughter, Susan Lester, is a Phi Beta Kappa graduate of Oklahoma State University, received an M.A. from the Univerisity of Central Oklahoma, and works in Washington, D.C.
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Judge Reta M. Strubhar was appointed on July 6, 1992 as the first woman to sit on the Oklahoma Court of Criminal Appeals since the formation of the Court in 1907. Subsequently, she served as the first woman presiding judge. She has a bachelor’s degree in business education, a master’s degree in English and a juris doctorate. She attended the Strauss Institute at Pepperdine University for her mediation training. Judge Strubhar worked for the FBI in Washington D.C., taught high school English and business and was an adjunct professor at Southern Nazarene University and the University of Central Oklahoma. After graduating from law school, she held positions as an assistant attorney general, an assistant district attorney, the associate district judge in Canadian County and served as a judge on the Oklahoma Court of Criminal Appeals. She is a member of numerous legal and community committees and clubs. She and her husband have 3 children and 9 grandchildren.



Commissioners Robert H. Alexander, Jr. is a trial lawyer and national trial counsel for some of the largest manufacturing and pharmaceutical companies in the world.  He is the founder of a law firm which bears his name and defends its exclusively Fortune 200 clientele in cases throughout the United States.  A graduate of Harvard Law School and Phi Beta Kappa graduate of Howard University, Mr. Alexander has lived in Oklahoma since infancy and is a graduate of Oklahoma City’s Douglass High School.  He is a nationally recognized speaker and lecturer who has been featured in national legal publications and magazines such as Ebony, Jet, Black Enterprise, Newsweek and Forbes.  An honorably discharged United States Army 2nd Lieutenant, Mr. Alexander is also active in civic, philanthropic and church activities.  He is married to his college sweetheart Annita M. Bridges, also an attorney, and they are the parents of two daughters. Howard Barnett was appointed by the OSU/A&M Board of Regents to succeed Dr. Gary Trennepohl as president of OSU-Tulsa on Oct. 5, 2009. Before joining OSU, President Barnett was managing director of TSF Capital in Tulsa. He earned his juris doctorate from Southern Methodist University and his bachelor’s degree in business administration from the University of Tulsa. Before the sale of the company in 1998, President Barnett was CEO of T/SF Communications Corporation, an American Stock Exchange-listed company engaged in a variety of businesses directed to the information and publishing industries. A life-long Tulsan, President Barnett served as chief of staff for Governor Frank Keating and as the Oklahoma secretary of commerce. He and his wife, Billie, are involved with many local and state civic and charitable organizations including the Tulsa Ballet, the Salvation Army, The Oklahoma Academy, the Oklahoma Center for Nonprofits, and Philbrook Museum of Art.  Andrew M. Coats is Dean Emeritus and a Professor of Law at the University Of Oklahoma College Of Law. He was for many years a trial partner at the Crowe and Dunlevy Law firm in Oklahoma City, and, in public service, served as the district attorney of Oklahoma County and, later, as mayor of Oklahoma City. In 1996, he was elected and served as the national president of the American College of Trial Lawyers. In 2002, the building on the University of Oklahoma campus which houses the College of Law was named Andrew M. Coats Hall in his honor. In 2005, Dean Coats was inducted into the Oklahoma Hall of Fame, the highest honor Oklahoma can confer on an Oklahoman. In 2008, Dean Coats received the Human Rights Award from the Oklahoma Human Rights Commission in recognition of his life-long dedication to improving opportunities for women and minorities.
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Valerie Couch took the reins as Dean of the Oklahoma City University School of Law on April 9, 2012. She is the law school’s 12th dean and first woman to hold that position. For 13 years, she served as a federal magistrate judge in the Western District of Oklahoma. Prior to her service on the federal bench, she was in private practice for 16 years with the Oklahoma City firm Hartzog Conger Cason & Neville. She has served as president of the Oklahoma County Bar Association, president of the Oklahoma City Chapter of the Federal Bar Association, and president of the William J. Holloway, Jr., American Inn of Court. She currently serves as a trustee of the Oklahoma Bar Foundation and is a member of the OKC Advisory Board of the Oklahoma Center for Community and Justice. Maria Kolar is a Visiting Assistant Professor of Law at the University of Oklahoma College of Law, where she teaches courses in criminal law, criminal procedure, and capital punishment. Professor Kolar began teaching at the OU College of Law in 2013 and previously taught legal research & writing. Kolar obtained her J.D. from Yale Law School and also has a B.A. from the University Of Notre Dame and an M.A. in Philosophy from Emory University. Following law school, Professor Kolar served as a law clerk for the Honorable Joel M. Flaum on the United States Court of Appeals for the Seventh Circuit in Chicago. She then moved to Oklahoma and worked in private practice as a litigation associate, first at McAfee & Taft and then at Hartzog, Conger & Cason. She also served as a law clerk on the United States District Court for the Western District of Oklahoma for two years, working solely on capital habeas corpus cases. Prior to joining the faculty at OU, Professor Kolar was a law clerk on the Oklahoma Court of Criminal Appeals for nearly thirteen years, first for the Honorable Charles S. Chapel and then for the Honorable Clancy Smith. Professor Kolar is married to Dr. Randall Kolar, Director of the School of Civil Engineering & Environmental Science at OU, and they have five children (John, Charlie, Sam, Katie, and Ben). Christy Sheppard is a Licensed Professional Counselor in Ada, Oklahoma. She has been an advocate for victims of crime and criminal justice reform for many years.  Her own family has dealt with the complex issues regarding the death penalty after her cousin, Debbie Carter, was murdered in 1982.  Ms. Sheppard has testified before the Oklahoma legislature as well as other state legislators. She has participated in many documentaries and spoken all over the country, including before the National Institute of Justice, International Association of Chiefs of Police, Office of Victims of Crime, and the Innocence Project advocating for positive change.  Ms. Sheppard is currently on the advisory board of the non-profit Healing Justice Project, a group focused on restoring those affected by wrongful conviction, started by rape survivor Jennifer Thompson of North Carolina. She is also currently working on development of trainings and support for both victims and exonerees here in Oklahoma. Kris Steele is Executive Director of TEEM (The Education and Employment Ministry), a nonprofit dedicated to breaking the cycle of poverty and incarceration in Oklahoma. TEEM offers educational opportunities, character development courses, job training and employment placement assistance to individuals reentering the community. Speaker Steele also serves as the chair of Oklahomans for Criminal Justice Reform, a coalition comprised of community groups, business leaders, health professionals and faith leaders dedicated to advancing effective approaches to public safety by increasing access to treatment and programs designed to address root causes of crime. Speaker Steele earned a bachelor’s degree in Religion from Oklahoma Baptist University, and master’s degree in Education from East Central University. Prior to joining TEEM, he served as state representative from 2000-2012, and speaker of the Oklahoma House of Representatives for the 53rd Legislature. During his tenure in office, Speaker Steele led the charge on a number of reforms in the areas of health care, human services and criminal justice. He and his wife, Kellie, are blessed with two daughters, Mackenzie (13) and Madison (11), and currently reside in Shawnee.
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Gena Timberman has committed her professional career for nearly 20 years to the pursuit of planning and guiding cultural projects in Indian Country toward successful completion.  From 1999-2013, she championed the dream to build an American Indian Cultural Center and Museum in Oklahoma.  She has been mentored by some of Indian Country’s top leaders, and she has worked closely with city, state, county, federal and tribal governments in varied matters of site and project development.  As director of the Native American Cultural & Educational Authority, Ms. Timberman led the development of a nearly 300-acre site on the Oklahoma River envisioned to be the future home of a world-class cultural destination, a landscaped and programmed park and trails system, commercial development and visitor welcome center. In 1996, Ms. Timberman graduated from Oklahoma State University with a B.A. in English.  She received the Outstanding Contribution to the Native American Community award.  In 1999, she graduated from the University of Oklahoma College of Law and currently focuses her practice on Indian Country business development relative to cultural tourism and managing issues related to cultural projects and museum administration. Over the years, Ms. Timberman has provided a multitude of local, statewide, national and international public keynote speeches, presentations and lectures on project development and management, as well as Oklahoma tribal cultures, cultural tourism, and economic development in Indian Country. In 2013, Ms. Timberman formed Luksi Group, LLC, a consulting business that provides cultural direction for creative design in Indian Country projects.  Ms. Timberman is most recently engaged in facilitating the planning of the Choctaw Cultural Center for the Choctaw Nation of Oklahoma.
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Executive Summary The Oklahoma Death Penalty Review Commission (Commission) came together shortly after the state of Oklahoma imposed a moratorium on the execution of condemned inmates. In late 2015, Oklahoma executions were put on hold while a grand jury investigated disturbing problems involving recent executions, including departures from the execution protocols of the Department of Corrections. The report of the grand jury, released in May of 2016, was highly critical and exposed a number of deeply troubling failures in the final stages of Oklahoma’s death penalty. The Commission has spent over a year studying all aspects of the Oklahoma death penalty system, from arrest to execution, and even examined the costs of the system to taxpayers. The Commission was grateful to hear from those with direct knowledge of how the system operates—including law enforcement, prosecutors, defense attorneys, judges, families of murdered victims, and the families of those wrongfully convicted.



In light of the extensive information gathered from this year-long, in-depth study, the Commission members unanimously recommend that the current moratorium on the death penalty be extended. The Commission did not come to this decision lightly. While some Commission members had disagreements with some of the recommendations contained in this report, there was consensus on each of the recommendations. Due to the volume and seriousness of the flaws in Oklahoma’s capital punishment system, Commission members recommend that the moratorium on executions be extended until significant reforms are accomplished. Many of the findings of the Commission’s year-long investigation were disturbing and led Commission members to question whether the death penalty can be administered in a way that ensures no innocent person is put to death. Commission members agreed that, at a minimum, those who are sentenced to death should receive this sentence only after a fair and impartial process that ensures they deserve the ultimate penalty of death. To be sure, the United States Supreme Court has emphasized that the death penalty should be applied only to “the worst of the worst.” Unfortunately, a review of the evidence demonstrates that the death penalty, even in Oklahoma, has not always been imposed and carried out fairly, consistently, and humanely, as required by the federal and state constitutions. These shortcomings have severe consequences for the accused and their families, for victims and their families, and for all citizens of Oklahoma. Many Oklahomans support the availability of the death penalty, as evidenced by the vote in favor of State Question 776 in the November 2016 election. Nevertheless, it is undeniable that innocent people have been sentenced to death in Oklahoma. And the burden of wrongful convictions alone requires the systemic corrections recommended in this report. vii
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This report is designed to highlight issues giving rise to urgent questions about the manner in which the death penalty is imposed and carried out in Oklahoma. The Commission hopes this report will help foster an informed discussion among all Oklahomans about whether the death penalty in our state can be implemented in a way that eliminates the unacceptable risk of executing the innocent, as well as the unacceptable risks of inconsistent, discriminatory, and inhumane application of the death penalty. The Commission encourages the Oklahoma Legislature, executive branch, and judiciary to take actions to address the systemic flaws in Oklahoma’s death penalty system. In submitting these recommendations, we adhere faithfully to important Oklahoma values and aspirations of innocence protection, procedural fairness, and justice for all.
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Findings and Recommendations Chapter 1: Overview Overall Recommendation: In light of the extensive information gathered from this year-long, in-depth study, the Commission members unanimously recommend that the current moratorium on the death penalty be extended until significant reforms have been accomplished.



Chapter 2: Forensics Recommendations Recommendation 1: Oklahoma should adopt the forensics reform recommendations of the 2013 Oklahoma Justice Commission report that have not yet been implemented. Recommendation 2: 



Oklahoma should follow best practices with respect to certification of forensics experts.



Recommendation 3: With respect to capital cases, the Legislature should amend Oklahoma law to require that all biological evidence, and any evidence that may be the source of biological evidence, be retained until 60 days after the death of the inmate. Sources of biological evidence that may fall outside of the existing statute include, but are not limited to, clothing, ligatures, bedding, drinking containers, and cigarettes. Recommendation 4: The Oklahoma Supreme Court’s judicial training sessions for judges should include forensics training, including updates regarding developments in commonly used forensics fields. Recommendation 5: Oklahoma should provide an avenue for post-conviction relief based on changing science that casts doubt on either the accuracy of an inmate’s conviction or the evidence used to obtain a sentence of death. ix
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Chapter 3: Innocence Protection Recommendations Recommendation 1: Courts should exercise their gatekeeping authority to permit, in appropriate cases, qualified expert testimony on the limitations and use of eyewitness testimony. Recommendation 2: In cases in which expert testimony on eyewitness identification is allowed, the Oklahoma Uniform Jury Instructions should be amended to direct the jury to consider such expert testimony. Recommendation 3: Law enforcement agencies should have written procedures that follow best practices techniques called for by current scientific research. These best practices techniques should, at a minimum, include the following: (a) Law enforcement agencies should use double-blind procedures or the official should be “blinded” when conducting photo arrays and live lineups. (b) In lineups and photo arrays, non-suspect fillers should resemble the suspect (clothing, build, characteristics, etc.). (c) In lineups and photo arrays, officials should be required to document the procedure (by video, or if video is not possible, by audio recording), and the procedure should include written instructions for the official to read to the eyewitness. The written instructions should seek a statement from the eyewitness (either a written or recorded verbal statement) noting his or her degree of confidence at the time of any identification. (d) Law enforcement agencies should use sequential—not simultaneous—lineups and photo arrays. (e) Law enforcement agencies should eliminate the use of show-ups (when a single suspect is presented). Recommendation 4: Training on the limitations of eyewitness identification should be required of law enforcement, prosecutors, and defense counsel. Law enforcement agencies should regularly schedule ongoing training and update procedures (at least annually) according to the latest studies and research regarding eyewitness identification. Recommendation 5: Law enforcement officials should record the entire interrogation of any suspect or potential suspect in a homicide case, including any representations or promises made to the person interviewed. There should be a rebuttable presumption of inadmissibility if an entire interrogation is not recorded.
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Recommendation 6: Law enforcement officials should receive training that is consistent with best practices for interrogation techniques to help prevent wrongful convictions, such as “information gathering” interrogation methods, and should encourage a culture that enforces following best practices. Recommendation 7: When the state intends to offer testimony from a jailhouse informant, the trial court should hold a pre-testimony reliability hearing to determine the admissibility of the jailhouse informant’s testimony. Such testimony should be excluded in its entirety if it is found to be unreliable by the trial court. If the trial court finds that the proposed jailhouse informant testimony is reliable and admissible, the judge should still give the appropriate cautionary jury instruction. Recommendation 8: Training on reliability issues surrounding jailhouse informant testimony and the discovery requirements for jailhouse informants—as set forth by the Oklahoma Court of Criminal Appeals in State v. Dodd—should be provided for defense attorneys, prosecutors, and judges. Recommendation 9: The Legislature should create a system of adequate compensation, separate from The Governmental Tort Claims Act, for those who have been convicted of murder and sentenced to death and who are subsequently exonerated. Compensation for those wrongfully convicted and placed on death row should be indexed to the federal level. The current cap on compensation should be eliminated. The compensation should be available regardless of the plea entered in the case, and the compensation should be exempt from state taxes. The compensation should apply to future exonerations, regardless of the date of conviction. Any compensation for a wrongful conviction should be filed as a public record. Recommendation 10: Legislation should be enacted to require the immediate update of an exonerated defendant’s government records, including immediate expungement of any conviction that has been vacated, set aside, or overturned, notwithstanding existing statutes.



Chapter 4: Role of the Prosecution Recommendations Recommendation 1: Prosecutors and their investigators should be provided regular training concerning the common causes for wrongful convictions. This training should be mandatory. Recommendation 2: Prosecutors and law enforcement should be provided regular training concerning their obligations under the Vienna Convention on Consular Relations to notify a non-citizen’s government when a non-citizen has been arrested and charged with a capital crime.
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Recommendation 3: All Oklahoma district attorneys’ offices and the Office of the Attorney General should be required to allow open-file discovery at all stages of a capital case, including during the direct appeal, state postconviction review, federal habeas corpus review, and any clemency proceedings. Recommendation 4: District attorneys’ offices should be required to retain all files, including protected work product, pertaining to a capital defendant’s case until 60 days after the inmate is no longer on death row, whether because the inmate has been executed, died in custody, had a death sentence commuted to a sentence less than death, or been exonerated.



Chapter 5: Role of the Defense Recommendations Recommendation 1: To better ensure that individuals facing the death penalty in Oklahoma receive high-quality representation, the Oklahoma Bar Association should promulgate advisory guidelines for the appointment and performance of defense counsel in capital cases. Recommendation 2: The Oklahoma Bar Association should facilitate or provide regular training for capital defense trial counsel and appellate counsel specific to the unique demands of capital case representation. Recommendation 3: Attorneys, investigators, and support staff employed by the Oklahoma Indigent Defense System should receive compensation commensurate with that of attorneys, investigators, and support staff employed by district attorneys’ offices in their corresponding counties. Recommendation 4: Adequate compensation should be provided to conflict counsel in capital cases, and the existing compensation cap should be lifted. Recommendation 5: Conflict counsel outside of Oklahoma and Tulsa counties (which follow a different process) should not be required to seek funding beyond any statutory cap directly from the Oklahoma Indigent Defense System. Such funds should come from the court funds of the county in which the representation takes place.



Chapter 6: Jury Issues Recommendations Recommendation 1: In a capital case, the state and the defendant should be guaranteed the right to individual voir dire upon request. xii
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Chapter 7: Role of the Judiciary Recommendations Recommendation 1: 



Oklahoma judges should receive regular training on the trial of capital cases.



Recommendation 2: Oklahoma law should be amended to clearly provide that failure to raise extra-record claims within a direct capital appeal will not constitute waiver of those same claims on capital post-conviction review. Recommendation 3: To obtain discovery by order of the Oklahoma Court of Criminal Appeals within either a direct appeal or a post-conviction proceeding, counsel for a death-sentenced inmate should be required to show only good cause for the requested discovery. Recommendation 4: The Legislature should amend Oklahoma law so that capital direct appeals and state post-conviction proceedings run consecutively, rather than concurrently; and a defendant’s initial application for post-conviction relief should be filed with the Oklahoma Court of Criminal Appeals within one year from the date on which the Oklahoma Court of Criminal Appeals issues its decision and mandate on the defendant’s direct appeal in the case.



Chapter 8: Death Eligibility Recommendations Recommendation 1: Because it is unconstitutional to execute a defendant who is intellectually disabled/mentally retarded, a defendant should be required to prove his or her intellectual disability/mental retardation only by a preponderance of the evidence, regardless of whether the determination is made by a judge or a jury and regardless of whether the determination is made before or during the defendant’s murder trial. Recommendation 2: In light of Hall v. Florida, Oklahoma law and the Oklahoma Uniform Jury Instructions should be amended to clarify that capital defendants must be permitted to attempt to establish their ineligibility for a death sentence on the basis of intellectual disability/mental retardation if they have at least one IQ score in the range of 71–75 or lower. In addition, capital defendants with at least one IQ score of 75 or less should be permitted to attempt to establish intellectual disability/mental retardation regardless of whether they have one or more IQ scores of 76 or higher. Recommendation 3: Because it is unconstitutional to execute someone who is incompetent/insane at the time of execution, Oklahoma law should be amended to permit persons other than the warden to raise the issue of the condemned inmate’s competency to be executed. The prosecution, the condemned inmate’s counsel, the inmate’s legal guardian, the warden of the facility where the inmate is incarcerated, or a court sua sponte should all be allowed to raise the issue of the inmate’s competency to be executed, pursuant to the standards set forth in Ford v. Wainwright and Panetti v. Quarterman. xiii
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Recommendation 4: Because it is unconstitutional to execute someone who is incompetent/insane at the time of execution, Oklahoma law should be amended to provide that if it can be shown by a preponderance of the evidence that a condemned inmate is incompetent/insane, the state should not be allowed to execute that inmate. If such a finding is made, the state should only be subsequently allowed to execute the inmate if it is able to show, by a preponderance of the evidence at a later evidentiary hearing, that the defendant has become competent to be executed.



Chapter 9: Clemency Recommendations Recommendation 1: The composition of the Oklahoma Pardon and Parole Board should be more open and should not be restricted to individuals with experience in the criminal justice field. Recommendation 2: The Oklahoma Pardon and Parole Board should compose, adopt, and publish substantive guidelines on the exercise of its clemency powers. Recommendation 3: The Oklahoma Pardon and Parole Board should create guidelines for recusal of any member who may have a conflict of interest in evaluating a condemned inmate’s petition for clemency. Recommendation 4: Condemned inmates should have the option to listen to and watch (via closed-circuit television) the entire presentation of their clemency petition to the Oklahoma Pardon and Parole Board. Recommendation 5: The members of the Oklahoma Pardon and Parole Board should engage in a deliberative process before voting on a condemned inmate’s petition for clemency.



Chapter 10: Execution Process Recommendations Recommendation 1: Oklahoma should adopt the most humane and effective method of execution possible, which currently appears to be the one-drug (barbiturate) lethal injection protocol. Oklahoma should develop a process for continuous review of its execution protocol to ensure that the state is using the most humane and effective method possible.
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Recommendation 2: The Oklahoma Department of Corrections should revise its execution protocol to provide clear direction to department personnel involved in preparing for and carrying out executions. These revisions should, at minimum, provide comprehensible definitions for potentially ambiguous terms within the protocol and specify who within the department’s chain of command has the authority and responsibility to perform critical steps in the execution process. Recommendation 3: With respect to lethal injection as an execution method, the Oklahoma Department of Corrections should amend its written execution protocol to require verification—at the point of acquisition and at all stages of the execution process—that the proper drug(s) for carrying out the execution have been obtained and will be used in any execution. The protocol should prohibit drug substitutions not specified within the protocol itself and should require that all drug purchases be in writing. If necessary to protect the confidentiality of suppliers, the Legislature should amend Oklahoma law to exempt the order form and related documents from disclosure. Recommendation 4: All government personnel involved in carrying out an execution, as well as those individuals contracted with the government to provide services related thereto, should be thoroughly trained and evaluated on all relevant aspects of the Oklahoma Department of Corrections’ execution protocol. Recommendation 5: The director of the Oklahoma Department of Corrections (ODOC) should deliver to the governor, at least 48 hours prior to any scheduled execution, a written, signed certification that the director has confirmed that all aspects of the execution protocol have been followed, including: ensuring that all personnel who will participate in the upcoming execution have been adequately trained and prepared; ensuring that the necessary equipment and facilities that will be used are adequate and satisify the standards promulgated within ODOC’s execution protocol; and ensuring that any drugs that will be used have been obtained pursuant to and are consistent with ODOC’s execution protocol. Recommendation 6: In the event that lethal injection will be used to carry out the execution of a condemned inmate, the inmate should be provided written notice as to which drug(s) will be used at least 20 days prior to the scheduled execution. Recommendation 7: Following any execution, an independent third party should conduct a thorough quality assurance review to determine whether state laws, regulations, and protocols were properly followed before, during, and immediately after the execution. It is important that the independent third party be required to maintain the confidentiality of any sources for information. The independent third party’s findings should be communicated in a timely fashion to the Oklahoma Department of Corrections, the Oklahoma Legislature, and the governor’s office, while also being made available to the public.
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Overview Oklahomans share a common interest in securing justice under the law for the victims of crime and those accused of criminal acts, no matter what their own personal views or political perspectives on the death penalty may be. This chapter will provide some context about the administration of the death penalty, both nationally and in the state of Oklahoma.



I. Modern Era of Capital Punishment The United States Supreme Court’s 1972 decision in Furman v. Georgia invalidated death penalty procedures in Georgia and Texas and began a nationwide moratorium on executions in the United States until 1976.1 The Furman decision found the death penalty unconstitutional, in part because of the broad discretion given to jurors in deciding whether to sentence a defendant to death, and emphasized the arbitrariness with which the death penalty was imposed.2 The decision led to a de facto national moratorium on the death penalty. Notably, Furman was preceded by a decline in both public support for the death penalty and the number of executions conducted by states.3 In the years following Furman, 35 states enacted new death penalty statutes to address the Court’s concerns about arbitrariness.4 The moratorium ended in 1976 with the Supreme Court’s decision in Gregg v. Georgia,5 which upheld Georgia’s capital punishment system, finding that it provided adequate guidance and procedures to remedy the arbitrariness that resulted from unfettered discretion at the hands of the jury. 1



See Furman v. Georgia, 408 U.S. 238 (1972).



2



In his concurring opinion in Furman, Justice Douglas wrote:



In a Nation committed to equal protection of the laws there is no permissible ‘caste’ aspect of law enforcement. Yet we know that the discretion of judges and juries in imposing the death penalty enables the penalty to be selectively applied, feeding prejudices against the accused if he is poor and despised, and lacking political clout, or if he is a member of a suspect or unpopular minority, and saving those who by social position may be in a more protected position. In ancient Hindu law a Brahman was exempt from capital punishment, and under that law, ‘(g)enerally, in the law books, punishment increased in severity as social status diminished.’ We have, I fear, taken in practice the same position, partially as a result of making the death penalty discretionary . . . . Furman, 408 U.S. at 255-256 (Douglas, J., concurring); see also John Edens et al., Predictions of Future Dangerousness in Capital Murder Trials: Is It Time to “Disinvent the Wheel?”, 29 Law and Hum. Behav. 55, 56 (2005) (“In 1972, the U.S. Supreme Court judged capital punishment to be unconstitutional in part because of the ‘unbridled discretion’ allowed to jurors in these cases.”). The Encyclopedia of American Crime states: Thus, while there were 152 executions in 1947, the number dropped to seven by 1965 and to just one in 1967. It was only at this stage that the Supreme Court agreed to hear arguments in two cases challenging the basic precepts of capital punishment. Certainly, the strongest evidence that the High Court follows election results or public opinion can be seen in its rulings concerning capital punishment, both pro and con. In 1967 public opinion was overwhelmingly opposed to the death penalty, and the High Court was eventually to rule that way. When by 1976 public opinion had shifted in the opposite direction, the Court veered toward that view, even while admitting that the primary argument always made for the death penalty, that it is a deterrent to murder and other capital crimes, was faulty. Carl Sifakis, The Encyclopedia of American Crime (2d ed. 2001), http://www.fofweb.com/activelink2.asp?ItemID=WE52&iPin=EAC0243&SingleRecord=True (Apr. 11, 2016). 3



See Evan Mandery, It’s Been 40 Years Since the Supreme Court Tried to Fix the Death Penalty – Here’s How It Failed, The Marshall Project, https://www. themarshallproject.org/2016/03/30/it-s-been-40-years-since-the-supreme-court-tried-to-fix-the-death-penalty-here-s-why-it-failed#.euUq1idhe. 4



5



See Gregg v. Georgia, 428 U.S. 153 (1976).
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Like the Furman decision, the ruling in Gregg coincided with changing public attitudes toward capital punishment. One legal historian summarized these shifting attitudes: In March 1972, a few months before Furman, supporters outnumbered opponents 50 to 42 percent. The figures had barely changed in the previous few years. In November 1972, however, a few months after Furman, support beat opposition 57 to 32 percent. An eight-point margin had grown into a twenty-five-point margin in seven months. By 1976 supporters outnumbered opponents 65 to 28 percent, the widest gap since the early 1950s. The shift was uniform across all regions of the country.6 After Gregg, states amended their capital punishment statutes and procedures, attempting to ensure the death penalty would not be imposed in an arbitrary or capricious fashion.7 Thus began the practice of splitting death penalty trials into two parts—known as a bifurcated trial—whereby the jury first hears evidence related to a defendant’s guilt or innocence (the “guilt phase”) and then in a separate trial hears evidence related to the punishment a defendant should receive (the “penalty phase”).8 The post-Gregg statutes also narrowed the scope of offenses that are eligible for capital punishment and created statutory mitigating and aggravating factors to be considered in capital cases. Mitigating factors9 are characteristics of the crime or defendant—such as youth, lack of a criminal history, an abusive childhood, brain damage, mental illness or poverty—that could support a life sentence in lieu of the death penalty. Aggravating factors are those that could support a sentence of death, like the status of a victim—a child or peace officer, for example—or the heinous nature of the murder or characteristics of the defendant. Since Gregg, the U.S. Supreme Court has imposed greater restrictions on application of the death penalty to certain crimes or groups of people, under the Eighth Amendment’s ban on cruel and unusual punishment and the “evolving standards of decency.”10 In its 1988 ruling in Thompson v. Oklahoma, for example, the U.S. Supreme Court ruled that a death sentence is unconstitutional for minors.11 These categories are detailed in the Death Eligibility chapter.



6 7



Stuart Banner, The Death Penalty: An American History 268 (2003). Edens supra note 2, at 56.



The trial only continues to a penalty phase if the jury convicts a defendant of first-degree murder. If a defendant is convicted of a lesser charge, the judge typically determines the sentence. Jury sentencing is the norm in the state of Oklahoma. 8



Virtually all states with the death penalty allow jurors in a capital case to consider both statutory and non-statutory mitigating factors at the penalty phase of a trial. Aggravating factors, on the other hand, are typically limited to those provided by statute. 9



It is well established that “the Eighth Amendment [is not] regarded as a static concept,” Gregg, 428 U.S. at 172-73. Indeed, “‘(t)he Amendment . . . must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.’” Id. at 173 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)). In evaluating whether a particular punishment comports with evolving standards, the Supreme Court looks to “objective factors” such as state legislative enactments and jury verdicts. Atkins v. Virginia, 536 U.S. 304, 311-12 (2002). Determining whether a punishment is constitutionally excessive or cruel and unusual is judged by current norms, not by those that existed at the time the Eighth Amendment was ratified. Id. An Eighth Amendment inquiry involves viewing the concept “less through a historical prism than according to ‘the evolving standards of decency that mark the progress of a maturing society.’” Miller v. Alabama, 132 S.Ct. 2455, 2463 (2012) (finding sentences of mandatory life in prison without the possibility of parole for juvenile homicide offenders constitutionally impermissible) (quoting Estelle v. Gamble, 429 U. S. 97, 102 (1976)). “‘It is not so much the number of . . . States that is significant, but the consistency of the direction of change.” Roper v. Simmons, 543 U.S. at 566 (quoting Atkins, 536 U.S. at 315). “[I]n the end, [though], [the Court’s] own judgment will be brought to bear on the question of the acceptability of the death penalty under the Eighth Amendment.” Atkins at 311-12 (quoting Coker v. Georgia, 433 U.S. 584, 597 (1977)). 10



11



See Thompson v. Oklahoma, 487 U.S. 815 (1988).
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A. Oklahoma Pre-Furman For the first eight years of Oklahoma’s statehood,12 counties had jurisdiction over executions.13 Executions were conducted by and in the counties of conviction, and all were administered by hanging.14 The state of Oklahoma conducted its first execution in 1915, when it electrocuted Henry Bookman for murder.15 The first person executed in Oklahoma for a crime other than homicide was James Edward Forrest, who was executed in 1930 for rape.16 This was followed by other executions for the crimes of rape and robbery in the 1930s and 1940s.17 By 1972, the year that Furman was decided, the state of Oklahoma had executed eighty-two men.18 All of them were electrocuted.19 The last execution in pre-Furman Oklahoma occurred in 1966.20 B. Oklahoma Post-Gregg Although Oklahoma did not execute anyone between 1966 and 1990, it was among the first states to adopt a new death penalty statute in 1973, in response to Furman.21 Following the Supreme Court’s decision in Gregg, the 1973 Oklahoma statute—along with a number of other states’ capital punishment laws—was determined to be unconstitutional.22 After the Court’s July 1976 ruling in Gregg, Oklahoma governor David L. Boren called a special legislative session the same month to rewrite the 1973 statute and restore capital punishment in the state. The measure passed the Oklahoma Legislature in 1977 by an overwhelming majority: 45-1 in the Senate, and 93-5 in the House.23 Oklahoma was also the first state to adopt lethal injection as an execution method in 1977, although Texas was the first state to administer it (in 1982).24 On September 10, 1990, Charles Troy Coleman, convicted of a 1979 murder in Muskogee County, became the first individual executed in Oklahoma in the modern era of capital punishment.25 He was executed by lethal injection. In 1804, the U.S. Congress passed a statute that applied federal criminal law to the lands comprising the Louisiana Purchase, which included the territory that is now Oklahoma. The law established capital punishment in Oklahoma, stating that “[i]n all criminal prosecutions which are capital, the trial shall be by a jury of twelve good and lawful men of the vicinage.” In 1895, Congress established the Oklahoma Territory courts; before that, capital crimes charged in Oklahoma— which included murder, treason, forgery, and later, rape—were tried in the federal courts for Arkansas, Kansas, and Texas. See generally Encyclopedia of Oklahoma History and Culture, Oklahoma Historical Society, http://www.okhistory.org/publications/enc/entry.php?entryname=CAPITAL%20PUNISHMENT (last visited Feb. 15, 2017); Library of Congress, “A century of lawmaking for a new nation: U.S. congressional documents and debates, 1774 – 1875,” http://memory.loc.gov/cgibin/ampage?collId=llsl&fileName=002/llsl002.db&recNum=322 (last visited Feb. 15, 2017); James Dunlop, Digest of the General Laws of the United States, with References to the Acts Repealed, Supplied, or Modified; and Notes of the Decisions and Dicta of the Supreme Court of the Union upon Their Construction (1856). 12



Encyclopedia of Oklahoma History and Culture, Oklahoma Historical Society, http://www.okhistory.org/publications/enc/entry.php?entryname=CAPITAL%20PUNISHMENT (last visited Feb. 15, 2017). 13



14



Id.



15



Id.



16



Id.



M. Watt Espy and John Ortiz Smykla, “Executions in the United States, 1608-2002: The ESPY File,” http://deathpenalty.procon.org/view.resource.php?resourceID=004087, (Dec. 9, 2016). 17



18



Id.



19



Id.



Id.; Oklahoma Executions: A Look at the History of the Death Penalty in the Sooner State, KJHR, http://www.kjrh.com/news/state/oklahoma-executions-a-look-atthe-history-of-the-death-penalty-in-the-sooner-state (Sept. 16, 2015). 20



21



See State by State Database, DPIC, http://www.deathpenaltyinfo.org/state_by_state, (last visited Feb. 15, 2017).



Oklahoma’s 1973 death penalty statute made capital punishment mandatory for anyone convicted of capital murder. Such laws were made invalid by the Supreme Court’s decision in Gregg. See Old Habits Die Hard: The Death Penalty in Oklahoma, Amnesty International (2001), https://www.amnesty.org/en/documents/AMR51/055/2001/en/. 22



Arrell Morgan Gibson, Oklahoma, a History of Five Centuries, http://www.okhistory.org/publications/enc/entry.php?entryname=CAPITAL%20PUNISHMENT (last visited Feb. 15, 2017). 23



“In 1977, Oklahoma legislators passed the first lethal injection statute. Texas passed a lethal injection statue the next day.” So Long as They Die: Lethal Injections in the United States, Human Rights Watch, https://www.hrw.org/report/2006/04/23/so-long-they-die/lethal-injections-united-states (Jan. 22, 2017); State by State Lethal Injection, DPIC, http://www.deathpenaltyinfo.org/state-lethal-injection (last visited Feb. 15, 2017). 24



25



Kathi Thacker, Charles Troy Coleman Executed, The Oklahoman, Sept. 10, 1990, http://newsok.com/article/2330631.
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Since 1977, when the Oklahoma Legislature adopted its post-Gregg death penalty statute, the state has executed a total of 109 men and three women. All of them were executed by lethal injection.26 Oklahoma has long led other states in the adoption of newer, untried methods of execution. In 2010, Oklahoma became the first state to utilize pentobarbital, a sedative commonly used to euthanize animals, when it executed John David Duty, convicted of murdering a fellow inmate in 2001 while serving life in prison.27 The use of pentobarbital resulted from shortages of the barbiturate sodium thiopental, the first of three drugs previously used by the state in its execution protocol.28 Then, in 2015, Oklahoma became the first to adopt nitrogen asphyxiation as a method of execution, should lethal injection be ruled unconstitutional or drug shortages prevent its continued administration in the future. Nitrogen asphyxiation has never been used in capital punishment.29 The execution process is discussed in greater detail later in this report. C. Executions Nationwide Since 1977 1. Executions: States by the Numbers In addition to the federal government and the military, 31 states currently authorize the death penalty, including Oklahoma.30 However, the administration of capital punishment is declining, both in those states and nationally. Twelve of the thirty-one states with death penalty statutes have not executed anyone since 2007.31 Colorado, Oregon, Pennsylvania, and Washington currently have governor-imposed moratoriums on executions.32 Meanwhile, the federal government has not executed anyone since 2003, and the U.S. military has not executed anyone since 1961.33 Only five states executed someone in 2016.34 26



Searchable Execution Database, DPIC, http://www.deathpenaltyinfo.org/views-executions (last visited Feb. 15, 2017).



Edecio Martinez, John David Duty Execution: Okla. Set To Kill Inmate With Substitute Drug Used to Euthanize Animals, CBS News, http://www.cbsnews.com/ news/john-david-duty-execution-okla-set-to-kill-inmate-with-substitute-drug-used-to-euthanize-animals/ (Dec. 16, 2010); State by State Lethal Injection, DPIC, http:// www.deathpenaltyinfo.org/state_by_state (last visited Feb. 15, 2017). 27



David W. Freeman, Pentobarbital, Euthanasia Drug, Used in Oklahoma Execution: Was It Inhumane?, CBS News, http://www.cbsnews.com/news/pentobarbital-euthanasia-drug-used-in-oklahoma-execution-was-it-inhumane/, (Dec. 17, 2010). 28



29 Jake Godin, Nitrogen Backup Plan Is Another Okla. Execution First, Newsy, http://www.newsy.com/videos/nitrogen-backup-plan-is-another-okla-execution-first/, (Apr. 18, 2015).



As of February 2, 2017, death penalty states include Alabama, Arizona, Arkansas, California, Colorado, Florida, Georgia, Idaho, Indiana, Kansas, Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, and Wyoming. Non-death penalty states include Alaska, Connecticut, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New Mexico, New York, North Dakota, Rhode Island, Vermont, West Virginia, and Wisconsin. The District of Columbia does not allow the death penalty. See “Facts about the Death Penalty,” DPIC, http://www.deathpenaltyinfo.org, (last visited Feb. 15, 2017). While Delaware and New Mexico are non-death penalty states, as of February 15, 2017, 13 inmates remain on Delaware’s death row. See Death Row, Dep’t of Corr., http://www.doc.delaware.gov/deathrow/inmates.shtml (last visited Feb. 15, 2017). As of January 9, 2017, two inmates remain on New Mexico’s death row. See Steve Terrell, GOP to revive death penalty proposal during session, The New Mexican, http://www.santafenewmexican.com/news/local_news/gop-to-revive-death-penaltyproposal-during-session/article_66a64a09-d3b9-5467-87c0-2f7d46f1682b.html (Jan. 9, 2017). 30



Arkansas (Nov. 28, 2005), California (Jan. 17, 2006), Colorado (Oct. 13, 1997), Kansas (June 22, 1965), Montana (Aug. 11, 2006), Nebraska (Dec. 2, 1997), Nevada (Apr. 26, 2006), New Hampshire (July 14, 1939), North Carolina (Aug. 18, 2006), Oregon (May 16, 1997), Pennsylvania (July 6, 1999), and Wyoming (January 22, 1992). See States With and Without the Death Penalty, DPIC, http://www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited Feb. 15, 2017); Searchable Execution Database, DPIC, http://www.deathpenaltyinfo.org/views-executions (last visited Feb. 15, 2017). 31



In February 2015, Pennsylvania became the fourth state with a governor-imposed moratorium on the death penalty, joining Oregon (2011), Colorado (2013), and Washington (2014). The last execution in Pennsylvania was in 1999; Oregon and Colorado were in 1997; and Washington was in 2010. See States With and Without the Death Penalty, DPIC, http://www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited Feb. 15, 2017); Searchable Execution Database, DPIC, http:// www.deathpenaltyinfo.org/views-executions (last visited Feb. 15, 2017). 32



Death sentences and executions in 2015, Amnesty International, (2016), https://www.amnesty.org/en/documents/act50/3487/2016/en/ [hereinafter Death Sentences]; Ashely Fantz, A look at the last U.S. soldier executed by the military, CNN, http://www.cnn.com/2013/07/28/justice/military-execution-soldier-profile/ (July 28, 2013). 33



Georgia (9), Texas (7), Missouri (1), Alabama (2), and Florida (1). See Searchable Execution Database, DPIC, http://www.deathpenaltyinfo.org/views-executions (last visited Feb. 15, 2017). 34
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Figure 1: Number of Executions by State in 2016
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Source: Data obtained from the Death Penalty Information Center



2. Executions Over Time Since the Gregg decision in 1976, 1,446 individuals have been executed nationwide.35 As Figure 2 depicts, executions reached a national apex in 1999, but have been falling by an average of 8 percent annually ever since.36 Between 1999 and 2007, executions averaged 67 per year. Between 2008 and 2016, they averaged just 38 per year.37 The decrease in executions nationwide has been attributed to a number of factors, including serious concerns about wrongful convictions, the increasing tendency of jurors to favor life without parole over a death sentence, and problems with lethal injection protocols and the availability of lethal injection drugs.38 3. Executions are Concentrated in a Few States While 31 states have capital punishment laws, just four states—Texas, Oklahoma, Virginia, and Florida—account for more than half of all executions administered since 1976.39 Figure 3 highlights which states lead the country in executions, as a percentage of overall executions since 1977.



35



Id.



36



Id.



37



Id.



Eric Nicholson, Texas Falls Out of Love With the Death Penalty, Embraces Life Without Parole, Dallas Observer, http://www.dallasobserver.com/news/texasfalls-out-of-love-with-the-death-penalty-embraces-life-without-parole-7860819 (Dec. 17, 2015); Death Sentences, supra note 33. 38



Texas (37.4%), Oklahoma (7.8%), Virginia (7.8%), and Florida (6.4%). See Searchable Execution Database, DPIC, http://www.deathpenaltyinfo.org/views-executions (last visited Feb. 15, 2017).



39
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Figure 2: Number of Executions in the U.S. between 1977 and 2016



Source: Data obtained from the Death Penalty Information Center



States with no death penalty have consistently had lower homicide rates than states with the death penalty.40 At the height of Southern states’ imposition of the death penalty, between 1976 and 1998, states like Oklahoma had higher homicide rates than their Northeastern and Northern Midwest counterparts. According to one scholar: In most years between 1976 and 1998 the homicide rate in the region encompassing Texas, Louisiana, Arkansas, and Oklahoma was three to four times greater than in New England, for example, and two to three times greater than in the northern Midwest. The number of death sentences in a state in the decades after Furman was closely correlated with the number of homicides in that state. Southerners had more opportunities to impose the death sentence than northerners did, and the prevalence of murder may have made them more willing than northerners to impose the death sentence in any given case. 41 This trend has continued in the last decade: the average homicide rate in death penalty states has been higher than in states without the death penalty.42 It is worth noting that, since 1970, national homicide rates have also seen an overall decline.43 According to the National Academy of Sciences, “[r]esearch on the deterrent effect of capital punishment is uninformative about whether capital punishment increases, decreases, or has no effect on homicide rates.”44 Raymond Bonner & Ford Fessenden, Absence of Executions: A special report; States With No Death Penalty Share Lower Homicide Rates, N.Y. Times, http:// www.nytimes.com/2000/09/22/us/absence-executions-special-report-states-with-no-death-penalty-share-lower.html?pagewanted=all, (Sept. 22, 2000); Deterrence: States Without the Death Penalty Have Had Consistently Lower Murder Rates, DPIC, http://www.deathpenaltyinfo.org/deterrence-states-without-death-penalty-have-had-consistently-lower-murder-rates (last visited Feb. 15, 2017). 40



41



Banner, supra note 6 at 278-79.



Deterrence: States Without the Death Penalty Have Had Consistently Lower Murder Rates, DPIC, http://www.deathpenaltyinfo.org/deterrence-states-without-death-penalty-have-had-consistently-lower-murder-rates#stateswithvwithout (last visited Feb. 15, 2017). 42



43



Murder Rates Nationally and By State, DPIC, http://www.deathpenaltyinfo.org/murder-rates-nationally-and-state#MRord, (last visited Feb. 15, 2017).



42 Daniel S. Nagin, Crime and Justice in America: 1975-2025 (Michael Tonry eds., 2013) (cited in Five Things About Deterrence, Nat’l Inst. of Just., (2016) https://www.ncjrs.gov/pdffiles1/nij/247350.pdf). 44
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Figure 3: Percentage of Executions by State Since 1977 WA (.3%) MT (.2%) OR (.1%)
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Source: Data obtained from the Death Penalty Information Center



D. Nationwide Decline in Death Sentences Since 1976 It is not just the number of executions that has dropped in recent years; the number of defendants sentenced to death has also dramatically decreased (Figure 4).45 Since their peak in 1996, death sentences in the U.S. have declined annually by an average of about eleven percent,46 echoing the trend in the rise and fall of the national rate for homicides. Thirty people in 13 states were sentenced to death in 2016, the lowest year on record since 1977.47 Together, Texas, Florida, and California account for more than a third of the 7,780 death sentences imposed between 1976 and 2016.48 E. Capital Punishment in Oklahoma Since 1977 1. Execution Rates in Oklahoma Oklahoma has the highest execution rate per capita of any state in the modern era of capital punishment.49 Since 1990, when the state resumed executions after Gregg, Oklahoma has executed 112 individuals, more than Death Sentences in the United States From 1977 By State and By Year, DPIC, http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-present (last visited Feb. 15, 2017). 45



46.



Death sentences peaked at 315 in 1996. See id.



47



Id.



48



Texas (975 death sentences or approximately 13% of total death sentences between 1977 and 2016), Florida (961 or approximately 12%), California (960 or 12%). Id.



49



Facts About the Death Penalty, DPIC, http://www.deathpenaltyinfo.org/documents/FactSheet.pdf (last visited Feb. 2, 1017).
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Figure 4: Number of Death Sentences in the U.S. between 1977 and 2016



Source: Data obtained from the Death Penalty Information Center and the Federal Bureau of Investigation



all other states except Texas.50 Similar to nationwide trends, executions in Oklahoma have declined from their peak in 2001 (18), to six or less each year between 2004 and 2013, to just one in 2015. (Figure 5). 2. Death Sentences in Oklahoma Death sentences in Oklahoma have also declined 13 percent per year on average since their peak in 1996 until 2015, the year of the last execution in Oklahoma, and mirror trends in the overall rise and fall of the state’s homicide rate.51 During the 12 year period between 1984 and 1996, when the homicide rate was at its zenith, Oklahoma imposed 164 death sentences—more than it imposed in the remaining 27 years since the 1977 reinstatement of the death penalty.52



II. Public Opinion As executions and death sentences have declined, so, too, has support for the death penalty. A late August to early September 2016 Pew Research Center (Pew) poll found that public support for the death penalty is at the lowest level it has been in four decades.53 50



Searchable Executions, DPIC, http://www.deathpenaltyinfo.org/views-executions (last visited Feb. 17, 2017).



Death Sentences in the United States From 1977 By State and By Year, DPIC, http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-present (last visited Feb. 15, 2017); Uniform Crime Reporting Statistics, Fed. Bureau of Investigations, https://www.ucrdatatool.gov/Search/Crime/State/RunCrimeStatebyState.cfm (last visited Feb. 17, 2017); Murder Rates Nationally and By State, DPIC, http://www.deathpenaltyinfo.org/murder-rates-nationally-and-state (last visited Feb. 17, 2017). 51



Specifically, Oklahoma imposed a total of 151 death sentences from the period from 1977 to 1985 and 1997 to the present. See Death Sentences in the United States From 1977 By State and By Year, DPIC, http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-present (last visited Feb. 15, 2017). 52



Baxter Oliphan, & Pew Research, Support for death penalty lowest in more than four decades, Pew Research Center, http://www.pewresearch.org/facttank/2016/09/29/support-for-death-penalty-lowest-in-more-than-four-decades/ (Sept. 29, 2016). 53
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Figure 5: Number of Executions in Oklahoma Since 1990 18
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Source: Data obtained from Death Penalty Information Center



Only about half of Americans (49%) now favor the death penalty for people convicted of murder, while 42% oppose it. Support has dropped 7 percentage points since March 2015, from 56%. Public support for capital punishment peaked in the mid-1990s, when eight-in-ten Americans (80% in 1994) favored the death penalty and fewer than two-in-ten were opposed (16%). Opposition to the death penalty is now the highest it has been since 1972.54 According to Pew, public support for the death penalty has tracked the rate of violent crime.55 When violent crime peaked in the early-to-mid 1990s, the public overwhelmingly supported capital punishment. In contrast, in the 1960s—when crime rates were at historic lows—public support for the death penalty also decreased. With crime rates in decline in recent years, public support for the death penalty has similarly waned. Pew cites several other reasons for the decline in public support for the death penalty, including “greater attention to wrongful convictions,” and “revelations of faulty forensic work.” Public reports about “prolonged executions and the difficulties many states have had in procuring drugs for lethal injections also may be factors in shifting public opinion,” according to Pew.56 A June 2015 national poll also found that “forty-eight percent of Americans prefer life without parole, with forty-three percent favoring the death penalty.”57 In Oklahoma, a poll conducted in November 2015 54



Id.



Drew Desilver & Pew Research, Lower support for death penalty tracks with falling crime rates, more exonerations, Pew Reasearch Center, http://www.pewresearch.org/fact-tank/2014/03/28/lower-support-for-death-penalty-tracks-with-falling-crime-rates-more-exonerations/ (Mar. 28, 2014). 55



56



Id.



Quinnipiac University Poll Release Detail, http://www.quinnipiac.edu/news-and-events/quinnipiac-university-poll/national/release-detail?ReleaseID=2229 (June 1, 2015). 57
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indicated that more than half of Oklahomans would support abolition of the death penalty in Oklahoma “if those typically given the death penalty were given life without any possibility of parole and ordered to pay mandatory restitution to the victims’ families for the rest of their life.”58 More recently, an April 2016 poll found that a plurality of Republican voters in Oklahoma were open to replacing the death penalty with life without parole.59 On November 8, 2016, however, 66 percent of Oklahoma voters supported State Question 776, a legislatively referred constitutional amendment.60 The measure added a passage to the Bill of Rights of the Oklahoma State Constitution declaring that all death penalty statutes of the state are in full force and effect. The measure also declared that Oklahoma’s death penalty statute is constitutional and does not constitute the infliction of cruel or unusual punishment.61 Finally, the measure allowed for the state to use other methods of execution if the existing method is found unconstitutional.62



III. Concerns about Capital Punishment Nationwide Of the 19 states that have repealed the death penalty, seven of them have done so in the last 10 years.63 As mentioned previously, four other states are presently under a governor-imposed moratorium on capital punishment.64 These developments are due in large part to concerns that have been raised—by policymakers, stakeholders in the criminal justice system, and the public—about the cost, accuracy, and fairness of the death penalty.65 Many of the major concerns are outlined here and discussed in greater detail in the chapters that follow. A. Lethal Injection Eighty-eight percent of executions nationwide since 1977 have been administered by lethal injection.66 In recent years, state officials have cited difficulties obtaining drugs required for lethal injection protocols as the chief reason for postponing executions. “Prior to Nebraska’s repeal of the death penalty,” for example, “officials found it impossible to obtain sodium thiopental, a barbiturate used to administer lethal injections,” according to a report
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in the New York Times.67 Meanwhile, executions are currently on hold in a number of states due to court or state review of lethal injection protocols.68 B. De Facto Moratoriums in Oklahoma Since 2014, Oklahoma has been under three de facto moratoriums on the death penalty resulting from questions and circumstances surrounding the state’s lethal injection protocol. The last execution in Oklahoma occurred more than a year ago.69 The first de facto moratorium resulted from the April 29, 2014 scheduled executions of Clayton Lockett and Charles Warner. The moratorium lasted eight months. Governor Mary Fallin postponed Warner’s execution after Clayton Lockett’s was halted while already underway.70 Despite being declared unconscious during his execution, Lockett was reported to have moaned, writhed, lifted his head and shoulders off the gurney, and attempted to speak.71 Then-President Barack Obama remarked that events surrounding Lockett’s execution were “deeply troubling” and tasked the Justice Department with conducting a review of how the death penalty is administered in the U.S.72 On April 30, 2014, Governor Fallin issued an executive order appointing Department of Public Safety Commissioner and Secretary of Safety and Security Michael Thompson to conduct an independent examination into the circumstances surrounding the execution of Clayton Lockett.73 The Oklahoma Department of Public Safety issued that report on September 4, 2014, finding that the Oklahoma Department of Corrections (ODOC) had only made minor deviations from execution protocols and that ODOC staff were under pressure because two executions had been scheduled on one day.74 Executions resumed in Oklahoma on January 15, 2015 with the execution of Charles Warner.75 The second de facto moratorium in Oklahoma began on January 28, 2015, when the U.S. Supreme Court ordered a stay of execution for three Oklahoma death row inmates who had challenged the state’s use of the drug midazolam as a part of its lethal injection protocol.76 Richard Glossip, one of the petitioners, had been scheduled to die the next day.77 On June 29, 2015, the Court issued its opinion in Glossip v. Gross, denying Julie Bosman, Nebraska to Vote on Abolishing Death Penalty After Petition Drive Succeeds, N.Y. Times, http://www.nytimes.com/2015/10/17/us/politics/nebraska-to-vote-on-abolishing-death-penalty-after-petition-drive-succeeds.html, (Oct. 16, 2015). 67



As of February 2017, these states are Arizona, California, Montana, North Carolina, Kentucky, Louisiana, and Oklahoma. The last execution in California, Montana, and North Carolina in 2006; Kentucky in 2008; Louisiana in 2010; Arizona in 2014, and Oklahoma in 2015. In February 2015, Pennsylvania became the fourth state with a governor-imposed moratorium on the death penalty, joining Oregon (2011), Colorado (2013), and Washington (2014). The last execution in Pennsylvania occurred in 1999; Oregon and Colorado in 1997; and Washington in 2010. Arkansas, Nevada, and Ohio have executions on hold due to unavailability of lethal injection drugs. See State by State Lethal Injection, DPIC, http://www.deathpenaltyinfo.org/state-lethal-injection (last visited Feb. 22, 2017); Facts about the Death Penalty, DPIC, http://www.deathpenaltyinfo.org/documents/FactSheet.pdf (last visited Feb. 22, 2017). 68
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the petitioners’ request for a preliminary injunction prohibiting Oklahoma from using midazolam in its lethal injection protocol. Glossip was then scheduled to be executed on September 30, 2015.78 Glossip’s execution was called off when it was discovered that the wrong drugs had been supplied to the Oklahoma State Penitentiary in McAlester. The wrong drugs, it was later discovered, had also been previously used in the January 15, 2015 execution of Charles Warner. During Warner’s execution, news accounts reported that he stated, “My body is on fire.”79 The third de facto moratorium in Oklahoma has been in effect since October 1, 2015, pursuant to an order from the Oklahoma Court of Criminal Appeals (OCCA).80 The Oklahoma Attorney General at the time, Scott Pruitt, had requested the postponement of executions so that a multi-county grand jury could investigate the circumstances surrounding Richard Glossip’s scheduled execution on September 30, 2015.81 Five Oklahoma death row inmates have exhausted their appeals and are awaiting execution dates.82 In a court filing on October 15, 2016, the attorney general said he would not request future execution dates until at least 150 days after the multi-county grand jury released its final report to the public and Pruitt’s office received notification from ODOC that it can comply with the state’s execution protocol.83 The grand jury released its report in May 2016,84 but as of the date of this publication, ODOC had not yet provided the aforementioned notification. The OCCA would still need to approve any requested execution date.       In light of the extensive information gathered from this year-long, in-depth study, the Commission members unanimously recommend that the current moratorium on the death penalty be extended until significant reforms have been accomplished.
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Forensics I. Introduction Forensic science is the application of science to legal problems. It can be critical to the identification of perpetrators of crime and to safeguarding against the prosecution and conviction of innocent persons. However, contrary to popular perception, forensic science is not a panacea. While advancements in technology have improved the reliability of some forensic disciplines over the last several decades, studies have also exposed serious and troubling weaknesses for certain forensic disciplines—with respect to both scientific underpinnings and risks of human error.1 For example, as recently as September 2016, the President’s Council of Advisors on Science and Technology released a report (PCAST Report) that concluded that bite mark analysis is “far from meeting the scientific standards for foundational validity” and “the prospects of developing bite[] mark analysis into a scientifically valid method [are] low.”2 The PCAST Report was also strongly critical of a number of other disciplines commonly used in criminal convictions, including firearms and footwear analysis.3 The unreliability of certain forensic science disciplines can have grave consequences. Oklahoma has firsthand experience in this area; in 2001, chemist Joyce Gilchrist was fired from the Oklahoma City Police Department’s crime lab for falsifying results and overstating testimony.4 Gilchrist had been testing forensic evidence for the department for over two decades and had testified in 23 death penalty cases, including 11 that resulted in executions.5 The Gilchrist scandal, detailed later in this chapter, illustrates how overreliance on forensic analysis without requiring empirical evidence to substantiate its claims—coupled with intentionally bad actors (or unintentional human error) and little oversight, accountability, training, and adherence to scientific procedures and standards—can place innocent people in jail, or even worse, on death row. To avoid such injustices, diverse For example, in recent years the FBI has alerted the public to issues with flawed hair analysis and related testimony in hundreds of criminal cases. See Spencer S. Hsu, FBI Admits Flaws in Hair Analysis Over Decades, Washington Post (Apr. 18, 2015) [hereinafter FBI Admits Flaws in Hair Analysis], https://www.washingtonpost.com/local/crime/fbi-overstated-forensic-hair-matches-in-nearly-all-criminal-trials-for-decades/2015/04/18/39c8d8c6-e515-11e4-b510-962fcfabc310_story. html; see also Spencer S. Hsu, Justice Department Issues First Standards for Forensic Expert Testimony, Washington Post (Jun. 3, 2016) [hereinafter Department Issues First Standards], https://www.washingtonpost.com/amphtml/local/public-safety/justice-department-issues-first-standards-for-forensic-science-expert-testimony/2016/06/03/04ab129a-29c4-11e6-a3c4-0724e8e24f3f_story.html; see e.g., Nat’l Ass’n of Crim.l Defense Lawyers, Crime Lab & Forensic Scandals, https://www.nacdl.org/criminaldefense.aspx?id=28286 (last visited Aug. 26, 2016) (summarizing crime lab scandals nationwide). 1



President’s Council of advisor’s on Sci. & Tech., Forensic Science in Criminal Courts: Ensuring Scientific Validity of Feature-Comparison Methods 8-9 (Sept. 2016) [hereinafter PCAST Report], https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_forensic_science_report_final.pdf; see also Jordan Smith, White House Report Concludes That Bite Mark Analysis is Junk Science, The Intercept (Sept. 7, 2016), https://theintercept. com/2016/09/07/white-house-report-concludes-that-bite-mark-analysis-is-junk-science/. 2
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stakeholders—including judges, victims’ advocates, and criminal justice experts—have called for improvements in funding, standardization, certification, and training across the many fields of forensic science. This chapter examines both the state of forensic science nationally and, where appropriate, its current application in Oklahoma.



II. Understanding Forensic Science The field of forensic science includes a multitude of disciplines that are quite different from one another. Those disciplines cover the analysis and examination of evidence, including: DNA, coatings (e.g., paint), chemicals (including drugs), materials (including fibers), fluids, serology, fire and explosive evidence, fingerprints, firearms, toolmarks, bite marks, impressions (e.g., tires, footwear), bloodstain pattern analysis, handwriting, hair, and digital evidence.6 Some disciplines are well-known, like DNA and fingerprint examination. Others, such as handwriting analysis and serology (the detection and examination of bodily fluids, such as blood, saliva, and perspiration), are less familiar.7 Each forensic science discipline has its own methodologies, rates of accuracy, and associated research and publications.8 Some forensic disciplines are grounded in applied sciences—such as chemistry, biology, or medicine—and are considered “analytical evidence.”9 These disciplines are conducted in laboratories—for example, DNA analysis and toxicology—by trained scientists and doctors, who rely on the scientific method. Relying on principles of scientific inquiry, analytical forensic sciences (like DNA analysis) attempt to generate objective understanding of the cause and effect of phenomena by detecting, quantifying, and minimizing bias from measurements and human interpretation.10 Other forensic disciplines are grounded in the subjective interpretation of observed phenomena—like fingerprints, shoeprints, tire tracks, bite marks, glove prints, and toolmarks examination— by trained practitioners and are considered “pattern” or “impression” evidence; both terms are often used interchangeably.11 The rate of variability in the results of pattern-based disciplines remains contested.12 These disciplines have a greater likelihood of hidden bias and exhibit a lack of uniformity of results; consequently, these disciplines have a greater potential for error.13 For example, analysis of latent fingerprints—prints that are invisible to the naked eye14—is subject to human interpretation. One study recognized the difficulty in consistency and accuracy in the field, stating that any “complex pattern is capable of suggesting various readings, as the figuring on a wallpaper may suggest a variety of forms and faces to those who have such fancies.”15 The images on the next page are prints left by the same finger, demonstrating the range of skin distortion that is possible. Such distortion makes an examiner’s job extremely 6
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Id. at 7-8; see also Radley Balko, Incredibly, prosecutors are still defending bite mark evidence, The Wash. Post, Jan. 30, 2017, https://www.washingtonpost.com/ news/the-watch/wp/2017/01/30/incredibly-prosecutors-are-still-defending-bite-mark-evidence/?utm_term=.a0da38c4bef4#comments (noting that while strongly criticized, courts are continuing to allow bite mark evidence). 13
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Expert Working Group on Human Factors in Latent Print Analysis, U.S. Dep’t of Commerce, Nat’l Inst. of Standards & Tech., Latent Print Examination & Human Factors: Improving the Practice through a Systems Approach 40 (Feb. 2012) [hereinafter NIST Latent Print Report], http:// www.nist.gov/customcf/get_pdf.cfm?pub_id=910745. 15
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difficult and illustrates the potential for human error in forensic analysis.16 Figure 1: Example of Range of Distortion on Prints from the Same Finger17



Moreover, the type of expertise required can differ significantly and depends on the type of impression that must be analyzed. For example, examining patterns from tire tracks requires knowledge of tire wear and manufacturers, whereas examining bloodstain patterns does not.18 In terms of scientific foundation, the analytically-based disciplines generally hold a notable edge over disciplines based on expert interpretation.”19 Just as forensic science encompasses various disciplines, the forensic science community also includes an array of professionals. Among them are medicolegal death personnel (which includes medicolegal death investigators, coroners, and medical examiners),20 scientists, laboratory technicians, crime scene investigators, and law enforcement.21 Even within the same forensic discipline, there are differences in education, training, and neutrality that can affect the conclusions reached.22 For example, coroners and medical examiners are often statutorily required to establish a cause or manner of death in homicide cases.23 In many jurisdictions, coroners are elected officials, whereas medical examiners are often licensed physicians who are appointed.24 Medical examiners can also be forensic pathologists, who are licensed physicians trained in both general and forensic pathology and who are required to be board certified by the American Board of Pathology.25 However, the distinction between coroners and medical examiners varies by jurisdiction, and the qualifications associated with each one are not necessarily the same in all states.26 As of 2009—the most current year for which data is available—there were 411 publicly funded crime labs in the United States.27 In 2009 alone, these labs received roughly 4.1 million requests for forensic analysis, 16
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the majority of which were for DNA screening or analysis, controlled substance analysis, or toxicology.28 As discussed in more detail below, crime labs’ rules, procedures and practices can vary from one lab to another.



III. The Limits of Forensic Science The integrity of the criminal justice system is grounded in the reliability of evidence that is used to support criminal investigations and prosecutions. Criminal justice stakeholders, such as the courts and lawyers, must be able to comprehend the applications and limitations of forensic evidence in order to determine its admissibility, utilize its capabilities, and evaluate its credibility. To facilitate that goal, Congress funded a major study of the field prompted by high-profile wrongful convictions of innocent individuals due in part to faulty forensic science analysis and misleading testimony by forensic science practitioners.29 In 2006, Congress charged30 the National Academy of Sciences (NAS)—one of the most prestigious scientific organizations in the country31—with forming a committee to study the needs of the forensic science community and to address the “extremely complex and decentralized system” that is forensic science in the United States today.32 The NAS committee included several forensic practitioners as well as prominent experts in the legal, science, engineering, and medical communities.33 Committee members and staff spent over two years conducting research and taking testimony from forensic science practitioners, legal experts, law enforcement officials, and other stakeholders.34 In 2009, the committee released a lengthy and comprehensive report, titled Strengthening Forensic Science in the United States: A Path Forward (NAS Report). For some, like Judge Harry Edwards—co-chair of the NAS Committee and a federal judge—the findings came as a surprise: I simply assumed, as I suspect many of my judicial colleagues do, that forensic science disciplines typically are well-grounded in scientific methodology and that crime laboratories and forensic science practitioners follow proven practices that ensure the validity and reliability of forensic evidence offered in court. I was surprisingly mistaken in what I assumed.35 The NAS Report highlighted the potential for mistake, error, and fraud by poorly trained technicians, who were not subject to reliable, consistent, and enforceable standards,36 and concluded that, except for DNA analysis, “no forensic method has been rigorously shown to have the capacity to consistently, and with a high degree of certainty, demonstrate a connection between evidence and a specific individual or source.”37 28
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Id. at 1 (noting that, in authorizing the study, Congress emphasized the dearth of analysis of forensic science disciplines outside of DNA, stating that “there exists little to no analysis of the remaining needs of the community outside of the area of DNA”). 30
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The committee found that while the forensic science field involves many dedicated people, significant concerns stem from “lack of adequate resources, sound policies, and national support.”38 And while the committee acknowledged advances in forensic science, it warned that: Those advances, however, also have revealed that, in some cases, substantive information and testimony based on faulty forensic science analyses may have contributed to wrongful convictions of innocent people. This fact has demonstrated the potential danger of giving undue weight to evidence and testimony derived from imperfect testing and analysis. Moreover, imprecise or exaggerated expert testimony has sometimes contributed to the admission of erroneous or misleading evidence.39 The NAS Report continues to be considered an influential and “sweeping critique of many forensic methods that the police and prosecutors rely on”40 and has led to multiple congressional hearings on forensic sciences.41 Moreover, in response to the NAS Report, the White House Office of Science & Technology Policy (OSTP) established the Subcommittee on Forensic Science (SoFS), an interagency committee of nearly 200 experts representing 23 federal departments and agencies and 49 “advisory members” to engage state and local partners.42 Four interagency working groups were created to study the 13 major recommendations of the NAS Report; in 2014, one of these working groups issued the SoFS’s first report (SoFS Report), focused on accreditation and certification and is discussed infra.43 The more recent PCAST Report largely mirrors and affirms the critiques and recommendations of the NAS Report, further highlighting the persistent problems within the forensic science disciplines.44 Both reports have been criticized by law enforcement agencies. Upon the release of the PCAST Report, the FBI was quick to dismiss it, stating that it was “erroneous” and “overbroad.”45 The U.S. Department of Justice (DOJ) has also been reluctant to adopt forensics reforms.46 At its core, however, the PCAST Report is concerned with scientific validity, reliability, and accuracy. It emphasizes in its overview that: Neither experience, nor judgment, nor good professional practices (such as certification programs and accreditation programs, standardized protocols, proficiency testing, and codes of ethics) can substitute for actual evidence of foundational validity and reliability. The frequency with which a particular pattern or set of features will be observed in different samples, which is an essential element in drawing conclusions, is not a matter of “judgment.” It is an empirical matter for which only empirical evidence is relevant.47 Such reports are not alone in their criticism of forensic science. Judges have been some of the most prominent criminal justice stakeholders to highlight the unreliability of forensic evidence presented in criminal cases. 38
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Within months of the release of the NAS Report, U.S. Supreme Court Justice Antonin Scalia wrote—citing specifically to the report—that “[f]orensic evidence is not uniquely immune from the risk of manipulation . . . . A forensic analyst responding to a request from a law enforcement official may feel pressure—or have an incentive—to alter the evidence in a manner favorable to the prosecution.”48 The U.S. Court of Appeals for the Ninth Circuit Judge Alex Kozinski criticized the reliability problems in forensic science in his law review article Criminal Law 2.0.49 Former federal district judge Nancy Gertner also questioned the reliability of several disciplines—including handwriting, ballistics, and arson investigation analyses—in court opinions,50 noting that “when liberty hangs in the balance—and, in the case of the defendants facing the death penalty, life itself—the standards should be higher . . . than [those that] have been imposed across the country.”51 These concerns also place greater pressure on judges to act as “better gatekeepers” regarding the admission of flawed forensic science evidence.52



IV. Evaluating Forensic Science in Oklahoma Contrary to popular public perception that forensic science is generally reliable and accurate, the central question of the NAS Report was “whether—and to what extent—there is science in any given forensic science discipline.”53 Thus, the NAS Report recommended a reframing of the legal inquiry to include consideration of two foundational issues: 1) T  he extent to which a particular forensic discipline is founded on a reliable scientific methodology that gives it the capacity to accurately analyze evidence and report findings; and 2) The extent to which practitioners in a particular forensic discipline rely on human interpretation that could be tainted by error, the threat of bias, or the absence of sound operational procedures and robust performance standards.54 This framing led the NAS committee to identify several key areas and benchmarks for improving states’ forensic science practices. They are: 1) lack of independence, 2) fragmentation and inconsistent practices, 3) lack of standardized regulations and terminology, which can lead experts to overstate the reliability of evidence, and 4) lack of research into error rates. The following subsections describe these areas of concern—which remain (even seven years later) the most current field standards—and, where applicable, measure Oklahoma’s existing practices against them. A. Lack of Independence of Public Forensic Laboratories One of the most troubling areas of forensic science, particularly with respect to the death penalty, is the use of unscientific, mistaken, or even fraudulent forensic testing and evidence. The power of forensic science is corrupted when forensic experts inappropriately—whether intentionally or inadvertently— testify beyond what has been scientifically supported by empirical evidence, and when they pronounce a “match” that implicates a defendant. 48
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For example, the NAS Report found that experts sometimes testified that their conclusions were “100 percent certain” or had an “essentially zero” error rate, which is scientifically indefensible.55 Such compelling testimony, particularly when it comes from an individual who is ostensibly a “scientific expert,” can determine the outcome of a case. In capital cases, such testimony may determine whether someone lives or dies. Thus, a critical safeguard is the independence of forensic laboratories. Even when labs are well-funded and accredited, equipment is up-to-date, and the procedures and training are standardized, error is more likely if lab personnel feel pressure to deliver results for the prosecution. The NAS Report emphasized that independence is a cornerstone of forensic science, recommending that forensic experts work “in a scientific setting as opposed to a law enforcement setting” and that laboratories operate independently—or at the very least, autonomously—of the administrative control of law enforcement.56 Moreover, the report unequivocally states that federal funds should be allocated to state and local jurisdictions “for the purpose of removing all public forensic laboratories and facilities from the administrative control of law enforcement agencies or prosecutors’ offices.”57 1. Forensic Laboratories & Independence Nationwide Since the NAS Report’s release in 2009, many jurisdictions have uncovered serious and systemic issues of evidence mishandling and misreporting.58 In the last decade, dozens of crime labs have had high-profile scandals and thousands of cases have been retried, reviewed, or reversed.59 Indeed, the National Registry of Exonerations has cited false or misleading forensic evidence as a leading cause of wrongful convictions.60 In 2013, for example, the crime lab run by the St. Paul, Minnesota police department suspended its drug analysis and fingerprint examination after public defenders discovered troubling problems upon visiting the lab.61 The lab, described as “an old-fashioned ‘cop shop,’” was operated by a police sergeant with no expertise in science.62 Lab analysts used Wikipedia as a reference for their technical work, and “in their lab reports referred to ‘white junk’ clogging an instrument.”63 An independent review revealed “dirty equipment, a lack of standard operating procedures, faulty testing techniques, illegible reports, and a woeful ignorance of basic scientific principles.”64 Despite these major flaws, the “experts” running the lab routinely testified in court for the prosecution and their testimony was used to support convictions in at least 1,700 identified cases.65 In New York, the police crime lab in Nassau County was shut down in 2011 after it became known that the American Society of Crime Laboratory Directors/Laboratory Accreditation Board (ASCLD/LAB), a private accrediting organization, had issued a report detailing serious issues with the lab, particularly in its drug
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chemistry and latent print analysis.66 Both law enforcement and ASCLD/LAB had failed to notify the district attorney’s office or county officials about the report.67 An investigation conducted by the state inspector general found “weak leadership, a dysfunctional quality management system, inconsistently trained and qualified analysts, and outdated and inconsistent testing procedures.”68 In Massachusetts, a chemist at a state-run, unaccredited lab was arrested in 2012 for falsifying evidence.69 The state is still struggling to review cases involving analyst Annie Dookhan; four years after her arrest, the state had reviewed less than 1 percent of the 24,000 cases she may have tampered with.70 Dookhan was valued for her speed; she routinely tested 500 drug samples per month—in contrast, her peers averaged between 50 to 150 a month.71 Dookhan regularly failed to test drug samples, tampered with samples, reported false positives, forged signatures, and lied about her credentials while testifying.72 The lab has since been closed, and Dookhan pled guilty in 2013 to charges related to evidence tampering and was sentenced to three to five years in prison.73 In 2014, the Massachusetts Inspector General published a lengthy report about Dookhan’s lab.74 It noted that the NAS Report had suggested that public forensic science labs should be “independent of or autonomous within” law enforcement agencies.75 The Inspector General recommended that the Massachusetts State Police (MSP) was the appropriate agency to take on the now-closed lab’s testing.76 The report emphasized that the MSP has the highest level of accreditation (ASCLD/LAB accreditation) and determined that the MSP Crime Lab Drug Unit is “autonomous” within the MSP.77 The NAS Report recommends that when a lab’s independence is not feasible, its autonomy should be demonstrated before a lab is accredited.78 The push for independence of laboratories is in part motivated by the specter of bias associated with crime laboratories embedded in law enforcement agencies and with analysts working often exclusively at the request of prosecutors.79 The PCAST Report explains the potential for bias that can be particularly problematic in such settings:
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Cognitive bias refers to ways in which human perceptions and judgments can be shaped by factors other than those relevant to the decision at hand. It includes “contextual bias,” where individuals are influenced by irrelevant background information; “confirmation bias,” where individuals interpret information, or look for new evidence, in a way that conforms to their pre-existing beliefs or assumptions; and “avoidance of cognitive dissonance,” where individuals are reluctant to accept new information that is inconsistent with their tentative conclusion. The biomedical science community, for example, goes to great lengths to minimize cognitive bias by employing strict protocols, such as double-blinding in clinical trials. Studies have demonstrated that cognitive bias may be a serious issue in forensic science.80 In practice, forensic disciplines that rely on subjective methods are particularly vulnerable to bias.81 Confirmation bias can occur, for example, when a lab technician analyzes evidence in a way that tends to confirm pre-existing knowledge about the evidence—such as information provided to the lab technician by a police officer who has handled the evidence. In addition, funding for numerous forensic labs across the country is dependent on the outcomes of their cases. “In at least 14 states, state law requires that public crime labs be funded in part through court-assessed fees payable by the defendant upon conviction.”82 North Carolina law requires a criminal defendant, upon conviction, to pay a $600 fee that goes to state and local law enforcement agencies operating crime labs.83 Such systems create perverse incentives whereby crime labs reap financial benefits from successful prosecutions. Although independence is a critical piece of ensuring reliable forensic science evidence, it is not a panacea; it must be accompanied by accreditation, certification, the establishment of quality control and quality assurance systems, and meaningful oversight. The New York City medical examiner’s office, for example, which operates independently of the police,84 announced in January 2013 that it was reviewing more than 800 rape cases involving an analyst who resigned in 2011 due to mishandling of evidence.85 In addition to a forensic lab’s accreditation, its independence safeguards the reliability of evidence it examines. A 2010 independent audit of the North Carolina State Bureau of Investigation’s crime lab86 discovered that lab analysts “had systematically withheld or distorted evidence in more than 230 cases over a 16-year period, including three cases that resulted in executions.”87 The lab had misrepresented blood test results and overstated results in a way that favored the prosecution.88 Despite these systemic problems, the lab had been certified by ASCLD/LAB since 1988 and had been re-inspected five times during the 16-year period.89 It was later revealed that the ASCLD/LAB accreditation staff included employees of the lab, who had been employed at the lab during the period of misreporting.90 See PCAST Report, supra note 2, at 31 (“In the forensic feature-comparison disciplines, cognitive bias includes the phenomena that, in certain settings, humans may tend naturally to focus on similarities between samples and discount differences and may also be influenced by extraneous information and external pressures about a case.”) 80
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A crime lab’s independence must be meaningful. In 2014, Houston, Texas closed its crime lab, which had been previously overseen by the police department, and opened a new, independent agency, the Houston Forensic Science Center.91 The closure of the original crime lab was prompted by recurring problems, including “untested rape kits, destroyed DNA, faked drug evidence, inaccurate fingerprinting, a firearm forensics backlog, contaminated blood tests, [and] an indicted lab technician,” among other issues.92 The center is “independent from law enforcement agencies, prosecutors, elected officials, and citizen groups, any of whom could have an incentive to attempt to influence the analysis of evidence in a particular case.”93 The center’s independence has been hailed as “revolutionary in the field,”94 and is overseen by a nine-member board of directors appointed by the mayor and confirmed by the city council.95 Among the center’s innovations is an “eDiscovery” website that posts lab policies, procedures, and corrective action reports.96 The center has also established the first program in the nation to incorporate blind controls into its lab work flow.97 In practice, however, the center still experiences challenges to its independence. Due to fiscal constraints, the center still conducts its lab work inside the Houston police headquarters, and due to separation agreement with the police department, 20 of its 26 Crime Scene Unit employees are city police officers.98 An internal audit released in July 2016 found that the staff at the center’s Crime Scene Unit lacked vital independence, noting that it “is critical that the evidence speak for itself. If the involved officer is there telling colleagues ‘what happened’ it can be very difficult to see beyond those words.”99 The audit underscores how independence can be undermined in practice. 2. Public Forensic Laboratory Independence in Oklahoma Contrary to the NAS Report’s recommendation that public forensic laboratories that support criminal investigations and prosecutions operate independent of law enforcement, the majority of such labs in the United States are administered by law enforcement agencies.100 This is true for the publicly funded forensic science laboratories that are involved in the investigation of capital crimes in Oklahoma.101 The Oklahoma Medical Examiner’s Office, however, which is responsible for death investigation (i.e., determining cause and manner of death, reviewing medical records, issuing death certificates, conducting autopsies, etc.), is independent of and not directly administered by law enforcement.102
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Perhaps no case better illustrates the importance of independent forensic analysis in Oklahoma than that of chemist Joyce Gilchrest, who, as mentioned earlier, was fired in 2001 from the Oklahoma City Police Department’s crime lab after working on thousands of police investigations and testifying in nearly two dozen capital cases, including at least 11 that resulted in executions.103 Gilchrist was involved in the case of Curtis McCarty, who was exonerated from death row in 2007.104 Gilchrist had falsely testified that hairs found at the crime scene could have come from McCarty and placed him at the crime scene.105 She further testified that sperm found on the victim’s body was of the same blood type as McCarty.106 In 2000, when Gilchrist was under investigation for fraudulent testimony in other cases, it was discovered that her original bench notes had excluded McCarty as a potential donor of the hair evidence found at the crime scene.107 DNA testing in post-conviction proceedings also excluded McCarty as the source of the sperm found on the victim’s body.108 The hair evidence, however, could not be retested, because Gilchrist maintained it had been lost.109 In reversing McCarty’s sentence and remanding the case for a new trial, the Oklahoma Court of Criminal Appeals (OCCA) was particularly alarmed that Gilchrist had admitted during her testimony that “forensic science techniques had not advanced to the point where a person could be positively identified through blood types, secretor status, or hair examination.”110 Despite her admission, Gilchrist had testified that forensic evidence indicated McCarty “was in fact there” during the crime.111 The OCCA also noted that Gilchrist was found to have violated the ethical code of the Southwestern Association of Forensic Scientists, which issued a statement about Gilchrist’s misconduct.112 The association also remarked upon the pressure on Gilchrist from the prosecution, emphasizing that “in our system of jurisprudence, undue pressure can be placed upon the forensic scientist to offer personal opinions beyond the scope of scientific capabilities.”113 Gilchrist tested evidence for the Oklahoma City Police Department for over two decades before she was suspected of wrongdoing.114 In 2001, Jeffrey Todd Pierce was exonerated when his defense team requested DNA testing of evidence that supported his 1986 rape conviction.115 Chemists subsequently pulled the evidence in Pierce’s case and learned that Gilchrist’s testimony did not match test results. An FBI investigation subsequently uncovered evidence that Gilchrist had “errors in identification” and the FBI recommended a review of all of her cases that resulted in a conviction.116 Experts in forensic science have indicated that independent laboratories can reduce the likelihood of wrongful convictions due to false testimony by forensic analysts. Independent labs can and should foster a culture of transparency, expectations of continuous review, and a duty to correct and notify. They are also better poised to David Kohn, Under the Microscope: Forensic Scientist Accused of Mishandling Case, CBS News, May 8, 2001, http://www.cbsnews.com/news/under-the-microscope-08-05-2001/. 103
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mitigate both actual and perceived bias. B. Fragmentation and Inconsistent Practices Beyond independence, the NAS Report repeatedly identifies “fragmentation and inconsistent practices” as a problem across all forensic science disciplines.117 The report also finds that the vast majority of forensic science disciplines do not possess a basis in science and are unreliable: “With the exception of nuclear DNA analysis . . . no forensic method has been rigorously shown to have the capacity to consistently, and with a high degree of certainty, demonstrate a connection between evidence and a specific individual or source.”118 The reliability of bite mark evidence, for example, has been severely undermined in recent years. In early 2016, the Texas Forensic Science Commission became the first to recommend the suspension of using bite mark evidence in courtrooms until scientific criteria for the discipline are developed.119 In late May 2016, the California Supreme Court reversed a prisoner’s murder conviction, which had been based largely on specious bite mark testimony by a forensic dentist who later recanted.120 California and Texas are currently the only states with statutes that specifically permit a prisoner to challenge a criminal conviction based on changed or new forensic science.121 As such, “the worrisome prospect [exists] that the quality of evidence presented in court, and its interpretation, can vary unpredictably according to jurisdiction.”122 This sort of inconsistency—both in the reliability of a forensic method and how states approach it—is of special concern to the litigation of death penalty cases, because of the finality of the sentence. 1. Fragmentation and Inconsistent Practices in Oklahoma The use of unscientific forensic methods and testimony has impacted the reliability of evidence utilized to support convictions, including capital ones, in Oklahoma. For example, bite mark evidence helped lead to the conviction and death sentence of Gregory Wilhoit, who was released from Oklahoma’s death row in 1993.123 Wilhoit’s conviction rested on the testimony of two forensic dental experts who attested that a bite mark on the breast of the victim—Wilhoit’s wife, from whom he had been recently separated—matched Wilhoit’s teeth.124 On appeal to the OCCA in 1988, Wilhoit presented new evidence from 11 forensic odontologists who concluded that the bite mark on the victim did not match Wilhoit’s teeth.125 In 1991, Wilhoit’s conviction was reversed by the OCCA and remanded for retrial based on ineffective assistance of trial counsel.126 At Wilhoit’s retrial, a Tulsa County judge found that, without the bite mark evidence, the prosecution did not have enough evidence against him to warrant a trial.127
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C. Lack of Standardized Regulations and Expert Misstatements The quality and accuracy of forensic evidence varies significantly across disciplines in part because, as the NAS Report details, there is a troubling lack of “adequate training and continuing education, rigorous mandatory certification and accreditation programs, adherence to robust performance standards, and effective oversight . . . [which] obviously pose a continuing and serious threat to the quality and credibility of forensic science practice.”128 Thus, standardizing forensic science has become a hallmark of reliability. Standardization applies to many different aspects of the forensic sciences. This section is concerned with two areas: 1) the standardization of procedures and guidelines—through accreditation and certification—to ensure that results within each forensic discipline can be reliably reproduced; 129 and 2) the standardization of terminology for reports and testimony, such that experts are not misstating or overstating the reliability of forensic evidence.130 1. Accreditation and Certification Nationwide Because the interpretation of forensic evidence is not always validated by scientific principles, federal entities like the NAS and the National Commission on Forensic Science (NCFS) have recently begun advancing standards, frameworks, and “best practices” to increase the reliability of the forensic disciplines.131 Accomplishing such an objective requires coordination and participation among criminal justice and forensic science stakeholders across federal, state, and local jurisdictions.132 Two techniques for increasing reliability are accreditation and certification. Accreditation is a set of regulations that apply to a laboratory, while “certification” applies to an individual practitioner.133 Simply put, “individuals are certified and laboratories are accredited.”134 In the long term, accreditation and certification help ensure that labs and practitioners are held to rigorous standards, while also saving forensic laboratories precious resources, by helping to identify reliability issues before there is a systemic problem, which in turn can prevent and reduce litigation costs, including challenges to forensic evidence at trial and after conviction.135 a. Accreditation A forensic laboratory can demonstrate and safeguard its adherence to a recognized set of quality standards and practices by ensuring that it is accredited.136 Accreditation requires independent oversight, helping ensure that a laboratory’s standards and practices are consistently maintained and not merely cosmetic.137 The NAS Report emphasized the critical need for accreditation, stating: 128
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Oversight must come from outside the participating laboratory to ensure that standards are not self-serving and superficial and to remove the option of taking shortcuts when other demands compete with quality assurance. In addition, accreditation serves as a mechanism to strengthen professional community ties, transmit best practices, and expose laboratory employees directly to the perspectives and expectations of other leaders in the profession.138 Accreditation is most often regulated by private agencies such as ASCLD/LAB,139 which provide important oversight of forensic labs. Last year, for instance, an accrediting body suspended DNA testing at the District of Columbia’s Department of Forensic Sciences after two audits found the lab’s procedures to be inadequate.140 Prosecutors ordered the review of nearly 200 cases after serious errors in the lab’s DNA analyses were discovered.141 Accreditation remains largely voluntary in the majority of states.142 According to the latest available census, 17 percent of publicly funded labs in the U.S. are not accredited.143 In December 2015, the DOJ announced that by 2020, DOJ prosecutors will only use evidence from accredited crime laboratories “when practicable.”144 b. Certification Certification is conferred by an independent body and demonstrates that an individual possesses the required skills and specialized knowledge needed to perform his or her respective duties.145 The NAS recommends that all forensic science practitioners be certified.146 Achieving the goal of universal certification is, by the NAS Report’s own admission, more daunting than the universal accreditation of forensic laboratories.147 In many instances, standards and practices for fields of forensic science have yet to be established.148 Certification may also be cost prohibitive or otherwise impractical, since many forensic science systems and professionals are already overburdened and under-resourced.149 Professional certification of individual forensic scientists complements laboratory accreditation by ensuring greater reliability in evidence involved in criminal investigations and prosecutions. Certification, however, remains uncommon among forensic science practitioners.150 The SoFS Report estimates that only 16 to 25 138
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percent of forensic science practitioners in the United States are certified.151 The range drops to approximately 6 to 9 percent when digital evidence practitioners are excluded from the sample.152 Finally, certification for medicolegal personnel is uncommon at all levels—federal, state, and local—and requirements are inconsistent.153 2. Accreditation and Certification in Oklahoma The NAS Report noted that only a small handful of states, including Oklahoma, require accreditation.154 Oklahoma is one of only nine states to have statutes mandating accreditation for at least some of the state’s forensic science labs.155 a. Oklahoma Crime Laboratories In Oklahoma, forensic laboratories and the medical examiner’s office are regulated by statute.156 Beginning on July 1, 2005, Oklahoma law has mandated that publicly-funded forensic laboratories that examine “physical evidence in criminal matters and provides opinion testimony in a court of law” must be accredited by a “nationally recognized organization that has developed and maintained an independent system, based upon” the international standard used by accreditation agencies and recommended by NAS.157 Thus, forensic analysis in Oklahoma—with some exceptions, noted below—must be performed at an accredited lab in order to be admitted in court by the State.158 There are currently six accredited laboratories in Oklahoma that handle forensic evidence (excluding latent print and digital evidence) in homicide investigations. Those labs are 1) the Oklahoma City Police Department Laboratory Services Division in Oklahoma County;159 2) the Tulsa Police Department Forensic Laboratory in Tulsa County;160 and 3) four laboratories administered by the Oklahoma State Bureau of Investigation (OSBI). The four OSBI labs are OSBI’s Forensic Science Center in Edmond,161 Northeastern Regional Lab in Tahlequah,162 Northwest Regional Laboratory in Enid,163 and the Eastern Regional Laboratory in McAlester.164 Oklahoma law, however, exempts a number of significant and commonly-used forensic science disciplines from accreditation, including: “[b]reath testing for alcohol; [f]ield testing, crime scene processing, crime scene evidence collection, searches, examinations or enhancements of digital evidence, and crime scene reconstruction; [and]
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[l]atent print identification.”165 The statute does require, however, that latent print examiners be certified by the International Association for Identification,166 which is recognized by the NAS Report as one of a number of forensic societies and organizations.167 The statute further exempts from accreditation requirements any forensic testing conducted prior to July 1, 2005—and thus, impacts those on death row and those already executed whose convictions prior to July 1, 2005 were based on forensic testing.168 In 2013, the Oklahoma Justice Commission (Justice Commission) recommended that the legislature amend the statute governing accreditation to require that latent print and digital evidence examination be conducted in accredited laboratories by qualified examiners.169 The Justice Commission cited the increasingly key roles of latent print and digital evidence in criminal investigations and prosecutions, as well as the fact that latent print examinations are used to identify one individual to the exclusion of others.170 The Justice Commission explained: [A] latent print examiner (one who compares known prints to prints recovered from crime scenes in order to determine if they are identifiable to a particular individual) working as a member of an accredited laboratory is held to a higher standard, whether he is certified by the International Association for Identification (IAI) or not. ... A certified latent print examiner working independently or from a non-accredited laboratory is not required to adhere to any [accreditation] standards. He or she is simply required to have 80 hours of approved training, a minimum of two years full time experience in comparisons and identifications, comparisons of 15 latent prints achieving 12 without an erroneous identification, and passing a test once every five years, with no accountability in the intervening years. On the other hand, a latent print examiner operating within an accredited laboratory has mechanisms in place to provide excellent quality control and quality assurance practices and procedures to minimize misidentifications. However, the Justice Commission did not address the other exemptions for accreditation in Oklahoma. This is in contrast with the NAS Report, which does not suggest exempting any disciplines from accreditation and instead notes the importance of accrediting all laboratories to ensure oversight from outside the lab, as well as to ensure quality assurance, transmit best practices, and expose lab employees to the expectations of other leaders in their profession.171 b. Oklahoma Office of the Chief Medical Examiner The Oklahoma Office of the Chief Medical Examiner (OCME) has two offices: 1) a Central Office located in Oklahoma City, and 2) an Eastern Office located in Tulsa.172 Oklahoma law requires the Board of Medicolegal Investigations to appoint a Chief Medical Examiner, who “shall be a physician licensed to practice in Oklahoma and a Diplomate of the American Board of Pathology or the American Osteopathic Board of Pathology in See Okla. Stat. tit. 74, §150.37 (C)(4). While there is no accreditation requirement for evidence collection, the Oklahoma Council on Law Enforcement Education and Training (CLEET), which is responsible for training law enforcement officers in the state, currently instructs officers in best practices for evidence collection. Phone interview with Jim Elliot, the criminalistics instructor with CLEET (May 3, 2016) (on file with author). 165
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forensic pathology.”173 The OCME Central Office in Oklahoma City houses toxicology (the study of poisons) and histology (study of human tissues, integral to the autopsy process) laboratories; these are not technically crime labs.174 The toxicology lab, which is a forensic science laboratory, is required by Oklahoma law to be accredited by the American Board of Forensic Toxicology.175 The OCME Eastern Office in Tulsa does not have a crime laboratory, other than an autopsy facility.176 Oklahoma law does not explicitly state that autopsies must be performed by a medical doctor trained and certified in forensic pathology. The OCME, however, does define “Medical Examiner”—the person designated to carry out autopsies—as “a physician who is specially trained and certified in the field of forensic pathology.”177 An April 2009 audit of the OCME by the National Association of Medical Examiners (NAME) resulted in the OCME’s loss of its voluntary accreditation.178 NAME accreditation was named by the NAS Report as “the standard of quality in death investigation for medical examiner offices.”179 The NAME audit cited deficiencies in both of OCME’s offices and highlighted inadequate and aging facilities and staffing shortages resulting from a chronic lack of funding.180 OCME is currently attempting to regain NAME accreditation after receiving additional funding, hiring staff, and installing better equipment to address its case backlog; as recently as 2014, the agency had over 1,300 incomplete cases.181 OCME has recruited six additional forensic pathologists but needs at least five more to achieve reaccreditation without deficiency by 2018.182 It is unclear how many cases OCME has reviewed since it lost accreditation. The Oklahoma Justice Commission Report (Justice Commission Report) recommended that the Oklahoma Legislature, Oklahoma Bar Association, and the District Attorneys Council all support the OCME in its efforts to regain national accreditation, emphasizing the need to secure additional pathologists to reach that standard.183 3. Expert Exaggerations Regarding Accuracy of Forensic Science A lack of consistent terminology among the forensic disciplines regarding what is considered a “‘match[]’ [of] a specimen to a particular individual or other source”184 raises the risk of potential misstating or overstating of testimony in criminal prosecutions. The NAS Report calls for standardization of terminology for use in reports 173
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Office of the Chief Med. Exam’r, State of Okla., Office of the Chief Med. Exam’r 2015 Budget and Performance Hearings, retrieved from http:// appropriation.oksenate.gov/SubPSnJ/Agencies/2015/FY16_Budget_Performance_Review_Hearings_BMI.pdf. 182



Okla. Justice Comm’n, supra note 134, at 23; see also Press Release, Okla. Bar Ass’n, Oklahoma Justice Commission Issues Final Report, Adjourns (Mar. 1, 2013), http://www.okbar.org/news/Recent/2013/JusticeCommission.aspx (highlighting this recommendation during the report’s release). 183



184



NAS Report, supra note 7, at 7.



29



The Report of the Oklahoma Death Penalty Review Commission



and testimony and the establishment of model laboratory reports.185 For many forensic science disciplines, it has been common—and in fact encouraged—for analysts to testify to 100% certainty and a corresponding 0% risk of error regarding “who or what is the source of an evidentiary print or marking.”186 In the first case admitting fingerprint evidence in the U.S., for example, four fingerprint examiners testified that the prints were all “made by the fingers of the same person.”187 Such overreaching conclusions were strongly recommended for fingerprint examiners from 1979 to 2010.188 Textbooks and other forensic authorities for multiple disciplines, including fingerprints, toolmarks and footprints, encourage this type of certainty.189 “Exaggerated expert testimony of this sort is problematic not only because it is unscientific and lacks empirical support, but because it forecloses inquiry by the legal decision-maker into matters related to the reliability and accuracy of a forensic scientist’s conclusions.”190 Even before the release of the 2009 NAS Report—which, for many, “caused an epiphany” that the forensic science disciplines are not always grounded in scientific methodology or proven practices191—an increasing number of cases based on overstated or exaggerated evidence had come to light. For example, in 2004, the FBI erroneously identified Oregon attorney Brandon Mayfield as the source of partial fingerprints linked to packaging for detonator devices connected to the 2004 Madrid train bombings in what is Spain’s deadliest terrorist attack to date.192 The FBI had indicated that the match to Mayfield was 100% certain and three separate FBI examiners and a court-appointed fingerprint examiner narrowed the identification to Mayfield.193 In Mayfield’s case, the FBI maintained that its identification was correct even after Spanish authorities indicated the fingerprints did not match the suspect’s.194 After Mayfield was jailed for two weeks, a federal judge dismissed the case.195 Subsequently, an international team of forensic experts studied the case and found that the “error was a human error . . . [o]nce a mindset occurred with the initial examiner, the subsequent examinations were tainted. To disagree was not an expected response.”196 In April 2015, the FBI revealed that members of an elite forensic unit had nearly universally overstated conclusions of hair analysis in a way that favored the prosecution over criminal defendants. 26 of 28 FBI agent/ analysts—who testified in cases in 41 states—provided erroneous testimony or lab reports.197 The FBI concluded that 3,000 cases were impacted; of the 500 cases it had reviewed, erroneous statements were made in 96 185



Id. at 21-22; PCAST Report, supra note 2, at 54.



186



Jonathan J. Koehler, Forensics or Fauxrensics? Testing for Accuracy in the Forensic Sciences, 3-4 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2773255.



187



People v. Jennings, 252 Ill. 534, 547-548 (1911).



See Int’l Ass’n for Identification, Resolution VII, Identification News, 29 (Aug. 1979) (stating that the International Association for Identification “officially oppose[s] any testimony or reporting of possible, probable or likely friction ridge identification” and that examiners who did so could have charges brought against them). 188



189



Koehler, supra note 186, at 3, n.7 and accompanying text.



190



Id. at 4-5.



Giannelli, supra note 33 (highlighting the statement of Judge Edwards, co-chair of the NAS Committee, regarding his surprise at learning that forensic science disciplines are not necessarily grounded in science). 191



Shaer, supra note 79; see also Spain Train Bombings Fast Facts, CNN Library, http://www.cnn.com/2013/11/04/world/europe/spain-train-bombings-fast-facts/ (last visited July 1, 2016). 192



193



Id.



Associated Press, FBI apologizes to lawyer held in Madrid bombings, NBCNews.com, May 25, 2004, http://www.nbcnews.com/id/5053007/ns/us_news-security/t/ fbi-apologizes-lawyer-held-madrid-bombings/#.V7UQX_krKYk. 194



195 Sarah Kershaw & Eric Lightblau, Bomb Case Against Lawyer is Rejected, N.Y. Times (May 25, 2004), http://www.nytimes.com/2004/05/25/us/bomb-case-againstlawyer-is-rejected.html.



David Stout, Report Faults FBI Fingerprint Scrutiny in Arrest of Lawyer, N.Y. Times (Nov. 17, 2004), http://www.nytimes.com/2004/11/17/politics/report-faults-fbisfingerprint-scrutiny-in-arrest-of-lawyer.html. 196



Press Release, FBI, FBI Testimony on Microscopic Hair Analysis Contained Errors in at Least 90 Percent of Cases in Ongoing Review (Apr. 20, 2015), https:// www.fbi.gov/news/pressrel/press-releases/fbi-testimony-on-microscopic-hair-analysis-contained-errors-in-at-least-90-percent-of-cases-in-ongoing-review. 197



30



Chapter 2: Forensics



percent of cases in which examiners provided statements used to inculpate a defendant at trial.198 Defendants in at least 35 of these cases received the death penalty.199 Of those, errors were identified in 33 cases, and nine of those defendants had already been executed, four died in prison, and four had been exonerated.200 As of September 2016, seven of the cases reviewed by the FBI were from Oklahoma;201 one of them was a capital case and the defendant had already been executed.202 The cases under review by the FBI all predate 1999, when the FBI required that microscopic hair analysis be conducted in conjunction with mitochondrial DNA testing to verify results.203 At the time that the FBI released its initial findings, there remained over 700 cases to review.204 As of September 2015, the FBI stated that it has reviewed 1,537 cases and has been unable to review another 389 due to a lack of response from prosecutors to requests for information.205 The FBI does not appear to know how many state examiners were trained incorrectly by the FBI in hair comparison practices and in providing accurate testimony. In June 2016, it sent a letter to state governors urging state labs that had sent employees to FBI hair analysis training to review hair comparison practices and testimony from the 1990s and earlier.206 Currently, at least North Carolina, Texas, and Massachusetts are reviewing their own hair analysis cases.207 In the spring of 2016, DOJ proposed an expanded review of FBI forensic testimony in criminal cases that would go beyond hair analysis to other pattern-based evidence, such as fingerprints and toolmarks. This review marks one of the broadest responses to the 2009 NAS Report.208 Standardizing terminology for reports and testimony across disciplines would further advance consistency, and thus reliability, of reported results. As of February 2014, the National Institute of Justice and the National Institute of Standards and Technology (“NIST”) were in the process of developing recommendations for the standardization of forensic reports.209 Most recently, in June 2016, DOJ announced proposed standards for expert testimony concerning forensic evidence.210 The proposed standards came in response to the FBI’s announcement of flawed hair analysis in 2015.211 As of April 2015, the FBI has reviewed 500 of the 3,000 impacted cases. Some cases ended with a guilty plea. In 268 cases, examiners provided testimony used to inculpate a defendant at trial. Erroneous statements were made by examiners in 257 cases, or 96 percent of cases. See id.; see also FBI Admits Flaws in Hair Analysis, supra note 1 (noting that the 268 trials spanned more than two decades). 198
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D. Error Rates and Proficiency Testing The NAS Report also reveals that error rates—the odds that a conclusion is wrong—in the forensic sciences are woefully under-researched and largely unknown.212 The NAS Report called for further research in all forensic disciplines, noting that the “assessment of the accuracy of conclusions from forensic analyses and the estimation of relevant error rates are key components of the mission of forensic science.”213 Indeed, the U.S. Supreme Court in Daubert v. Merrell Dow Pharmaceuticals—discussed in greater detail, infra, Section V—recognized that the error rate of a methodology is directly linked to determining its reliability and whether it should be admissible in court.214 As observed by two researchers, the error rate “is the only [Daubert] factor that speaks directly to the probative value of the evidence itself.”215 It is a given that there is some degree of uncertainty in scientific knowledge; identifying error rates would provide a window into the risk of inaccuracy and give much-needed context for judges, lawyers, and jurors who (to varying degrees) are largely unfamiliar with the intimate details of forensics and often afford it greater weight than is warranted.216 Some research into error rates has been undertaken in the areas of DNA evidence and fingerprint analysis.217 DNA, as discussed above, is the forensic discipline most grounded in the scientific method.218 However, it is worth noting that DNA evidence has its shortcomings. A 1992 NAS report on DNA evidence argued for the development of proficiency testing to identify error rates in DNA testing and emphasized the need for qualitycontrol standards.219 Perhaps influenced by a second NAS Report—the 2009 report discussed throughout this chapter—denouncing the recommendation for proficiency testing, the development of error rates for DNA or any other forensic discipline has been largely unaddressed.220 Yet DNA evidence, while more scientifically sound than other areas of forensics, is still subject to human error and becomes more prone to error when a case involves small amounts of DNA or a mixture of profiles.221 While the risk of coincidental matches (i.e. the chance that a DNA profile could belong to another individual) has been studied by population geneticists, this is a narrow slice of overall false positive errors; the general risk of a false positive error (i.e. that two samples reported as a match actually came from different people) has not been closely studied.222 Besides coincidental matches, other sources of false positive results include laboratory and human error, which can be in the form of equipment malfunction, contamination, or transfer.223 For example, DNA transfer happened in the case of Raveesh Kumra, a millionaire murdered in his California mansion.224 A homeless man, Lukis Anderson, was arrested for the murder after Anderson’s DNA was identified Koehler, supra note 186, at 5 (“In most forensic science disciplines, there simply are no data pertaining to the rates at which forensic science procedures and forensic scientists err.”). 212
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in fingernail scrapings from Kumra.225 Anderson spent five months in jail before his attorney could produce records proving that he was undergoing inpatient detox at the time of the murder.226 It was later discovered that the paramedics who responded to the murder scene had also treated Anderson the same evening and had transferred his DNA to Kumra’s hand on an oxygen-monitoring device.227 In another instance, during a 2011 study, two researchers asked 17 DNA analysts to examine the DNA evidence from a 2002 Georgia rape case to determine whether the defendant’s DNA was present in the sample.228 The DNA evidence in the case was a mixture of profiles. At trial, the State’s expert witness had testified that the defendant, who was convicted, could not be excluded as a donor.229 The results of the study were alarming: only one of the 17 analysts agreed that the defendant could not be excluded as a donor of the DNA mixture; 12 concluded that the defendant’s DNA was not present, and the remaining four found the results to be inconclusive.230 With respect to fingerprint evidence, some research into error rates has been conducted in the last several years, with varying results and with disparate error rates identified.231 For example, the PCAST Report applauded efforts to study the validity of latent fingerprint analysis. It found that latent fingerprint analysis has foundational scientific validity, but that the method has a number of issues with validity as applied in practice; the report highlights the probability of examiner bias and need for proficiency testing.232 Although it is encouraging that such research exists, it is quite limited.233 Moreover, for the other forensic sciences, there is a complete dearth of research into error rates.234 Proficiency testing is a potential method to develop error rates for the forensic sciences.235 There are two types of proficiency testing. The first tests a forensic examiner’s proficiency in his or her discipline and acts as an individual assessment of the examiner’s qualifications;236 this type of proficiency test is often required to gain or maintain individual certification.237 The second type of proficiency test is designed to identify error rates in a discipline (i.e. the likelihood of a false positive or false negative result).238 NAS has emphasized the importance of proficiency testing to measure error rates in forensic disciplines in its 1992 report on DNA evidence, in the 2009 NAS Report, and in its 2010 report concerning biometrics.239 Some have argued240 that error rates for a given field are irrelevant and that what matters is the error rate by a specific examiner within a specific case.241 Others believe that “the general rate of error is not only relevant to an assessment of the chance that an error occurred in a specific case, but the risk of error in the instant case 225
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cannot be estimated accurately without knowing the error base rate.”242 While there are differences of opinion about how error rates should be evaluated, there is no doubt that the measurement of error rates is vital. The current lack of research into error rates may be due to a number of factors, including a lack of resources, variability in education and training, or a lack of independence.243 It may also be influenced by the lack of attention paid to the error rate factor by courts in Daubert admissibility determinations.244 Regardless of the cause, without error rates for the forensic disciplines, it is nearly impossible to place reported results in context. For instance, a reported fingerprint match could be interpreted very differently depending on whether the error rate was two percent or 20 percent. E. Additional Concerns: Access to Testing, Evidence Preservation, and DNA Exonerations Oklahoma was the last state in the nation to adopt a post-conviction DNA testing statute, which would allow convicted individuals access to testing in order to attempt to prove their innocence. The Justice Commission Report included recommendations regarding DNA access laws and the preservation of evidence.245 Oklahoma’s post-conviction DNA statute246 was adopted by the Oklahoma Legislature on May 24, 2013.247 Since the statute was enacted, any person convicted of a violent felony with a sentence of 25 years or more, irrespective of when he or she was convicted, is eligible to apply for DNA testing, regardless of whether the defendant confessed, pled guilty, or served the imposed sentence.248 After a defendant has requested DNA testing under the statute and the state has responded, the presiding court holds a hearing to determine whether testing should be granted based on the following five conditions: 1) A reasonable probability that the petitioner would not have been convicted if favorable results had been obtained through DNA testing at the time of the original prosecution; 2) The request for DNA testing is made to demonstrate the innocence of the convicted person and is not made to unreasonably delay the execution of the sentence or the administration of justice; 3) One or more of the items of evidence the convicted person seeks to have tested still exists; 4) The evidence to be tested was secured in relation to the challenged conviction and either was not previously subject to DNA testing or, if previously tested for DNA, the evidence can be subjected to additional DNA testing that will provide a reasonable likelihood of more probative results; and 5) The chain of custody of the evidence to be tested is sufficient to establish that the evidence has not been substituted, tampered with, replaced or altered in any material respect or, if the chain of custody does not establish the integrity of the evidence, the testing itself has the potential to establish the integrity of the evidence.249 All five conditions must be satisfied for the court to grant the requested testing. Following the Justice Commission’s recommendation, Oklahoma law further provides for the preservation of 242
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biological evidence in a violent felony case for as long as a person convicted of the crime may be incarcerated.250 Biological evidence is defined as evidence from the human body from which a nuclear DNA profile or mitochondrial DNA sequence could be developed.251 The preservation of other types of evidence is not addressed. Testing other than DNA testing supporting an innocence claim is at the discretion of the court. According to the National Registry of Exonerations (NRE), a nationwide study of exonerations produced by the University of Michigan Law School in conjunction with the Northwestern University School of Law, 398 individuals out of 1,600 exonerations identified between 1989 and May 18, 2015, were exonerated in part on the basis of DNA evidence.252 According to the NRE’s most recent data, 25 individuals who were sentenced to death were exonerated in part on the basis of DNA evidence.253 The fact that such a low percentage of exonerations were based on DNA evidence is not surprising as it is estimated that biological evidence appropriate for DNA testing is only available in five to ten percent of all criminal cases.254 Thus, the statute’s application only to DNA may be too narrow to address the serious problems regarding forensic evidence. In Oklahoma, there have been eleven DNA exonerations, three of which were capital cases. Death row inmates Robert Miller, Ronald Keith Williamson, and Curtis McCarty were exonerated on the basis of DNA evidence.255 Miller’s and Williamson’s cases are discussed in more detail in the chapter on Innocence Protection.



V. The Courts and Admissibility of Forensic Evidence 



The role of the courts and their essential gatekeeping function for evidence becomes all the more important in light of the potential pitfalls of forensic science. In 1993, as noted above, the U.S. Supreme Court considered the admissibility of scientific evidence in Daubert v. Merrell Dow Pharmaceuticals,256 ruling that under the Federal Rules of Evidence—which applies to both civil trials and criminal prosecutions in federal courts—all scientific testimony or evidence must be both relevant and reliable. Daubert and Federal Rule of Evidence 702 replaced the previous legal standard of “general acceptance” in the scientific community in federal cases, and many, though not all, states followed suit by adopting Daubert.257 Oklahoma abandoned the “general acceptance” test and adopted the Daubert standard of relevance and reliability in 1995.258 In Daubert, the Supreme Court equated reliability with scientific validity259 and explained that the trial court’s admissibility determination should be focused on an expert’s “principles and methodology,” rather than “the conclusions that they generate.”260 The Supreme Court set forth several factors that trial courts, as gatekeepers, may consider in determining the admissibility of scientific evidence: 1) whether the method has or can be tested; 2) whether the method has been peer reviewed and published; 3) the error rate (known or potential) of a method; 4) the existence of standards regulating a method; and 5) the degree of acceptance of the method 250



Okla. Stat. tit. 22, §1372.
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See Okla. Stat. tit. 22, §1372B.1.



Nat’l Registry of Exonerations, The First 1,600 Exonerations, law.umich.edu, http://www.law.umich.edu/special/exoneration/Documents/1600_Exonerations.pdf (last visited July 4, 2016). 252



Nat’l Registry of Exonerations, Death row exonerations involving DNA, law.umich.edu, http://www.law.umich.edu/special/exoneration/Pages/detaillist.aspx?View={FAF6EDDB-5A68-4F8F-8A52-2C61F5BF9EA7}&FilterField1=DNA&FilterValue1=8%5FDNA&FilterField2=Sentence&FilterValue2=Death (last visited July 4, 2016).
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The Innocence Project, Unvalidated or Improper Forensic Science, innocenceproject.org, http://www.innocenceproject.org/causes/unvalidated-or-improper-forensic-science/ (last visited Oct. 4, 2016). 254



255



Nat’l Registry of Exonerations, supra note 253.
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Daubert, 509 U.S. 579 (1993).



Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) (holding admissible expert testimony regarding novel scientific evidence only if the scientific method at issue was general acceptance by the scientific community). 257
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Taylor v. State, 889 P.2d 319, 328 (Okla. Crim. App. 1995). Expert testimony in Oklahoma is also governed by Okla. Stat. tit. 12, § 2702.
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Daubert, 509 U.S. at 590, 591 n.9 (“evidentiary reliability will be based upon scientific validity”).
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within the relevant community.261 The Court left federal trial courts with significant discretion, emphasizing that the inquiry was “a flexible one”,262 and in a later opinion held that the deferential abuse-of-discretion standard263 would apply to appellate review of the trial court’s decisions on the admissibility of forensic evidence.264 Daubert has had a significant impact in civil litigation, but has not been as effectively used in criminal cases and particularly capital cases.265 A review of reported decisions in federal criminal cases revealed that trial courts rarely restrict or exclude expert testimony offered by the prosecution and that appellate courts often deny appeals challenging the trial court’s decision to admit such evidence against criminal defendants.266 Reported decisions are, however, a limited snapshot of judicial decisions.267 Because evidentiary decisions are often made without a written ruling by the trial court or a subsequent appeal, it is unclear whether this trend would bear out when considering a larger pool of cases.268 The NAS Report recognized the disparity between civil and criminal cases269 and noted the limitations of criminal courts: The adversarial process relating to the admission and exclusion of scientific evidence is not suited to the task of finding “scientific truth.” The judicial system is encumbered by, among other things, judges and lawyers who generally lack the scientific expertise necessary to comprehend and evaluate forensic evidence in an informed manner, trial judges (sitting alone) who must decide evidentiary issues without the benefit of judicial colleagues and often with little time for extensive research and reflection, and the highly deferential nature of the appellate review afforded trial courts’ Daubert rulings.270 Moreover, resources between the civil system and the criminal justice system undoubtedly play a role in the application of Daubert: Unlike the extremely well-litigated civil challenges, the [often indigent] criminal defendant’s challenge is usually perfunctory. Even when the most vulnerable forensic sciences—hair microscopy, bite marks, and handwriting—are attacked, the courts routinely affirm admissibility citing earlier decisions rather than facts established at a hearing. Defense lawyers generally fail to build a challenge with appropriate witnesses and new data. Thus, even if inclined to mount a Daubert challenge, they lack the requisite knowledge and skills, as well as the funds, to succeed.271
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Id. at 593-594.
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Id. at 594.



Under the abuse of discretion standard of review, a lower court’s decision will only be reversed if it is determined to be “an unjustified, unsound, unreasonable, or arbitrary action.” Abuse of Discretion, The Law Dictionary (7th ed. 2002). 263
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See General Electric Company v. Joiner, 522 U.S. 136, 142-143 (1997).



See generally Paul C. Giannelli, Daubert and Criminal Prosecutions, 26 ABA Crim. J. 1 (2011), http://www.americanbar.org/content/dam/aba/publications/criminal_justice_magazine/fa11_SciEvidence.authcheckdam.pdf; Peter J. Neufeld, The (Near) Irrelevance of Daubert to Criminal Justice and Some Suggestions for Reform, 95 Am. J. Pub. Health S107 (2005), http://ajph.aphapublications.org/doi/pdf/10.2105/AJPH.2004.056333. 265



NAS Report, supra note 7, at 11 (recognizing that most evidentiary rulings are issued without published opinion and without appeal, thus the reported opinions are not a complete sample). It appears that the playing field is more level in civil cases, where plaintiffs and defendants both typically have access to experts, and that appellate courts are more likely to reverse a trial court’s ruling on the admissibility of evidence in a civil case. See id. (citing 1 D.L. Faigman, M.J. Saks, J. Sanders, and E.K. Cheng. 2007-2008. Modern Scientific Evidence: The Law and Science of Expert Testimony. Eagan, MN: Thomson/West at § 1.25, p. 105). 266
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Neufeld, supra note 265, at S110.



36



Chapter 2: Forensics



Daubert’s focus on the reliability and the relevance of evidence is crucial to safeguarding the integrity of the criminal justice system. The PCAST Report also provides guidelines for judicial officers to assess the scientific validity of expert testimony.272 Nevertheless, since the application of the Daubert factors is discretionary and trial courts’ admissibility determinations are often given deference, the NAS Report emphasizes that “[ j]udicial review, by itself, will not cure the infirmities of the forensic science community.”273 In some areas of forensic science, courts are becoming more reluctant to admit certain types of evidence. Courts now recognize that testimony linking microscopic hair examination to a specific defendant is unreliable, unless that match is confirmed by DNA analysis.274 Three Oklahoma death row inmates convicted in the late 1980s and exonerated a decade later had evidence presented against them at trial based on microscopic hair examinations.275 In two of the cases, expert testimony that linked the defendants to the crime was later found to be invalid.276 In the third case, the microscopic hair examinations used against the capital defendant at trial could not be impeached during post-conviction review because the evidence had disappeared.277 Nevertheless, given their centrality to the criminal justice system, public safety, and safeguarding against wrongful convictions, the forensic sciences must continue to improve, independent of judicial review.278



VI. Conclusion and Recommendations As this chapter details, most criminal justice stakeholders, public agencies, and members of the forensic science community agree there are serious concerns regarding the reliability of certain forensic science disciplines. Based on its extensive review, the Commission views the role of forensic evidence and testimony in capital trials with serious concern. As has been written elsewhere, popular television programs such as CSI and Bones have popularized the myth of iron-clad and unimpeachable forensic evidence. Both the public and stakeholders within the criminal justice system—prosecutors, defense attorneys, and judges—must be educated as to the many issues that can arise with this type of evidence. Although certain forms of forensic evidence can be of great use in solving crimes (such as DNA evidence), many others are of questionable efficacy. The high stakes of capital proceedings plainly require that any compelling scientific evidence that may be introduced against a defendant be supported by a demonstration of that evidence’s validity. The Commission believes that the recommendations that follow provide some important safeguards.
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PCAST Report, supra note 2, at 145.
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Neufeld, supra note 265, at S110 (citing J.L. Mnookin. Expert evidence, partisanship, and epistemic competence. 73 Brook. L. Rev. 1009, 1033 (2008)).
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See NAS Report, supra note 7, at 161.



Curtis McCarty, Robert Lee Miller, Jr., and Ronald Keith Williamson, who are three of ten death row inmates released from Oklahoma death row, the prosecution presented microscopic hair evidence against them at trial. In Miller and Williamson’s cases, that evidence was later discredited. In McCarty’s, the hair evidence went missing, and could not be impeached post-conviction. See Nat’l Registry of Exonerations, supra note 107; Nat’l Registry of Exonerations, Robert Lee Miller, Jr., law. umich.edu, http://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=3473 (last visited Jun. 22, 2016) [hereinafter Robert Lee Miller, Jr. profile]. 275



See Robert Lee Miller, Jr. profile, supra note 275; see also Nat’l Registry of Exonerations, Ronald Keith Williamson law.umich.edu, http://www.law.umich.edu/ special/exoneration/Pages/casedetail.aspx?caseid=3752 (last visited Jun. 22, 2016). 276



277 See Nat’l Registry of Exonerations, supra note 104. 278



NAS Report, supra note 7, at 110.
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Recommendation 1: Oklahoma should adopt the forensics reform recommendations of the 2013 Oklahoma Justice Commission report that have not yet been implemented. As discussed in this chapter, the Oklahoma Justice Commission issued a report (Justice Commission Report) in 2013 to the Oklahoma Bar Association (OBA) after two years of meetings and research. Originally convened to address issues in wrongful convictions, the Oklahoma Justice Commission made important recommendations that have not yet been implemented. One of the most important recommendations with respect to forensics is the establishment of “[a] committee consisting of representatives from CLEET, OSBI, Training Academies of the Oklahoma City, Tulsa, and Edmond Police Departments and the Forensic Science Institute (and possibly others).” The recommendation states that the committee “should meet to formulate a quality and enhanced training program for Crime Scene personnel [and that] [t]he program should be implemented in all Oklahoma police training academies.”  Another critical recommendation from the Justice Commission Report—which, to the Commission’s knowledge, has yet to be implemented—is the recommendation that “exemptions for Latent Print Examiners and Digital Forensic Analysts from current Oklahoma Law, 74 O.S. §150.37,” be removed and that “[l]atent print examinations and digital forensic examinations should be performed in an accredited laboratory [and that the] OBA should work with the Oklahoma Legislature to remove the exemptions from current state law.” The Commission agrees. The Commission also reiterates the recommendations in the Justice Commission Report concerning support for “the Office of the Chief Medical Examiner (OCME) in its attempt to regain national accreditation.” As mentioned in this chapter, an audit of the OCME by the National Association of Medical Examiners (NAME) resulted in the OCME’s loss of its voluntary accreditation. The Commission recognizes that OCME has already taken steps to regain NAME accreditation. In October 2016, for example, the OCME board of directors approved a sublease agreement to move into a new facility.279 OCME has also reduced its caseload backlog.  The Commission agrees with the recommendations above, as well as all other recommendations concerning forensic evidence in the Justice Commission Report, and urges their implementation. Recommendation 2: Oklahoma should follow best practices with respect to certification of forensics experts. Oklahoma should follow national standards and ethics codes for forensics practitioners as discussed in the 2009 National Academy of Sciences report (NAS Report) and the 2016 President’s Council of Advisors on Science and Technology report (PCAST Report), both of which are discussed throughout this chapter. These general standards include, but are not limited to, requirements for written examinations; supervised practice; proficiency testing; continuing education; recertification procedures; an adherence to a code of ethics; and effective disciplinary procedures.



Nadia Judith Enchassi, Governor Mary Fallin Says Sublease Agreement For New Medical Examiner’s Office Is Vital Step In Winning Back Accreditation, Wash. Times (Oct. 13, 2016).



279



38



Chapter 2: Forensics



Recommendation 3: With respect to capital cases, the Legislature should amend Oklahoma law to require that all biological evidence, and any evidence that may be the source of biological evidence, be retained until 60 days after the death of the inmate. Sources of biological evidence that may fall outside of the existing statute include, but are not limited to, clothing, ligatures, bedding, drinking containers, and cigarettes. The Commission applauds the Oklahoma Legislature for enacting 22 O.S. § 1372, which allows for the retention of biological evidence. In the statute, biological evidence is defined as evidence originating from the human body from which DNA evidence could be obtained.280 This definition excludes important evidence that may be the source of biological evidence. Other states have recognized the importance of sources of biological evidence. For example, the state of Texas has a more inclusive statute that defines biological evidence as any item that contains identifiable biological material.281 Moreover, the Texas Department of Public Safety has issued guidance for law enforcement regarding the parameters of biological evidence, as well as best practices for storage and preservation.282 When a punishment is irreversible, and to the extent that any sources of biological evidence—including items that do not originate from the human body but may still contain biological evidence—could prove innocence, Oklahoma should err on the side of preservation. Recommendation 4: The Oklahoma Supreme Court’s judicial training sessions for judges should include forensics training, including updates regarding developments in commonly used forensics fields. Training on the fallibility of forensic analysis is critical. Such training should be funded for defense counsel and prosecutors as well. Recommendation 5: Oklahoma should provide an avenue for post-conviction relief based on changing science that casts doubt on either the accuracy of an inmate’s conviction or the evidence used to obtain a sentence of death. Such a statute would provide an avenue of relief for individuals wrongfully convicted based on forensic analysis or testimony that has been undermined by advancements in science or newly discovered information about a faulty or unreliable forensic field.283



See Okla. Stat., tit. 22, § 1372(B) (“‘Biological evidence’ means physical evidentiary material originating from the human body from which a nuclear DNA profile or mitochondrial DNA sequence can be obtained or representative or derivative samples of such physical evidentiary material collected by a forensic DNA laboratory.”). 280



See Tex. Code Crim. Proc. Art. 38.43 (defining biological evidence as “any item that contains blood, semen, hair, saliva, skin tissue, fingernail scrapings, bone, bodily fluids, or any other identifiable biological material that was collected as part of an investigation of an alleged felony offense or conduct constituting a felony offense”). 281



See Tex. Dep’t Pub. Safety, Best Practices for Collection, Packaging, Storage, Preservation, and Retrieval of Biological Evidence (eff. Oct. 30, 2012), http://www.crime-scene-investigator.net/collection-packaging-storage-preservation-and-retrieval-of-biological-evidence-TX-2012.pdf). 282
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Innocence Protection Our criminal justice system can make mistakes. Sometimes those mistakes wrongfully deprive people of their freedom. Sometimes they allow the guilty to go free. Sometimes they do both. Most troubling, mistakes in our criminal justice system can, and have, cost innocent people their lives. This chapter explores the phenomenon of wrongful convictions—their frequency, how they come about, and their cost. Where relevant, it describes how Oklahoma’s branches of government have addressed wrongful convictions and the steps Oklahoma has taken to date to ensure innocence protection. It also sets forth continuing problems in Oklahoma’s system, which risk convicting and executing the innocent.



I. Background Nationally, 157 people from 27 states have been exonerated from death row since 1973.1 Of those exonerations, 10 occurred in Oklahoma,2 placing it in the top five states with the highest number of individuals released from death row due to evidence of innocence.3 While it is extremely difficult to measure, a recent study estimates that at least four percent of individuals sentenced to death in the United States are innocent.4 The study notes: The rate of exonerations among death sentences in the United States is far higher than for any other category of criminal convictions. Death sentences represent less than one-tenth of 1% of prison sentences in the United States, but they accounted for about 12% of known exonerations of innocent defendants from 1989 through early 2012, a disproportion of more than 130 to 1.5



To be included on the Death Penalty Information Center’s list of death row exonerations, defendants must have been convicted, sentenced to death, and subsequently either: “Been acquitted of all charges related to the crime that placed them on death row, or [h]ad all charges related to the crime that placed them on death row dismissed by the prosecution, or [b]een granted a complete pardon based on evidence of innocence.” Innocence List, Death Penalty Info. Ctr., http://www. deathpenaltyinfo.org/innocence-list-those-freed-death-row (last visited Mar. 7, 2017). 1



Id. The 10 Oklahomans are Charles Ray Giddens (charges dismissed 1981); Clifford Henry Bowen (charges dismissed 1986); Richard Neal Jones (acquitted 1988); Gregory Wilhoit (acquitted 1993); Adolph Munson (acquitted 1995); Robert Lee Miller, Jr. (charges dismissed 1998); Ronald Keith Williamson (charges dismissed 1999); Curtis Edward McCarty (charges dismissed 2007); Yancy Douglas (charges dismissed 2009); and Paris Powell (charges dismissed 2009). Id. 2



Id. Florida (26), Illinois (20), Texas (13), Oklahoma (10), and Louisiana (10) make up over half of the death row exonerations, accounting for 79 out of the 156. See Innocence and the Death Penalty, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/innocence-and-death-penalty?did=412&scid=6#inn-st. 3



4 Samuel R. Gross et al., Rate of False Conviction of Criminal Defendants Sentenced to Death, 111 Proceedings Nat’l Acad. Sci. 7230, 7230 (2014), http://www. pnas.org/content/111/20/7230.full. 5



Id. at 7230. This is largely because of the additional resources and attention required in capital cases. Id.
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Of the 157 death row exonerees nationwide, 52 percent (82) are black, 39 percent (61) are white, 8 percent (12) are Latino, and one percent (2) are “other.”6 In Oklahoma, five of the 10 individuals exonerated from death row are black and five are white.7 The 10 Oklahomans released from death row served a combined 96 years in prison.8



II. Causes of Wrongful Convictions There is no one cause of wrongful convictions. Instead, it is most often a combination of factors that implicate multiple components and actors within the criminal justice system, as well as external factors, such as community pressure to identify a perpetrator after a high-profile murder. For the 10 men exonerated from Oklahoma’s death row, multiple factors led to their wrongful conviction, including false confessions, mistaken eyewitness identification, false or misleading forensics, the use of jailhouse informants, official misconduct, and ineffective assistance of counsel.9 In February 2013, the Oklahoma Justice Commission (Justice Commission) issued a report (Justice Commission Report) to the Oklahoma Bar Association after two years of meetings and research.10 Originally convened to address issues in wrongful convictions, the Justice Commission Report contains recommendations—some of which have been adopted—related to eyewitness identifications, false confessions, and jailhouse informants.11 We address each of those subjects in turn. Concerns regarding ineffective lawyering and prosecutorial misconduct and error are addressed in separate chapters to this report. A. Eyewitness Identifications In 1981, Justice Brennan commented on the “powerful impact on juries” from eyewitness testimony.12 Quoting Dr. Elizabeth Loftus, a pioneer in the field of cognitive psychology, he wrote: “There is almost nothing more convincing than a live human being who takes the stand, points a finger at the defendant, and says ‘That’s the one!’”13 In Oklahoma, Don Roberts and Glynn Simmons were sentenced to death on the basis of one eyewitness identification for the 1974 murder of liquor store clerk Carolyn Rogers.14 During the offense, an 18-year-old customer, Belinda Brown, suffered a gunshot wound to the head.15 Police interviewed her at the hospital three days after the crime, along with a sketch artist who developed a composite sketch.16 Brown picked several different suspects out of at least nine police line-ups.17 A month after the murder, there were still no suspects.18 6



Innocence and the Death Penalty, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/innocence-and-death-penalty (last visited Feb. 3, 2017).
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Innocence Database, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/innocence (last visited Mar., 7, 2017).
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Id.



Browse Cases, Nat’l Registry of Exonerations, https://www.law.umich.edu/special/exoneration/Pages/browse.aspx (last visited Mar. 8, 2017) (filter column titled “State” by “Oklahoma”) (please note that this list omits three Oklahoma exonerations; a full list of the ten Oklahoma death row exonerees is available at the Death Penalty Information Center); Innocence Cases, Death Penalty Information Ctr., http://www.deathpenaltyinfo.org/node/4900 (last visited Mar. 8, 2017). 9



Press Release, Okla. Just. Comm’n, Oklahoma Justice Commission Issues Final Report, Adjourns (Mar. 1, 2013), http://www.okbar.org/news/Recent/2013/JusticeCommission.aspx. See also Okla. Justice Comm’n, Oklahoma Justice Commission Report to the Oklahoma Bar Association (Feb. 2013), at 20, http:// www.okbar.org/Portals/15/PDF/2013/Commission_Final_Report.pdf [hereinafter Okla. Justice Comm’n]. 10



See Okla. Justice Comm’n, supra note 10, at 7, 14, 26. The Justice Commission’s recommendations regarding eyewitness identifications are discussed in Section A; its recommendations regarding false confessions and jailhouse informants are discussed later in Section B. 11
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Watkins v. Sowders, 449 U.S. 341, 352 (1981) (Brennan, J., dissenting).
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Id. (quoting Elizabeth F. Loftus, Eyewitness Testimony 19 (1979)).



Kim Alyce Marks, Inmates Given Second Chance at Life, The Oklahoman, July 6, 1986, http://newsok.com/article/2152694; see also Oklahoma Prosecutor Believes Convicted Man May be Innocent, Innocence Project (May 16, 2014), http://www.innocenceproject.org/oklahoma-prosecutor-believes-convicted-man-may-be-innocent. 14



Ali Meyer, Prosecutor, Family Believe Convicted Murderer Could Be Innocent, KFOR News, May 15, 2014, http://kfor.com/2014/05/15/prosecutor-family-believe-convicted-murder-could-be-innocent. 15
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Eventually, Brown picked Roberts and Simmons out of an in-person line-up, though both men maintained that they did not know one another at the time of the murder.19 There was no physical evidence linking the men to the case;20 the two men were convicted on the basis of Brown’s identification.21 Another witness testified that she only saw the gun and not the perpetrators.22 Both men’s death sentences were later converted to life sentences.23 In recent years, the trial prosecutors have expressed doubts about Roberts’ and Simmons’ culpability, and the Oklahoma County District Attorney’s Office has been reviewing the case.24 The Edmond Police Department issued a statement in 2014 stating that another juvenile witness identified Roberts in a line-up, and that other circumstantial evidence pointed to the two men, including that Roberts bought a gun matching the description of the murder weapon days before the murder.25 Police reports indicate that a fingerprint and a bullet were found at the scene, though detectives testified at trial that no fingerprints were developed from the scene.26 Roberts was released on parole after serving 33 years.27 Simmons was denied parole in 2014 and remains in prison.28 In a criminal investigation and trial, eyewitness identifications are enormously powerful.29 A mock juror experiment underscores this reality. In the experiment, 150 participants were split into three groups.30 One group was told that there was no eyewitness to the crime, the second group was told that there was an eyewitness whom the defense lawyer said was mistaken, and the third group was told there was an eyewitness, but the defense lawyer had discredited him based on the witness’s very poor eyesight.31 82 percent of the mock jurors who were told there was no eyewitness then voted to acquit.32 72 percent of the second group, which believed there was a credible eyewitness, voted for guilt.33 The third group, who knew the eyewitness had been discredited, still voted 68 percent for guilt.34 Alarmingly, eyewitness identifications appear to be significantly more powerful than they are reliable. One academic study noted that “numerous analyses over several decades have consistently shown that mistaken eyewitness identification is the single largest source of wrongful convictions.”35 Indeed, since 1989, 31 percent of wrongful convictions nationwide—in capital and non-capital cases—involved mistaken eyewitness testimony.36 In Oklahoma, over that same period, mistaken eyewitness identification was present in 28 percent of the 32 known wrongful convictions.37 19
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Roberts v. State, 564 P.2d 246, 248 (Okla. Crim. App. 1977).
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See Elizabeth F. Loftus, Reconstructing Memory: The Incredible Eyewitness, 15 Jurimetrics J. 188 (1975), http://www.jstor.org/stable/29761487?origin=JSTOR-pdf&seq=1#page_scan_tab_contents. 29
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Donald P. Judges, Two Cheers for the Department of Justice’s Eyewitness Evidence: A Guide for Law Enforcement, 53 Ark. L. Rev. 231, 234 (2000) (quoting Gary L. Wells & Eric P. Seelau, Eyewitness Identification: Psychological Research and Legal Policy on Lineups, 1 Psychol. Pub. Pol’y & L. 765, 765 (1995)). 35



Browse Cases, Nat’l Registry of Exonerations, https://www.law.umich.edu/special/exoneration/Pages/browse.aspx (last visited Nov. 1, 2016) (filter column titled “Contributing Factors Display” by “Mistaken Witness ID”). 36
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The Justice Commission likewise found that misidentification hampers law enforcement investigations and has a number of harmful consequences, including both the obvious harm to the wrongfully convicted and an increased risk to public safety due to a failure to identify and apprehend those actually responsible for criminal wrongdoing.38 It can also further traumatize crime victims who may experience guilt for having contributed to a wrongful conviction. Factors affecting eyewitness reliability—along with the role of the courts in guiding jurors’ assessment39 of such evidence through admissibility hearings, expert testimony, and jury instructions—are discussed below. 1. Factors Affecting Eyewitness Identification Accuracy a. 



Witness and Environmental Factors



Concerns with the accuracy of eyewitness identification—and, in particular, cross-racial identification—have been well-known in the scientific community for the last 30 years. In the 1970s, researchers began studying the psychology of eyewitness identifications.40 Over the next several decades, research confirmed that eyewitness identifications are often unreliable and that their unreliability is influenced by factors such as stress, a witness’ physical condition (for example, whether they had been injured during a crime), and suggestive identification procedures.41 Of particular note, research has shown that stressful or violent events increase the chances of a misidentification.42 Additionally, a phenomenon called the “forgetting curve” demonstrates that a person’s ability to make an accurate identification decreases rapidly as time passes after an event.43 Studies show that cross-racial eyewitness identifications—when a person identifies someone of another race—are particularly inaccurate.44 Mistaken eyewitness identifications played a role in 72 percent of the more than 300 wrongful convictions since 1989 that have been overturned due to DNA evidence. 45 Of those DNA exonerations involving mistaken eyewitness identification, 40 percent were due to mistaken cross-racial identification.46 Okla. Justice Comm’n, supra note 10, at 14. Note that the Commission is not the only entity that has raised concerns about eyewitness identification. In 1998, the U.S. Department of Justice convened a task force to raise awareness about the need for strengthening eyewitness identification procedures. In its report, the task force cited a “growing body” of research and exonerees who were convicted primarily on the basis of flawed eyewitness testimony. Off. Just. Programs, Dep’t of Justice, Eyewitness Identifications: A Guide for Law Enforcement, at iii (1999), https://www.ncjrs.gov/pdffiles1/nij/178240.pdf (“Recent cases in which DNA evidence has been used to exonerate individuals convicted primarily on the basis of eyewitness testimony have shown us that eyewitness evidence is not infallible.”). 38



Justice Brennan noted in 1981 that “[t]he vagaries of eyewitness identification are well-known; the annals of criminal law are rife with instances of mistaken identification. Mr. Justice Frankfurter once said: ‘What is the worth of identification testimony even when uncontradicted? The identification of strangers is proverbially untrustworthy. The hazards of such testimony are established by a formidable number of instances in the records of English and American trials. These instances are recent – not due to the brutalities of ancient criminal procedure. [Felix Frankfurter, The Case of Sacco and Vanzetti, The Atlantic (1927)].’” Watkins, 449 U.S. at 350–51 (quoting United States v. Wade, 388 U.S. 218, 228 (1967)). He further noted that “[eyewitness] testimony is likely to be believed by jurors, especially when it is offered with a high level of confidence, even though the accuracy of an eyewitness and the confidence of that witness may not be related to one another at all.” Id. at 352 (quoting Elizabeth F. Loftus, Eyewitness Testimony 19 (1979)). One study conducted fifteen years ago demonstrated that eyewitness identifications also has a powerful impact on prosecutors: 84 percent of prosecutors believed that eyewitness testimony was “probably correct” ninety percent of the time. John P. Rutledge, They All Look Alike: The Inaccuracy of Cross-Racial Identifications, 28 Am. J. Crim. L. 207 (2001). 39
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One 1988 study of “own-race” bias—the ability to more accurately identify a person of one’s own race—showed that two or three hours after an interaction store clerks were able to identify customers of their own race at higher rates than customers of other races, but these clerks still were not highly accurate.47 Two things are striking about the 1988 study: its substantiation of own-race bias and the overall low rates of accurate eyewitness identification. Not only did the store clerks more accurately identify customers of their own race, but, even at their best, the clerks only had a 50-to-60 percent accurate identification rate.48 Similar results have been replicated in studies over the past three decades.49 b. Law Enforcement Factors In May 2001, Jeffrey Todd Pierce walked out of an Oklahoma prison after having served 15 years in prison for rape and robbery—crimes he did not commit.50 In 1986, when Pierce was accused of these crimes, the initial description did not match him. When law enforcement pointed him out to the victim, she could not identify him. Months later, Pierce was arrested and police officers presented the victim with a photo array that included a photo of Pierce wearing a tan shirt—an element of the victim’s initial description of the perpetrator. This time, the victim identified him. Pierce later was exonerated by DNA testing that conclusively proved his innocence and implicated another man in the crime.51 As Pierce’s story indicates, suggestive law enforcement techniques— often unintentional—also can increase the likelihood of misidentification and lead law enforcement to focus time and resources on the wrong suspect.52 2. Indicators of Accuracy Law enforcement, jurors, and judges tend to heavily rely on the confidence of an eyewitness as an indication of accuracy.53 In fact, social science has consistently demonstrated this to be false:54 People tend to overestimate the accuracy of their perceptions and memory. Thus, eyewitnesses are likely to be overconfident about the accuracy of their account of the crime and their identification of the suspect as the perpetrator of the crime. In addition, not only is an eyewitness’s memory of a crime highly malleable, but so is an eyewitness’s confidence in the accuracy of his or her memory of the crime. Many factors can increase eyewitness confidence, but do not in any way improve the accuracy of an eyewitness’s identification. For instance, questioning of an eyewitness by the police and prosecutor, confirmation feedback from a lineup administrator (e.g., “Good! You have identified the suspect.”), and learning that another eyewitness has also identified the suspect all increase an eyewitness’s confidence but not his or her accuracy. Post-event information has its greatest effect on the eyewitness’s confidence in erroneous information.55 47
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Research indicates that a number of predictable and preventable variables under the control of investigators can contribute to eyewitness misidentification. For example, eyewitnesses—when presented with a lineup of individuals and asked to select the perpetrator—“have great difficulty not selecting someone when the culprit is not in the lineup.”56 Simulation studies demonstrate that witnesses will attempt identification even when the actual culprit is not present unless they are given explicit instructions indicating that the witness may or may not be present and that “none of the above” is an acceptable response.57 When such an instruction is provided, the rate of false identification drops significantly.58 However, unbiased instructions do not completely resolve identification errors.59 There are a number of other points during the investigation when law enforcement may influence the witness. For example, one study demonstrates how investigations resemble experiments, and, at each stage, there is room for suggestion: [T]he police have a hypothesis (that the suspect is the culprit); they collect materials that could be used to test the hypothesis (e.g., picture of the suspect and filler pictures), they create a design (e.g., placing suspect’s picture in a particular position in an array), instruct the subject(s) (eyewitness or eyewitnesses); run the procedure (show the lineup to the eyewitness), record the data (identification of the suspect or not); and interpret the hypothesis in light of the data (decide whether the identification decision changes their assessment of whether the suspect is the culprit).60 Accordingly, eyewitness evidence—like other trace evidence—should be admitted during a trial if standard procedures are followed in producing it. These procedures can serve to minimize the chance of suggestion at each step of the process and serve as safeguards for wrongful convictions stemming from misidentification. Recognizing the fallibility of such procedures and eyewitness identification, the Justice Commission Report includes extensive recommendations designed to improve the accuracy and reliability of witness identifications produced through police line-ups and photo identifications.61 The report also recommends that law enforcement use “fillers”—non-suspects presented in lineups and photo arrays—who resemble the suspect (i.e., similar build and characteristics, such as clothing worn), as described by the witness.62 The Justice Commission emphasized that there should be no factors in the process that would call attention to the suspect (i.e., black and white photographs for the non-suspects, but a color photograph of the suspect; different sized photos for the suspect and non-suspects; a mugshot of the suspect but snapshots of the non-suspects).63 The Justice Commission also recommended that the administration be “double-blind.” This technique, designed to prevent bias, is one in which both the eyewitness and administrator of the line-up or photo array are not aware of the suspect’s identity.64 This prevents the administrator from giving the eyewitness verbal or nonverbal cues that may influence the eyewitness. The Justice Commission Report included a recommendation for law enforcement training on proper identification procedures. Another recommendation suggests revising the eyewitness identification jury instruction to add additional factors for the jury to consider, including “stress, lighting, presence of a weapon at 56
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the scene . . . cross-racial identifications and age factors.”65 Finally, the Justice Commission recommended that the Oklahoma Bar Association provide training on risks of unreliable eyewitness identifications to the Judicial Conference, the District Attorneys Association, and defense organizations.66 3. Court Guidance on Eyewitness Reliability a. Admissibility of Eyewitness Identifications The U.S. Supreme Court, while acknowledging that reliability issues exist, has done little to ensure the reliability of eyewitness identifications and not recognized the influence of cross-racial identifications or own-race bias.67 The Court’s decisions, when viewed as a whole, support admitting eyewitness testimony, “even where highly suggestive identification techniques are used, provided the identification is deemed reliable.”68 In 1967, the Supreme Court recognized that “identification evidence is peculiarly riddled with innumerable dangers and variable factors which might seriously, even crucially, derogate from a fair trial.”69 Five years later, in Neil v. Biggers, the Court set forth “general guidelines as to the relationship between suggestiveness and misidentification” and identified factors to assist courts to evaluate “the likelihood of misidentification.”70 In 1977, in Manson v. Braithwaite, the Supreme Court made clear that suggestive eyewitness identification procedures do not violate the Due Process Clause of the Fourteenth Amendment, “so long as the identification possesses sufficient aspects of reliability.”71 In Manson, the Court set forth a “totality of the circumstances” approach that must be considered in determining whether eyewitness testimony is reliable. This approach delineated at least five factors—from its decision in Biggers—to consider when making a reliability determination: [1] the opportunity of the witness to view the criminal at the time of the crime, [2] the witness’ degree of attention, [3] the accuracy of his prior description of the criminal, [4] the level of certainty demonstrated at the confrontation, and [5] the time between the crime and the confrontation. Against these factors is to be weighed the corrupting effect of the suggestive identification itself.72 Eyewitness identifications tainted by improper police procedure are only excluded if “a very substantial likelihood of irreparable misidentification” exists.73 And in 1981, the Supreme Court held that, unlike confession evidence, a judicial hearing to determine the admissibility of eyewitness testimony is not constitutionally mandated.74 Further, suggestive eyewitness identifications are not subject to a due process analysis unless the suggestive conditions were created by law enforcement.75 In 2012, the Court held that where there is no state action, a trial court does not need to make a pretrial reliability determination.76 65
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One academic analyzing the Supreme Court’s approach to eyewitness identifications summarized the limitations established by the Court as follows: There are two main issues with current Supreme Court case law regarding eyewitness identifications. The first is that a court will not even look at the reliability of the identification unless the procedure was police-orchestrated and unnecessarily suggestive. As a result, the scientific findings about the cross-race effect will not even be considered unless the police used an unnecessarily suggestive technique. Nevertheless, the cross-race effect will influence eyewitness testimony regardless of police procedure. The second issue builds upon the first— under current Supreme Court jurisprudence, trial judges can determine that an identification is reliable even if suggestive police practices were used, but these judges cannot determine that the identification is unreliable without suggestive police practices.77 Because the Supreme Court has provided limited guidance, it has fallen to the states to adopt procedures that safeguard against suggestive and unreliable eyewitness identifications, whether the factors influencing reliability are created by law enforcement or are simply due to the fallibility of eyewitness testimony. B. Oklahoma Guidance and Jury Instructions The Oklahoma Court of Criminal Appeals (OCCA) has largely focused on the curative power of jury instructions—the judge’s explanation to the jury of the laws and rules that should guide its deliberation—to provide some safeguards against faulty eyewitness identifications. The Oklahoma Uniform Jury Instruction (OUJI) on eyewitness identifications (CR-9-19) cautions that eyewitness testimony must be viewed critically and sets forth factors for the jury to consider when assessing such testimony: Eyewitness identifications are to be scrutinized with extreme care. Testimony as to identity is a statement of a belief by a witness. The possibility of human error or mistake and the probable likeness or similarity of objects and persons are circumstances that you must consider in weighing identification testimony.78 The standard for when judges must give the instruction has evolved over time through rulings by the OCCA. In a 1975 case, the OCCA identified four factors related to the reliability of an eyewitness identification.79 Those factors examine whether: 1) the witness had an opportunity to observe the perpetrator clearly; 2) the witness is positive in his or her identification; 3) the witness’s identification is not later weakened by a prior failure to identify the perpetrator; and 4) the witness’s testimony “remains positive and unqualified” and is not altered by cross-examination.80 In this particular case—in which the witness, at trial, initially hesitated but then identified the defendant—the OCCA found that the trial court did not err in refusing to give a cautionary jury instruction.81 Because the four factors were present, the reliability of the eyewitness statement was not seriously in question.82
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Id.; see also Hall v. State, 565 P.2d 57 (Okla. Crim. App. 1977) (finding no error in refusal to give cautionary instruction where witness satisfied four factor analysis for eyewitness identification reliability); Pisano v. State, 636 P.2d 358 (Okla. Crim. App. 1981) (finding witness met four factor analysis for eyewitness identification reliability and thus no error in refusal to give cautionary instruction). 81
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In 1984, the OCCA added a fifth factor to consider the reliability of eyewitness identification: the accuracy of the witness’s prior identification of the perpetrator.83 In McDoulett v. State, the witness made inaccurate statements about the perpetrator and was not in a position to observe the perpetrator clearly; the OCCA found that the trial court should have given a cautionary jury instruction.84 The OCCA also stated that the factors to consider for reliability of eyewitness identification, as laid out in previous cases, were not an exhaustive list and that a cautionary instruction should be given where “identification is a critical element of the prosecution’s case and serious questions exist concerning the reliability of that identification.”85 The OCCA, in 1987, determined that where the witness substantially met the five factors laid out in previous case law, the defendant was not prejudiced by the trial court’s refusal to give a cautionary jury instruction regarding the credibility of eyewitness identification.86 Two years later, the OCCA held that if the witness was not in a position to clearly observe the perpetrator and the identification appeared unsure, the trial court should have instructed the jury on the reliability of eyewitness identification.87 In 2016, OUJI CR-9-19 was amended to include a non-exhaustive list of elements to consider when determining whether the witness could properly observe the perpetrator, such as lighting, distance, stress level of the witness, and other circumstances established by the evidence.88 The updated instruction also describes how a jury might determine the weight of the eyewitness identification, which includes looking to such things as when the identification was made and whether the witness described the perpetrator before the identification occurred.89 The amended instructions include some—though not all— of the language recommended in the Justice Commission Report, discussed above.90 It appears as though the Justice Commission’s related recommendations have not yet been adopted. 1. Expert Testimony on Eyewitness Identification Reliability One safeguard against misidentification that the Justice Commission Report did not discuss—and that Oklahoma’s courts have not squarely addressed—is the admission of expert testimony on eyewitness identification. Such testimony could provide helpful context to jurors considering eyewitness-identification evidence,91 and its admissibility could be guided by the relevant sections of the evidence code and the Daubert factors (discussed in the Forensics chapter).92 C. Coerced and False Confessions and Interrogation Techniques “A defendant’s confession is ‘probably the most probative and damaging evidence that can be admitted against him,’ so damaging that a jury should not be expected to ignore it even if told to do so . . . .”93 A false confession 83
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is “a false admission of guilt” followed by a “postadmission narrative, which includes details about how or why the crime was committed.”94 Confessions, even without a post-admission narrative, are incredibly powerful evidence, and juries give them great weight, even if it is known that the confession was coerced or recanted.95 Of the 1,810 exonerations nationwide since 1989, 234 of them involved a false confession.96 Of the 10 men exonerated from Oklahoma’s death row, two cases—those of Robert Miller, Jr., and Ronald Keith Williamson— involved false confessions.97 In reviewing 301 wrongful convictions, including both capital and non-capital cases, the Justice Commission Report found that 27 percent of wrongful convictions involved false confessions.98 These numbers are consistent with studies of known wrongful conviction that have identified false confessions as a “substantial contributor” in 15 to 25 percent of cases.99 Most documented false confessions occur in murder cases and cases that are high profile.100 1. The Supreme Court on Coerced and False Confessions In the 1966 landmark decision of Miranda v. Arizona,101 the U.S. Supreme Court recognized the potentially coercive nature of psychological confession techniques.102 It was out of this recognition that the Miranda warnings were borne: prior to any custodial interrogation,103 a suspect must be informed of the right to remain silent, that anything he says may be used as evidence against him, and that he has the right to an attorney.104 The Miranda Court traced the history of interrogations in the U.S., acknowledging that early interrogation techniques—known as the third degree—relied on physical brutality and intimidation to obtain confessions from suspects.105 A 1931 national report to Congress detailed the physical violence used against suspects by police.106 The report stated, “Not only does the use of the third degree involve a flagrant violation of law by the officers of the law, but it involves also the dangers of false confessions, and it tends to make police and prosecutors less zealous in the search for objective evidence.”107 The use of physical torture and sleep
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Id. at 464 n.33. Two years before Miranda, the Supreme Court decided Jackson v. Denno, in which the Court held that a defendant objecting to the admission of confession evidence was constitutionally entitled to a hearing to determine its voluntariness. 378 U.S. 368, 376-377 (1964). 102
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deprivation in interrogations continued well into the late 1960s,108 though the U.S. Supreme Court ruled in 1936 that coerced confessions obtained through physical violence “vitiated the judgment” and violated a defendant’s due process rights.109 Interrogation techniques shifted to psychological measures with the popularization of a method developed by Fred Inbau and John Reid—now commonly known as the Reid technique—in the early 1960s.110 The Miranda Court reiterated that “‘this Court has recognized that coercion can be mental as well as physical, and that the blood of the accused is not the only hallmark of an unconstitutional inquisition.’”111 The Court noted that modern interrogations were still marked by secrecy, designed to deprive a suspect of “every psychological advantage.”112 The Court reported that to disarm a suspect, law enforcement are instructed to, among other things, assume a suspect’s guilt, “maintain only an interest in confirming certain details” of the offense, actively discourage explanations of innocence, and “induce a confession out of trickery,” such as putting the suspect in a line-up to be identified by false witnesses.113 While Miranda tacitly accepted the use of deceptive tactics in interrogations, three years later, in Frazier v. Cupp, the Court held that deception was just one of many factors to consider in determining the constitutionality of an interrogation.114 In the 50 years since Miranda, studies have shown that the Miranda warnings are a procedural formality with no discernible effect on preventing coerced or false confessions.115 This concern is discussed in more detail below. Prior to 1991, a finding that a defendant’s conviction was based, at least in part, on a coerced or involuntary confession automatically resulted in a new trial on due process grounds and was not subject to harmless error analysis.116 Since the Supreme Court’s decision in Arizona v. Fulminante,117 however, courts have applied harmless error analysis118 to the admission of a coerced confession. Now, it is possible that, although a due process violation occurred, a defendant’s conviction could nonetheless be upheld.119 2. Types of False Confessions There are three types of false confessions: “voluntary” false confessions, “coerced-compliant” false confessions, and “coerced-internalized” false confessions. A voluntary false confession is one that is made in the absence of police interrogation and often involves persons with mental health issues.120 108 See, e.g., Chambers v. Florida, 309 U.S. 227 (1940); Vernon v. Alabama, 313 U.S. 547 (1941); Pressley v. State, 112 P.2d 809 (Okla. Crim. App. 1941); Ward v. Texas, 316 U.S. 547 (1942); Lyons v. State, 138 P.2d 142 (Okla. Crim. App. 1943), overruled on other grounds by Hopper v. State, 736 P.2d 538, 540 (Okla. Crim. App. 1987); Ashcraft v. Tennessee, 322 U.S. 143 (1944); Malinski v. New York, 324 U.S. 401 (1945); People v. Wakat, 114 N.E.2d 706 (Ill. 1953); Kier v. State, 132 A.2d 494 (Md. 1957); People v. Matlock, 336 P.2d 505 (Cal. 1959); People v. Portelli, 205 N.E.2d 857 (N.Y. 1965). 109
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With a coerced-compliant false confession, a person confesses to a crime despite knowing they are innocent because of the pressures of coercive interrogation techniques.121 The situation is one in which a suspect perceives falsely confessing to be the better of two options (i.e., confessing or continuing the interrogation).122 Coerced-internalized confessions occur where an innocent suspect, even if only temporarily, believes that they committed the offense.123 A coerced-internalized false confession necessarily involves deception on the part of the interrogator.124 Such a confession is often recanted shortly after or sometimes even during an interrogation.125 A recent study on coerced-internalized confessions resulted in 70 percent of participants reporting a false memory of adolescent criminal activity that involved an interaction with police.126 The participants met with the same researcher three times and were asked about a true and false memory at each interview.127 Given the participants’ surprisingly high rate of false memory, the study was concluded before all 60 persons participated.128 The study has important implications for the legal system and the interrogation methods used by law enforcement: the “results align with the literature suggesting that exposure to misinformation provided by interviewers can lead to major distortions in memory.”129 The authors highlight, though, that an important distinction between this study and actual police interrogations is that there were likely no perceived negative consequences to confessing to the false criminal or noncriminal event in the study.130 3. Basic Interrogation Tactics a. Physical Coercion and Sleep Deprivation It is well-established that physical coercion renders a confession involuntary. As previously discussed, the U.S. Supreme Court held in 1936 that a coerced confession obtained by means of physical violence violated the Due Process Clause of the Fourteenth Amendment and mandated reversal of a conviction.131 In that case, the three suspects had been beaten and physically tortured for days, at the end of which all three confessed.132 Sleep deprivation may also play a part in false confessions. A study on sleep deprivation and false confessions found that sleep-deprived participants were 4.5 times more likely to sign a statement containing false information than rested participants.133 The study further found that the results suggested that persons with an “impulsive cognitive style” were more likely to sign a false statement when sleep deprived than other persons.134 121
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Depriving a suspect of sleep—whether intentionally as part of an interrogation strategy or incidentally as part of a lengthy interrogation—may compromise the reliability of evidence obtained from an innocent suspect in an interrogation and put innocent suspects at increased risk. To this end, our findings provide an additional justification for the importance of videotaping all interrogations, thus providing judges, attorneys, experts, and jurors with additional opportunities to evaluate the probative value of any confession that is obtained.135 The study also recommends that suspects’ fatigue be assessed before and during an interrogation.136 Further, while noting that the results suggested a correlation between false confession and sleep deprivation, the authors recognize that the study did not provide information on the impact of sleep deprivation on true confessions.137 b. Psychological Coercion and False Confessions We now know that psychological coercion can and does elicit false confessions. It may be time to more broadly consider the influence of psychological coercion on the voluntariness and reliability of a confession, especially in light of studies that conclude the Miranda warnings are largely ineffective in protecting one’s Fifth Amendment right against self-incrimination.138 The 1,810 nationwide exonerations since 1989 include 227 wrongful convictions involving false confessions, all after the individuals received Miranda warnings.139 Almost three quarters of the 227 cases involving false confessions were murder cases.140 One researcher recommends broad reforms to Miranda to guard against false confessions, including communicating Miranda warnings through a non-law enforcement medium, such as a video; notifying a suspect of the length of an interrogation; video recording all interrogations; and changing the strength of the Miranda warnings depending on the specific characteristics of a suspect (e.g., if the suspect is a juvenile or has mental health issues or intellectual disabilities).141 c. Common Investigative Errors Leading to False Confessions Regardless of the method used, there are three investigative errors commonly associated with false custodial confessions: misclassification, coercion, and contamination.142 Misclassification occurs when law enforcement incorrectly decides that an innocent person is guilty.143 This can happen for many reasons, including making an erroneous determination that a suspect’s assertions of innocence are false, or identifying an innocent suspect through a description of the perpetrator or a faulty eyewitness identification.144 Coercion can come into play during an interrogation relying on an accusatory style that assumes a suspect’s guilt, or in extreme instances can involve physical violence or deprivation of sleep or food.145 Finally, contamination occurs when a law
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enforcement officer implies or provides crime-specific information to a suspect during an interrogation, which can bolster a confession’s post-admission narrative.146 Of course, some basic details could also be known by a suspect through media reports or other external factors. Studies have demonstrated links between the style of interrogation and the risk of a false confession. A recent study notes: During interviewing, asking leading questions, introducing new and inaccurate information, and pressuring or expecting the interviewee to report memory details may facilitate such an inaccurate account. In legal contexts, interviewing techniques such as guilt-presumptive and confrontational approaches are thought to facilitate false confessions and promote inaccurate witness accounts, which can ultimately lead to procedural injustice and wrongful imprisonment.147 In the instance of a false confession, a suspect’s post-admission narrative will likely contain multiple guesses and wrong answers and will likely contradict evidence in a case.148 Most importantly, while a guilty suspect’s confession and post-admission narrative will lead police to “new, missing, or derivative crime scene evidence, provide them with missing information, explain seemingly anomalous or otherwise inexplicable crime facts, and [are] likely be corroborated by objective evidence,” a false confession will not.149 These principles are illustrated by the case of Robert Lee Miller, Jr., an Oklahoman who falsely confessed to the 1986 rape and murder of 83-year-old Anna Laura Fowler and 92-year-old Zelma Cutler.150 Robert Miller, Jr., was convicted and sentenced to death for both murders and was eventually exonerated on the basis of DNA evidence.151 His conviction was based in large part on his false confession.152 A drug user, it is likely that Miller was under the influence at the time of his confession.153 His interrogation lasted roughly 12 hours, and Miller’s confession was given in the form of a dream vision, with him channeling the killer.154 At trial, the prosecution relied on the fact that Miller knew details only known by the true killer.155 However, Miller’s interrogation shows multiple guesses as to an object left behind at the scene and the way the killer entered the residences, as well as consistent assertions by Miller that he did not commit the murders.156 Other Oklahoma cases demonstrate how vulnerable populations may be induced to confess based on false promises by interrogators. In 1994, Michelle Murphy was a teenage mother “from the wrong side of the tracks in west Tulsa.”157 Her infant son was brutally killed in her home, and, when law enforcement officers arrived at the crime scene, they took Murphy’s daughter into protective custody. Under questioning, Murphy “made incriminating statements to a Tulsa police detective . . . because he badgered her and promised she could see
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her daughter if she confessed.”158 Murphy never saw her daughter again. Twenty years later—throughout which Murphy maintained her innocence—DNA testing revealed that blood from an unknown source found at the crime scene was not a match to Murphy. The prosecuting attorney filed a motion to vacate her conviction, and, in 2014, Murphy was released from prison and formally declared innocent.159 Another investigative tactic that heightens the risk of a false confession is interrogators’ minimization of the crime through “‘theme development,’ a process of providing moral justification or face-saving excuses, making confessions seem like an expedient means of escape.”160 Social science research indicates that “people are highly influenced by perceived reinforcements” and that “suspects infer leniency in treatment from minimizing remarks that depict the crime as spontaneous, accidental, pressured by others, or otherwise excusable—even in the absence of an explicit promise.”161 For populations already susceptible to falsely confessing, interrogators’ use of implied false promises further increases the likelihood that a false confession will be obtained. 4. Formal Methods of Interrogation The next sections consider a few common interrogation methods used by law enforcement. a. Reid Technique: Accusatory Method As discussed, supra,162 the shift to psychologically coercive, rather than physically coercive, interrogation methods took root with the Reid technique, which became popular in the 1960s.163 In the 1943 case of Lyons v. State, the OCCA described an early version of the Reid technique, stating: [Law enforcement officers] constituted themselves a tribunal unknown to the law and proceeded without warrant to subject the man to a secret examination, from which his friends and his counsel were carefully excluded. They assumed his guilt, and refused to credit his denials and his protestations of innocence, or to accept anything he might say in his own behalf until they had extorted from him the alleged confession. Such proceedings are without excuse or justification, and to tolerate them or to ignore them without rebuke is to bring reproach upon the law and convert the administration of justice into an engine for the perpetration of rank injustice.164 The OCCA’s description follows the fundamental steps associated with the Reid technique: deprive the suspect of support, conduct an interrogation in private, assume guilt, reject assertions of innocence, and persevere until a confession is obtained.165 The current president of Reid and Associates asserts that false confessions are the product of interrogators deviating from the Reid technique.166 In practice, many interrogators skip the first step of the Reid technique—a non-accusatory interrogation—and instead begin with the assumption of guilt and
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rejection of denials that are now associated with a Reid interrogation.167 Notably, studies of law enforcement officers’ ability to accurately assess a suspect’s nonverbal cues reveal that officers are no better than laypersons at assessing whether someone is lying, albeit they are more confident in their conclusions.168 Indeed, the Reid technique has no scientific foundation and was based, in part, on the polygraph, a test with known reliability issues.169 The Reid technique remains the most widely used interrogation method in the U.S., though there are some discussions of reforms in the federal government and within some law enforcement agencies.170 In fact, in March 2017, one of the country’s largest police consulting firms—which trains hundreds of thousands of police officers nationwide and federal agents at nearly every major agency—announced that it will stop teaching the Reid technique to law enforcement.171 The firm’s president and CEO stated, “More and more of our law enforcement clients have asked us to remove it from their training based on all the academic research showing other interrogation styles to be much less risky.”172 The Reid technique undoubtedly produces confessions, but the law enforcement community is increasingly concerned as to whether its coercive methods play a role in false confessions. b. Information Gathering Methods Other countries have abandoned psychologically coercive interrogation techniques in favor of information gathering methods.173 The United Kingdom, for example, uses a method called PEACE, which stands for Planning and preparation, Engage and explain, obtain an Account, Closure, and Evaluation.174 It is not permissible for law enforcement in the U.K. to lie to suspects.175 Canada has shifted to the “cognitive interview” in recent years, which is non-confrontational and uses open-ended questions designed to solicit a narrative from a suspect.176 Proponents of the Reid technique assert that the PEACE method of interrogation, used in the U.K., is included within the first step of the Reid technique, which is a non-accusatory fact finding interview.177 A 2012 metaanalysis of accusatory (e.g., Reid technique) and information gathering (e.g., PEACE method) interrogation methods revealed preliminary results showing that while both methods are “associated with the production of confessions . . . the information gathering method increased the likelihood of true confessions, while reducing the likelihood of false confessions.”178
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c. High-Value Detainee Interrogation Group: Interview-style Method The High-Value Detainee Interrogation Group (HIG), formed in 2009, grew out of an Executive Order179 intended “to improve the effectiveness of human intelligence-gathering [and] to promote the safe, lawful, and humane treatment of individuals in United States custody.” The HIG has two main functions: to collect intelligence through national security interrogations, and to develop best practices for interrogations through scientific research.180 The HIG’s research program has become a major funder of public research on interrogations and has also begun to train a small number of law enforcement agencies in the U.S. in its non-coercive interrogation techniques.181 The Los Angeles Police Department became HIG’s first test ground; the interview-style interrogation approach championed by HIG was instrumental in obtaining information that led to charges and an eventual conviction in the infamous murder of art collector Hervey Medellin.182 In Los Angeles, officers were initially resistant to a new method, but have become convinced that the HIG’s approach and the techniques it uses work.183 The LAPD has assessed the success rate of the HIG’s methods by asking whether interrogations have revealed new case information—rather than solely whether a confession was obtained—and estimate a 75 to 80 percent success rate.184 According to the HIG, “an effective interrogation requires an individualized, flexible, rapport-based, and information-gathering approach.”185 Gaining a suspect’s trust is key. Interrogations are monitored and recorded, and interrogation rooms can be designed to draw out a suspect by keeping him comfortable. For example, more open space with windows can put people at ease and make it more likely that they will disclose information.186 A former HIG director, Frazier Thompson, recently disavowed waterboarding and other coercive techniques and made clear that the HIG’s practices are “humane, lawful and based on the best science available” which demonstrate that “rapport-based techniques elicit the most credible information.”187 5. Vulnerable Populations and Coerced Confessions Anyone can make a false confession, but juvenile suspects and suspects who are intellectually disabled or mentally ill are particularly susceptible to falsely confessing due to their cognitive limitations and particular vulnerability to psychological pressure.188 The chart on the next page compiles information from the National Registry of Exonerations regarding the 1,810 wrongful convictions from 1989 to November 2016 and demonstrates the relationship between false confessions and intellectual disability or mental illness, as well as the relationship between false confessions and a suspect’s age at the time of the offense.189
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Table 1: Exonerations And Rates Of False Confessions For Defendants With Mental Illness Or Intellectual Disability And Juveniles (1989-2016) Number Exonerated



Percent Who Falsely Confessed



103



72%



1,707



9%



Number Exonerated



Percent Who Falsely Confessed



1,651



10%



16–17 at time of crime



116



33%



14–15 at time of crime



36



53%



Under 14 at time of crime



7



86%



Mental illness or intellectual disability No disability reported



18 or older at time of crime



Source: Data obtained from the National Registry of Exonerations (as of Nov. 1, 2016)



6. Safeguarding Against False Confessions The Justice Commission Report recommended that—in order to prevent coerced confessions and protect law enforcement from unfair accusations—legislation should be adopted requiring the videotaping of interrogations related to serious felonies when possible.190 Moreover, when an interrogation is not videotaped, the report recommended a rebuttable presumption of inadmissibility.191 It also recommended that the Council on Law Enforcement Education and Training (CLEET) adopt a model policy based on the recommended legislation and provide training for all law enforcement agencies. Specifically, the CLEET model policy “shall include special protocols to be followed in order to guard against false confessions from juveniles, suspects who exhibit indicators of mental or cognitive deficiency, and suspects for whom English is not their native language.”192 When the Justice Commission Report was issued, four Oklahoma law enforcement agencies had voluntarily adopted recording requirements: Moore Police Department, Norman Police Department, the Oklahoma County Sheriff’s Office, and Tecumseh Police Department.193 D. Jailhouse Informants Of the 34 exonerations in homicide cases in Oklahoma, four—two capital and two non-capital—involved jailhouse informant testimony.194 According to a 2004 report, jailhouse informants are the leading cause of wrongful convictions in capital cases in the U.S.195 Jailhouse informants have long been considered to be of questionable reliability. Over 60 years ago, the U.S. Supreme Court noted that “[t]he use of informers, accessories, accomplices, false friends, or any of the other betrayals which are ‘dirty business’ may raise serious 190
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questions of credibility.”196 Due to these concerns, government commissions have been formed to investigate jailhouse informants and their participation in criminal cases. From Los Angeles197 to Illinois198 to Canada,199 these commissions have consistently reached the same conclusion—that jailhouse informants are untrustworthy and unreliable. Confessions by co-defendants raise reliability concerns similar to the testimony of jailhouse informants, as co-defendants are often offered leniency in exchange for testifying against their co-defendant. Further, codefendants sometimes inculpate innocent persons who are charged and convicted as co-defendants; likewise, innocent persons who falsely confess sometimes implicate others who also are innocent.200 The National Registry of Exonerations includes 195 exonerations involving co-defendant confessions that implicated the exonerees.201 In 1980, the U.S. Supreme Court ruled that the prosecution’s use of a government informant who “deliberately elicited” information from a criminal defendant regarding pending charges violated a defendant’s due process rights.202 Eleven years later, in Arizona v. Fulminante, the Court held that a coerced confession obtained by a government informant likewise violated due process but could be subject to a harmless error analysis.203 In 1999, the OCCA considered the prosecution’s use of a jailhouse informant in Dodd v. State.204 Two years earlier, Rocky Dodd had been convicted of a double homicide and sentenced to death.205 Among the evidence against Dodd was the testimony of jailhouse informant Kenneth Bryant. Bryant testified that Dodd confessed to him while they were incarcerated in the Oklahoma County Jail.206 This was not the first instance of Bryant offering testimony favorable to the prosecution: in six separate death penalty cases since 1979, Bryant had provided such help to Oklahoma County prosecutors.207
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After notifying investigators that Dodd had confessed, but before he testified at Dodd’s trial, Bryant recanted his statement, explaining that “he told the investigator ‘what she wanted to hear’ in hope that she would arrange for him to get [out of jail] so he could . . . return to his dying wife.”208 On appeal, the OCCA granted Dodd a new trial because the trial court erred in not allowing letters written by Bryant to be introduced as impeachment evidence. The OCCA also put into place safeguards for regulating the use of jailhouse informant testimony, including a pre-trial “reliability hearing” to determine the admissibility of such testimony.209 On the government’s petition for rehearing, which the court granted on a vote of three to two,210 the OCCA issued a second opinion in which it granted Dodd relief.211 In that ruling, the OCCA imposed notice requirements prior to the use of jailhouse informant testimony.212 A reliability hearing would not, however, be required in cases involving jailhouse informants.213 The notice requirements in Dodd mandate that in all cases involving a jailhouse informant, the prosecution should provide to the defense at least 10 days before trial: (1) The complete criminal history of the informant; (2) any deal, promise, inducement, or benefit that the offering party has made or may make in the future to the informant; (3) the specific statements made by the defendant and the time, place, and manner of their disclosure; (4) all other cases in which the informant testified or offered statements against an individual but was not called, whether the statements were admitted in the case, and whether the informant received any deal, promise, inducement, or benefit in exchange for or subsequent to that testimony or statement; (5) whether at any time the informant recanted that testimony or statement, and if so, a transcript or copy of such recantation; and (6) any other information relevant to the informant’s credibility.214 Further, the OCCA in Dodd required that the Oklahoma jury instructions be amended to caution the jury that testimony from a jailhouse informant “must be examined and weighed by you with greater care than the testimony of an ordinary witness” and directs the jury to consider whether the informant’s testimony is “affected by interest or prejudice against the defendant.”215 In adopting the new discovery requirements and amended jury instruction, the OCCA recognized the “insidious reliability problems” inherent in the prosecution’s use of jailhouse informants, stating that “[i]rrespective of whether initially contacted by the state, most informants relay incriminating statements to the state in expectation of benefit in exchange.”216 In a special concurrence, one judge would have mandated the reliability hearing in the original opinion, which 208
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would “allow the trial court to perform its gatekeeping function and filter out prejudicial jailhouse informant testimony that is more probably false than true.”217 In calling for institution of a pre-trial reliability hearing, the special concurrence noted that: We must take certain precautions to ensure a citizen is not convicted on the testimony of an unreliable professional jailhouse informant, or snitch, who routinely trades dubious information for favors. The use of such untrustworthy witnesses carries considerable costs, especially in death-penalty cases, by undermining the foundation of cases where the stakes are the highest. The misuse of such informants also adds financial costs to taxpayers when convictions based on their testimony are reversed to be retried.218 The Justice Commission Report included several recommendations regarding jailhouse informants that include a minor addition to the Dodd jury instruction;219 codifying and expanding the discovery mandates in Dodd;220 adopting the pre-trial reliability hearing discussed in Dodd’s special concurrence, discussed supra; and training for defense, prosecution and trial judges regarding jailhouse informant testimony.221 In making these recommendations, the Justice Commission recognized the significant role that jailhouse informants play in wrongful convictions.222 Since the Justice Commission Report, the jailhouse informant jury instruction has been modified to include the recommended addition.223 Its other recommendations do not appear to have been implemented.



III. Cost of Wrongful Convictions A. Human Costs Wrongful convictions impact the lives of victims, those wrongly convicted, and their families. One study attempted to capture the impact of wrongful convictions on victims.224 A number of victims interviewed by the researchers described the wrongful conviction as being “comparable” or “worse than [that of] their original victimization.”225 Speaking to the Oklahoma State Senate regarding the wrongful conviction of Ronald Williamson for the murder of her cousin Debbie Carter, Christy Sheppard remarked: “In our case the burden of guilt and shame will never go away. For feeling like we played a part in the wrongful conviction of an innocent man; for projecting all the tragedy of Debbie’s murder on him; for taking him away from his family; for him spending twelve years on death row and completely going insane, for a crime he did not commit.”226 As for those wrongfully convicted, the 10 Oklahomans released from death row served a combined 96 years in prison and spent an average of 10 years on death row.227 The impact is devastating. The Innocence Project 217
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reports that “[p]sychological research of the wrongfully convicted shows that their years of imprisonment are profoundly scarring.”228 The organization notes that: Many suffer from post-traumatic stress disorder, institutionalization and depression, and some were victimized themselves in prison. Physically, they have aged ahead of their peers, and often their health has suffered from years of sub-standard prison health care.229 Additionally, the fear of repeat accusations may also impact the social lives of exonerees after their release, causing them to retreat from the company of others.230 “I can’t write letters. I can’t talk on the phone. I don’t like to visit. I don’t like to go anywhere. I don’t like to leave the house. What’s the point? So the days go by, and pretty soon it’s one year, it’s three years, it’s five years, it’s, you know? Don’t wanna bust out of my comfort zone. Don’t wanna grow,” recounts Gary Gauger, who spent almost three years on Illinois’ death row after being wrongfully convicted for murdering his elderly parents.231 Gregory Wilhoit spent five years on death row for the 1987 rape and murder of his estranged wife, Kathy, the mother of his two daughters.232 At Wilhoit’s original trial, the prosecution sought to link Wilhoit to the murder through bite mark evidence and the testimony of two dentists—neither of whom had any forensic experience— who testified that the mark must have come from Wilhoit.233 During post-conviction proceedings, however, eleven forensic odontologists testified that the bite mark did not match Wilhoit.234 He was acquitted at a retrial in 1993.235 The real perpetrator has never been found.236 Before he passed away in 2014, Greg Wilhoit told interviewers, “The toughest parts have been re-assimilating into society, and dealing with emotional and psychological damage from my experience. I lost the opportunity to raise my two daughters . . . I struggled for about five years, and have been in counseling for post-traumatic stress syndrome.”237 Exonerees often struggle to find gainful employment after their release because of the social stigma of having been incarcerated.238 Oklahoma death row exoneree Curtis McCarty recounts his experience since his release: “The reality of it is I’m an outcast. I’m unemployable. I’m damaged. I’m not the same person I was when I went in.”239 In many cases, exonerees have even less access to resources and state support after their release for wrongful incarceration than ex-offenders or parolees.240 “One of the biggest challenges is that once an innocent person comes out of prison, they are not equipped with the tools to reintegrate into society, and that’s something that money alone can’t solve,” New Jersey Representative Donald Payne told the New York Times.241 “At a minimum, Making Up for Lost Time: What the Wrongfully Convicted Endure and How to Provide Fair Compensation, Innocence Project (Dec. 2, 2009), http://www. innocenceproject.org/executive-summary-making-up-for-lost-time-what-the-wrongfully-convicted-endure-and-how-to-provide-fair-compensation. 228
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the state and the federal government should help innocent people make the transition out,” said Theresa Newman, who runs a wrongful conviction program at Duke University Law School.242 B. Costs to Public Safety Robert Lee Miller, Jr., an Oklahoma death row exoneree, who was acquitted by DNA evidence of the rape and murder of two elderly women at his 1998 retrial, did not receive compensation for his wrongful conviction.243 Miller spent 11 years on Oklahoma’s death row.244 He was one of four people whose conviction resulted from the fraudulent lab work of Joyce Gilchrist, an Oklahoma City police chemist.245 The real perpetrator, Ronald Lott, was subsequently prosecuted and convicted of rape and murder based on the same DNA evidence; Lott was executed in 2013.246 Although Miller was exonerated by DNA evidence and Lott confessed to the crime, prosecutors still contended that Miller was guilty.247 While the real perpetrator is found in two-thirds of cases in which DNA evidence was responsible for exonerations, many police agencies do not have procedures or guidelines in place to follow up on DNA evidence after an exoneration.248 The lack of procedures to pursue DNA matches makes it difficult to find the real perpetrators.249 Moreover, there are still cases when the innocent are convicted and the guilty go free, and DNA evidence is not available for exonerations. C. Financial Costs The actual financial costs of wrongful conviction are multi-faceted and difficult to easily capture. This section focuses on two areas of financial costs related to wrongful convictions: 1) costs to taxpayers and the inmate to first establish a wrongful conviction, and 2) costs to the state to compensate exonerees. 1. Financial Costs Incurred to Establish a Wrongful Conviction In order for a prisoner to prove that he or she is wrongfully convicted, many legal costs are incurred: costs to the inmate and his or her family to pay for lawyers, experts, and filing fees related to the appeals as well as the costs to the government to pay for the time and costs associated with the judiciary and government attorneys. The latter costs are borne by taxpayers. The total financial cost of wrongful convictions for Oklahoma taxpayers (taking into account legal counsel, court costs, and incarceration expenditures, as well as civil or statutory compensation) is currently unknown. 2. Financial Compensation for Wrongful Convictions When individuals are found to have been wrongfully convicted, the state may have significant litigation costs Brad Heath, Wrongly Convicted Inmates Freed but Get Little Help, USA Today, Sept. 25, 2016, http://usatoday30.usatoday.com/news/nation/story/2012-09-25/ innocent-inmates-government-help/57842192/1.
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to compensate wrongfully convicted individuals for the years spent in prison. However, many of the wrongfully convicted in the U.S.—including in Oklahoma—do not receive financial compensation after their release.250 While 30 states, including Oklahoma, have some form of compensation statute related to wrongful conviction, most of these statutes continue to impose significant barriers for claimants.251 In Oklahoma, a number of wrongfully convicted individuals have received no compensation for their imprisonment. Only six out of 28 Oklahomans listed in the National Registry of Exonerations received financial compensation for their time in prison, according to a review by Tulsa World.252 Only a quarter of those listed in the National Registry of Exonerations received compensation.253 Eighty-one percent of those received an amount that is less than the federal standard, which is $50,000 for each year of wrongful imprisonment.254 Although Oklahoma financially compensates DNA exonerees—a smaller subgroup of those wrongfully convicted—at a rate higher than the national average,255 the process is opaque and relief appears far more limited for those wrongfully put on death row. Since 2002, Oklahoma has paid out $1,365,000 to settle six wrongful conviction claims or lawsuits.256 In California the total financial cost to taxpayers for wrongful convictions from 1989 to 2012 was $221 million.257 In Illinois, the cost was $214 million.258 3. Compensation for Wrongfully Convicted Individuals Placed on Death Row Only two of the 10 Oklahoma death row exonerees have been financially compensated: Ronald Williamson and Greg Wilhoit.259 For both Robert Lee Miller, Jr. and Greg Wilhoit, a compensation statute for wrongful convictions did not exist at the time of their respective releases from death row.260 Miller—despite filing civil suits—has not received compensation for his wrongful imprisonment.261 Wilhoit received compensation after requesting compensation for nearly 10 years; Wilhoit’s compensation amount is under seal, but has been reported at one-third of the $175,000 maximum allowed by Oklahoma law.262 Ronald Williamson was sentenced to death for the rape and murder of Debbie Carter in 1988.263 Williamson’s co-defendant at trial, Dennis Fritz, was also convicted of her rape and murder, but sentenced to life without See Branstetter, Few Exonerees Receive Payment for Wrongful Convictions, Tulsa World, Apr. 23, 2016, http://www.tulsaworld.com/newshomepage1/few-exonerees-receive-payment-for-wrongful-convictions/article_0f8f4e61-ca52-57bf-a8c5-ad3014fe4003.html. 250
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According to data available from The National Registry of Exonerations, Death Penalty Information Center, and the Innocence Project, 10 individuals have been exonerated from death row in Oklahoma. Details regarding any settlement amount from lawsuits filed by Oklahoma’s death row exonerees in state or federal court are sealed or confidential. Based on public reporting, independent research, and interviews—cited throughout this chapter—it was determined that only Ron Williamson and Greg Wilhoit received compensation for their wrongful convictions. See e.g., Branstetter, supra note 247. 259
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parole.264 In 1999, both men were exonerated by DNA evidence.265 Both Williamson and Fritz subsequently filed a joint civil lawsuit against the state of Oklahoma, Pontotoc County, the city of Ada, and several public officials and state employees, seeking $100 million in damages.266 The pair settled for an undisclosed amount that was reported to be around $5 million.267 The state’s portion of the Williamson/Fritz settlement was paid from its AIG insurance policy.268 The city of Ada was reported to have paid Williamson and Fritz $250,000 each.269 Williamson died at the age of 51, a year after receiving compensation.270 The prosecution’s star witness, Glen Gore, who testified against Williamson and Fritz at trial, was eventually convicted of the murder by the same DNA evidence that had exonerated both. Gore is currently serving life without parole.271 The case of the other death row exoneree who received compensation, Greg Wilhoit, illustrates the difficulty that the wrongfully condemned face in Oklahoma when seeking financial or other restitution after their release. Seven exonerees from death row, like Wilhoit, were released prior to the 2003 passage of an Oklahoma statute regarding compensation for wrongful conviction.272 The law allows for compensation for wrongful conviction up to $175,000.273 At the time of its passage, the statute could not be retroactively applied.274 The statute also requires that a claimant receive “a full pardon on the basis of a written finding by the Governor of actual innocence for the crime for which the claimant was sentenced or has been granted judicial relief absolving the claimant of guilt” and that the Governor or a court “specifically state, in the pardon or order, the evidence or basis on which the finding of actual innocence is based.”275 Since Wilhoit had not been found legally guilty of a crime at his retrial, despite having been incarcerated on death row for more than five years, he was unable to obtain a pardon based on actual innocence from the Oklahoma Pardon and Parole Board (PPB) to satisfy the requirements of the claim.276 In other words, the PPB could not pardon a crime that did not exist. “Legal innocence”, as opposed to actual innocence, is the presumption afforded to an accused until he or she is proven guilty at trial. If a defendant is acquitted of a criminal charge, then he or she is considered to be “legally innocent” of a crime. “[I]t is only after the jury has given all the evidence in the case a full, fair, and impartial consideration, and have been able to find beyond a reasonable doubt . . . . that the presumption of innocence leaves him.”277 The burden, however, of proving actual innocence is a heavy one, as actual innocence is a factual determination, and a claim of actual innocence is only recognized by the courts if accompanied by a constitutional violation.278
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The state challenged Wilhoit’s attempt to receive compensation by means of the statute, asserting that he had not received a finding of “actual innocence” at his retrial, though the trial judge found that the prosecution had not presented enough evidence to take the case to trial.279 The Oklahoma Supreme Court subsequently ruled that Wilhoit, like other individuals exonerated before the 2003 compensation statute, should be eligible to file a tort claim for their wrongful conviction without a finding of actual innocence, since that specific language did not predate the statute.280 According to the ruling, however, claimants still must provide evidence that they did not commit the crime when making a claim or in a subsequent court proceeding.281 Wilhoit eventually settled for an undisclosed amount, described by his sister, Nancy Vollertsen, as less than a third of the $175,000.282 He died a year later.283



IV. Conclusion and Recommendations Wrongful convictions impact the lives of victims, exonerees, and their families. Victims have described wrongful conviction as being “comparable” or “worse than [that of] their original victimization.”284 For the 10 men exonerated from Oklahoma’s death row, multiple factors led to their wrongful convictions, including false confessions, mistaken eyewitness identification, false or misleading forensics, use of jailhouse informants, official misconduct, and ineffective assistance of counsel. In light of the many troubling issues presented in this chapter, the Commission offers the recommendations below. Recommendation 1: Courts should exercise their gatekeeping authority to permit, in appropriate cases, qualified expert testimony on the limitations and use of eyewitness testimony. While eyewitness identifications are generally fraught with problems and often unreliable, they tend to be exceptionally powerful evidence before a jury. Oklahoma courts should safeguard against suggestive and unreliable eyewitness identifications, whether the factors influencing reliability stem—intentionally or not—from law enforcement practices or from the inherent fallibility of eyewitness testimony. Recommendation 2: In cases in which expert testimony on eyewitness identification is allowed, the Oklahoma Uniform Jury Instructions should be amended to direct the jury to consider such expert testimony. The Oklahoma Uniform Jury Instruction (OUJI) CR-9-19 includes important cautionary instructions to the jury regarding the fallibility of eyewitness testimony. However, OUJI-CR-9-19 does not include instructions to the jury regarding the consideration of experts on eyewitness identification. Such experts can provide additional context to jurors regarding the unreliable nature of eyewitness identification, including forensics studies revealing deficiencies in eyewitness identification.



279



Gregory Wilhoit, Nat’l Registry of Exonerations, https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=3742 (last visited Nov. 11, 2016).



Wilhoit, 226 P.3d at 685-86 (“Based on the foregoing, we hold that ‘persons whose basis for a [wrongful conviction] claim occurred prior to the effective date of the act’ are not required to obtain a determination of ‘actual innocence’ by a pardon or judicial relief prior to filing and pursuing a claim under the Governmental Tort Claims Act. The ‘basis’ for such claims is the legal relief that individuals had obtained from conviction and accusation prior to the effective date of the act.”). 280



Id. at 686 (“Persons whose claims fall within this category must nonetheless present evidence that they did not commit the crime for which they were convicted in the course of the claims process and a subsequent court proceeding, if necessary.”). 281



282



See Branstetter, supra note 250.



283



Vollertsen Interview, supra note 276.



284



Seri Irazola et al., Study of Victim Experiences of Wrongful Conviction, at IV, https://www.ncjrs.gov/pdffiles1/nij/grants/244084.pdf.



66



Chapter 3: Innocence Protection



Recommendation 3: Law enforcement agencies should have written procedures that follow best practices techniques called for by current scientific research. These best practices techniques should, at a minimum, include the following: (a) Law enforcement agencies should use double-blind procedures or the official should be “blinded” when conducting photo arrays and live lineups. (b) In lineups and photo arrays, non-suspect fillers should resemble the suspect (clothing, build, characteristics, etc.). (c) In lineups and photo arrays, officials should be required to document the procedure (by video, or if video is not possible, by audio recording), and the procedure should include written instructions for the official to read to the eyewitness. The written instructions should seek a statement from the eyewitness (either a written or recorded verbal statement) noting his or her degree of confidence at the time of any identification. (d) Law enforcement agencies should use sequential—not simultaneous—lineups and photo arrays. (e) Law enforcement agencies should eliminate the use of show-ups (when a single suspect is presented). The Oklahoma Justice Commission issued a 2013 report (Justice Commission Report) to the Oklahoma Bar Association. The focus of the report was to address leading causes of wrongful convictions. The Justice Commission Report contains recommendations which have not yet been implemented or recommendations that may have been enacted by the state, but which need continued monitoring. As discussed in this chapter and in the Justice Commission Report, there are a number of practices that should be followed by law enforcement agencies to safeguard against faulty eyewitness identifications. To this Commission’s knowledge, law enforcement agencies across the state have not uniformly adopted the recommendations outlined above—many of which are also discussed at length in the Justice Commission Report. One of the most important recommendations in the Justice Commission Report and echoed by this Commission is law enforcement’s use of a double-blind lineup, in which neither the administrator of the lineup nor the eyewitness knows who the suspect is. It is designed to prevent the administrator from intentionally or unintentionally influencing the eyewitness. A blinded administrator may be used when a double-blind lineup is not possible (for example, in a small police department where all possible lineup administrators may already know the suspect’s identity). A blinded administrator cannot see who the eyewitness is viewing (for example, in a photo array, the blinded administrator could not view the photograph being shown to the eyewitness). With respect to documentation of lineups or photo arrays, officials should read standard instructions to the eyewitness before beginning that make clear the eyewitness is not required to make an identification. Each eyewitness should state factors that influenced his or her identification of a suspect and the degree of confidence in the identification. Finally, in a sequential lineup or photo array, the potential suspects or photos should be shown to the eyewitness one at a time (rather than all at once for the eyewitness to compare and select the “best”). 67



The Report of the Oklahoma Death Penalty Review Commission



As noted in the next recommendation regarding training and updating of procedures, this list of best practices for law enforcement should be updated in accordance with new research and data. Recommendation 4: Training on the limitations of eyewitness identification should be required of law enforcement, prosecutors, and defense counsel. Law enforcement agencies should regularly schedule ongoing training and update procedures (at least annually) according to the latest studies and research regarding eyewitness identification. The Commission fully agrees with the Justice Commission Report recommendation calling for training of law enforcement on proper identification procedures. Notably, and related to the previous recommendation, the report recommends at least annual updating of procedures consistent with new research. The Commission also agrees with the recommendation that the Oklahoma Bar Association provide training on risks of unreliable eyewitness identifications to the Judicial Conference, the District Attorneys Association, and defense organizations.285 Recommendation 5: Law enforcement officials should record the entire interrogation of any suspect or potential suspect in a homicide case, including any representations or promises made to the person interviewed. There should be a rebuttable presumption of inadmissibility if an entire interrogation is not recorded. The Commission understands that, in some cases, video equipment may be prohibitive or costly to a small police department. Although video interrogation is preferred, audio recording is acceptable. With respect to the presumption of inadmissibility, the Commission defers to the Oklahoma Legislature to outline factors that could overcome a presumption of inadmissibility when an interrogation is not recorded. This recommendation comports with the Justice Commission Report, which provides model legislation regarding recording of interrogations.286 Recommendation 6: Law enforcement officials should receive training that is consistent with best practices for interrogation techniques to help prevent wrongful convictions, such as “information gathering” interrogation methods, and should encourage a culture that enforces following best practices. Of the 10 men exonerated from Oklahoma’s death row, two cases involved false confessions. In reviewing 301 wrongful convictions, including both capital and non-capital cases, the Oklahoma Justice Commission found that 27 percent of wrongful convictions involved false confessions. This corresponds with other studies of known wrongful convictions that have identified false confessions as a “substantial contributor” in 15 to 25 percent of cases. Most documented false confessions occur in murder cases and cases that are high profile. The Commission agrees in full with the recommendation of the Justice Commission Report that urges the Council on Law Enforcement Education and Training (CLEET) to adopt a model policy based on the recommended legislation and provide training for all law enforcement agencies. Specifically, the CLEET model policy “shall include special protocols to be followed in order to guard against 285
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false confessions from juveniles, suspects who exhibit indicators of mental or cognitive deficiency, and suspects for whom English is not their native language.”287 Recommendation 7: When the state intends to offer testimony from a jailhouse informant, the trial court should hold a pre-testimony reliability hearing to determine the admissibility of the jailhouse informant’s testimony. Such testimony should be excluded in its entirety if it is found to be unreliable by the trial court. If the trial court finds that the proposed jailhouse informant testimony is reliable and admissible, the judge should still give the appropriate cautionary jury instruction. The Oklahoma Justice Commission made several recommendations regarding jailhouse informants that include an amendment288 to the Oklahoma Uniform Jury Instruction CR-9-43A (which has since been modified289 to include the recommended addition); codifying and expanding the discovery mandates in State v. Dodd;290 and adopting the pre-trial reliability hearing discussed in Dodd’s special concurrence.291 In making these recommendations, the Oklahoma Justice Commission recognized the significant role that jailhouse informants play in wrongful convictions.292 Jailhouse informants are widely considered untrustworthy witnesses, and a pre-testimony reliability hearing ensures that such testimony will not undermine the foundation of the case. Recommendation 8: Training on reliability issues surrounding jailhouse informant testimony and the discovery requirements for jailhouse informants—as set forth by the Oklahoma Court of Criminal Appeals in State v. Dodd—should be provided for defense attorneys, prosecutors, and judges. As outlined in this chapter, there are several concerns regarding the reliability of jailhouse informant testimony. While many attorneys and judges are undoubtedly aware of these concerns, the stakes are even more significant in a capital case. The Justice Commission Report contains several recommendations regarding jailhouse informants that include training for defense, prosecution and trial judges regarding jailhouse informant testimony and discovery requirements.293 The Commission agrees fully with these recommendations and urges the state to support such training.



287



Id. at 12–13.



The Oklahoma Justice Commission recommended adding the following underlined language to OUJI-CR-9-43A: “whether the witness has received, been offered, or reasonably expects anything (including pay, immunity from prosecution, leniency in prosecution, personal advantage, or vindication) in exchange for testimony . . . .” See id. at 93. 288
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See OUJI-CR 9-43A (2016 Supp.).



993 P.2d 778 (2000). The Oklahoma Justice Commission recommended adding the following language: “If the informant’s testimony is discovered within ten days or during trial, the defendant should be allowed such time to review such information as the court deems necessary and reasonable.” See Okla. Justice Comm’n, supra note 10, at 28. The report further recommended that the state be required to provide the defense with a written copy of any agreement with a jailhouse informant. Id. 290
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See Okla. Justice Comm’n, supra note 10, at 27–28.
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See id. at 26.
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See id. at 27–28.
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Recommendation 9: The Legislature should create a system of adequate compensation, separate from The Governmental Tort Claims Act, for those who have been convicted of murder and sentenced to death and who are subsequently exonerated. Compensation for those wrongfully convicted and placed on death row should be indexed to the federal level. The current cap on compensation should be eliminated. The compensation should be available regardless of the plea entered in the case, and the compensation should be exempt from state taxes. The compensation should apply to future exonerations, regardless of the date of conviction. Any compensation for a wrongful conviction should be filed as a public record. The costs to a person who has been wrongfully convicted are immeasurable and impossible to compensate. Nevertheless, the state should provide financial compensation to offset the terrible injustice that has occurred. The Commission was deeply troubled to learn that only two of the 10 Oklahoma death row exonerees have been financially compensated—likely due to the significant barriers to compensation in existing Oklahoma law. For example, two of the men exonerated from Oklahoma’s death row—Robert Miller, Jr., and Ronald Keith Williamson—gave false confessions.294 The Commission believes, therefore, that compensation should be available regardless of a confession or guilty plea entered in the case. The Commission also strongly believes the existing cap for compensation should be eliminated and, instead, set at the federal level, which also accounts for time spent on death row. Recommendation 10: Legislation should be enacted to require the immediate update of an exonerated defendant’s government records, including immediate expungement of any conviction that has been vacated, set aside, or overturned, notwithstanding existing statutes. Exonerees often struggle to find gainful employment after their release because of the social stigma of having been incarcerated.295 The Commission urges the Oklahoma Legislature to ameliorate the social costs of death row exonerees by implementing this recommendation.



Browse Cases, Nat’l Registry of Exonerations, https://www.law.umich.edu/special/exoneration/Pages/browse.aspx (last visited Dec. 1, 2016) (filter column titled “State” by “Oklahoma” and column titled “Contributing Factors Display” by “False Confession”). Of the 31 Oklahomans exonerated since 1989, false confessions were involved in five of the cases (including the two death penalty cases mentioned above). 294
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Leslie Scott, “It Never, Ever Ends”: The Psychological Impact of Wrongful Conviction, 5 Am. Univ. Crim. L. Brief 10 (2010).
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Role of the Prosecution I. Introduction In Gregg v. Georgia, which ended the national moratorium on the death penalty, the United States Supreme Court rejected “the defendant’s challenge to what he called the ‘unfettered authority’ afforded prosecutors by the Georgia death penalty statute.”1 This reluctance on the part of the Court to diminish the considerable nature of prosecutorial discretion is generally attributed to separation of powers doctrine.2 Prosecutors have an ethical responsibility not merely to convict, but to ensure that justice prevails.3 The [prosecutor] is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense the servant of the law, the twofold aim of which is that guilt shall not escape or innocence suffer.4 As “administrators of justice,”5 prosecutors possess a considerable advantage within the adversarial system, in part because of their authority to make charging decisions and to direct law enforcement to gather evidence. Prosecutors have unique control over material that may be favorable to the defendant or that may demonstrate that a defendant did not commit the crime for which he or she was accused.6 Prosecutors, therefore, have a unique duty to disclose such evidence that may exonerate a defendant or suggest that the appropriateness of a punishment is less than death.7 The limited checks on prosecutorial power and the ethical responsibilities of prosecutors are discussed in this chapter, which includes research and interviews with criminal justice stakeholders and district attorneys in Oklahoma. Gregg v. Georgia, 428 U.S. 153, 199 (1976); see also Campbell v. Kincheloe, 829 F.2d 1453, 1465 (9th Cir. 1987) (citations omitted) (noting that the argument that a death penalty statute is unconstitutional due to unbridled prosecutorial discretion “has been explicitly rejected by the Supreme Court.”), cert. denied, 488 U.S. 948 (1988). 1



John Horowitz, Prosecutorial Discretion and the Death Penalty: Creating a Committee to Decide Whether to Seek the Death Penalty, 65 Fordham L. Rev. 2571, 2593-94 (1997), http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=3377&context=flr. 2



3



ABA-AALS Joint Conference Report on Professional, 44 A.B.A.J. 1159, 1218 (1958).



4



Berger v. United States, 295 U.S. 78, 88 (1935).



A.B.A., A.B.A. Standards for Criminal Justice: Prosecution and Defense Function 3 (3d ed. 1993), http://www.americanbar.org/content/dam/aba/publications/criminal_justice_standards/prosecution_defense_function.authcheckdam.pdf. 5



Lisa Kurcias, Prosecutor’s Duty to Disclose Exculpatory Evidence, 69 Fordham L. Rev. 1205, 1209 (2000), http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=3689&context=flr. 6
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Model Rules of Prof’l Conduct 3.8(d), (g), (h) (A.B.A. 2016).
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II. Duty to Disclose Evidence in Capital Cases A. Law Governing Disclosure of Evidence in Capital Cases In Brady v. Maryland8 and Giglio v. United States,9 the U.S. Supreme Court held that the government has a constitutional obligation to produce exculpatory and impeachment evidence to the defense. Specifically, under Brady, the state violates a defendant’s right to due process if it withholds evidence that is favorable to the defense and material to the defendant’s guilt or punishment.10 The prosecution has a duty, irrespective of good or bad faith, to obtain Brady material from law enforcement.11 In Allen v. District Court of Washington County, the Oklahoma Criminal Court of Appeals (OCCA) held that prosecutors must disclose “any reports or statements made by experts in connection with the particular case, including results of physical or mental examinations and of scientific tests, experiments or comparisons.”12 In addition to the prosecutor’s obligation under Brady and its progeny, discovery at the pretrial and trial stages in Oklahoma criminal cases is governed by the Oklahoma Criminal Discovery Code (OCDC).13 The provisions of the code have remained substantially unchanged since its enactment by the legislature in the early 1990s.14 Upon the request of the defense, per Oklahoma law, the prosecution is required to disclose: a. the names and addresses of witnesses which the state intends to call at trial, together with their relevant, written or recorded statement, if any, or if none, significant summaries of any oral statement; b. law enforcement reports made in connection with the particular case; c. any written or recorded statements and the substance of any oral statements made by the accused or made by a codefendant; d. any reports or statements made by experts in connection with the particular case, including results of physical or mental examinations and of scientific tests, experiments, or comparisons; e. any books, papers, documents, photographs, tangible objects, buildings or places which the prosecuting attorney intends to use in the hearing or trial or which were obtained from or belong to the accused; f. any record of prior criminal convictions of the defendant, or of any codefendant; and g. Oklahoma State Bureau of Investigation (OSBI) rap sheet/records check on any witness listed by the state or the defense as a witness who will testify at trial, as well as any convictions of any witness revealed through additional record checks if the defense has furnished social security numbers or date of birth for their witnesses, except OSBI rap sheet/record checks shall not provide date of birth, social security number, home phone number or address.15 8



Brady v. Maryland, 373 U.S. 83 (1963).



9



Giglio v. United States, 405 U.S. 150 (1972).



10



Browning v. Trammell, 717 F.3d 1092, 1094 (10th Cir. 2013).



11



See Kyles v. Whitley, 514 U.S. 419, 437-38 (1995).



12



Allen v. Dist. Court, 803 P.2d 1164 (Okla. Crim. App. 1990).



Okla. Stat. tit. 22, § 2001; see also Dodd v. State, 993 P.2d 778 (2000) (imposing specific discovery requirements on the governments when using jailhouse informant testimony). 13
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Compare Okla. Stat. tit. 22, §§ 2001–02 (2016) with 1994 version of same statute.
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Okla. Stat. tit. 22, § 2002(A)(1).
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The OCDC also codifies the state’s burden of disclosure under Brady: “The state shall provide the defendant any evidence favorable to the defendant if such evidence is material to either guilt or punishment.”16 The statute imposes this burden on the prosecutor not only with respect to materials “in the possession or control of members of the prosecutor’s staff” but also to materials in the possession of “law enforcement agencies that regularly report to the prosecutor” and “law enforcement agencies who have reported to the prosecutor with reference to the particular case.”17 In other words, evidence must be disclosed, irrespective of whether the prosecutor has actually collected the information from law enforcement agencies and/or investigators. In addition, the Oklahoma Rules of Professional Conduct require prosecutors to: Make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal.18 As discussed in the Role of the Judiciary chapter, Oklahoma law does not recognize a right to discovery during subsequent post-conviction stages of litigation, including in capital cases. Instead, the OCCA has stated that, absent a threshold showing of particularized need, an appellant or habeas petitioner’s motion for discovery should be denied.19 A prosecutor’s Brady obligations, however, do not cease at trial.20 There remains a continuing obligation to disclose any exculpatory information to the defense.21 Yet, in the absence of a particularized need or a prosecutor’s disclosure, a defendant has limited avenues to discover whether a Brady violation—which could have impacted the outcome of the case—has occurred. B. Discovery Practices in Oklahoma Capital Cases Open or full discovery permits defense counsel access to all unprivileged material that is in the possession of or known to the prosecution about a defendant’s case.22 In the absence of statutory guidance regarding openfile discovery during the trial and post-conviction phases, Oklahoma district attorneys have varying policies for open-file discovery practices in capital cases. Several prosecutors reported that their offices have formal openfile discovery policies.23 One prosecutor reported that it is his policy to informally permit trial, appellate, and post-conviction counsel access to their files on a continuing basis.24 Several district attorneys also reported that 16



Okla. Stat. tit. 22, § 2002(A)(2).



Okla. Stat. tit. 22, § 2002(A)(3). Concerning the latter two provisions, a prosecutor’s obligations turn on whether “the prosecutor should reasonably know” that such favorable evidence is in the possession of these other agencies. Id. The importance of Brady—and Oklahoma prosecutors’ adherence to it—are discussed in the next section of this chapter. 17
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Okla. Rules Prof’l Conduct 3.8(d) (2014).



Brown v. State, 933 P.2d 316, 326 (Okla. Crim. App. 1997). See also Fields v. State, 946 P.2d 266, 272–73 (Okla. Crim. App. 1997) (requiring litigants to demonstrate in their requests for post-conviction discovery that the requested materials are “necessary to present any specific issue on post-conviction” or “contain information relevant to any material, previously unresolved factual issue”). The court further presumes compliance with all previous discovery orders. Id. 19
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Model Rules of Prof’l Conduct 3.8(d), (g), (h) (A.B.A. 2016).



21



Id.



The Justice Project, Expanded Discovery in Criminal Cases 2 (2007), http://www.pewtrusts.org/~/media/legacy/uploadedfiles/wwwpewtrustsorg/reports/ death_penalty_reform/expanded20discovery20policy20briefpdf.pdf. 22



Interview with Mike Fields, Dist. Att’y for Dist. 4 (Blaine, Canadian, Garfield, Grant, and Kingfisher Counties) (Sept. 26, 2016) (reporting that he has always had an open file policy. This formal open file discovery policy was adopted in 2013. Prior to that, his district operated under an informal open file policy.) (on file with author) [hereinafter Fields Interview]; Interview with Jason Hicks, Dist. Att’y for Dist. 6 (Caddo, Grady, Jefferson, and Stephens Counties) (reporting that the formal open-file policy was established January 3, 2011, the day he was sworn in. Reporting that his staff knows there is an open-file policy; and notification of the policy is often put on charging documents.) (Sept. 28, 2016) (on file with author) [hereinafter Hicks Interview]. 23



Interview with Craig Ladd, Dist. Att’y for Dist. 20 (Carter, Johnston, Love, Marshall, and Murray Counties) (Sept. 27, 2016) (on file with author) [hereinafter Ladd Interview]. 24
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defense counsel will receive all discoverable material but are not permitted such open-file discovery.25 Defense attorneys in Oklahoma relayed that access to prosecutors’ files could prove difficult and open-file policies varied by jurisdictions and district attorneys.26 In addition to the question of how much information is turned over by the prosecution to the defense, there is an issue regarding when that information is turned over. Although the statute27 calls for motions for discovery to be “made at the time of the district court arraignment or thereafter,” several district attorneys who were interviewed reported that it is their policy, at least in capital cases, to turn over discoverable materials either prior to or at the preliminary hearing—that is, before a defendant has been formally arraigned and typically before a bill of particulars has been filed announcing the state’s intent to seek the death penalty.28 The OCDC also requires payment of “[r]easonable cost[s]” by the requesting party to the party providing discovery. Several district attorneys reported that it is not their practice to seek payment from the defense; in these districts, discovery is provided electronically, which minimizes reproduction costs.29 In addition—though not an issue of cost—one district attorney reported that discovery is handed over in person and defense counsel must physically sign the back of every page of discovery they receive from the prosecution.30 Of the district attorneys interviewed, none require their staff to prepare privilege logs listing materials withheld from capital defense counsel.31 However, one district attorney reported he notifies defense counsel that certain material has not been tendered so that counsel may, if they choose, litigate the issue pretrial.32 District attorneys of 19 counties (17 rural counties and Oklahoma and Tulsa Counties) stated in interviews that the District Attorneys Council (DAC) provides regular and ongoing training to prosecutors concerning their discovery obligations.33 Some district attorneys further indicated that they provide in-house training to their assistants as to their obligations under the OCDC, Brady, and related authorities.34



Comm’n Panel Discussion with Steve Kunzweiler, Dist. Att’y for Dist. 14 (Tulsa County) (October 26, 2016) [hereinafter Kunzweiler Panel]. The district attorney jointly serving Cleveland, Garvin, and McClain Counties (District 21) confirms that defense counsel receives all discoverable material but are not permitted open-file discovery. Interview with Greg Mashburn, Dist. Att’y for Dist. 21 (Cleveland, Garvin, and McClain Counties) (Sept. 26, 2016) (on file with author) [hereinafter Mashburn Interview]. 25



Comm’n Panel Discussion with Craig Sutter, Deputy Executive Director, Oklahoma Indigent Defense System (OIDS); Patti Palmer Ghezzi, Assistant Federal Defender, Capital Habeas Unit (CHU), W. District of Oklahoma; Robert Ravitz, Chief Public Defender, Oklahoma County (Oct. 27, 2016) [hereinafter Defense Panel] (reporting generally that access to the prosecution and law enforcement files often depend upon the district attorney’s office and that there is not a uniform policy statewide). 26
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Okla. Stat. tit. 22, § 2002(D) (2006).



Fields Interview, supra note 23 (reporting that the bulk of discoverable material is disclosed to the defense at the preliminary hearing); Mashburn Interview, supra note 25 (same); Ladd Interview, supra note 24 (reporting that discoverable material is disclosed to the defense before the preliminary hearing. Also reporting that there may be supplemental discovery with specific requests through discovery practice or in cases when evidence is discovered at a later date.); Hicks Interview, supra note 23 (reporting that usually by the time they file a capital case the discovery packet is ready for defense counsel). 28
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Districts 4, 6, and 20; see Fields Interview, supra note 23; Hicks Interview, supra note 23; Ladd Interview, supra note 24.
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District 21; see Mashburn Interview, supra note 23.



31



Fields Interview, supra note 23; Hicks Interview, supra note 23; Ladd Interview, supra note 24; Mashburn Interview, supra note 25.



District 4; see Fields Interview, supra note 23 (“The way we handle issue is we turn over everything. If something is not discoverable, we will notify defense that we don’t think it is discoverable. Then they can file motion and litigate that. Typically, that scenario plays out with law enforcement personnel files. They will often litigate those files.”). 32



Fields Interview, supra note 23; Hicks Interview, supra note 23; Ladd Interview, supra note 24; Mashburn Interview, supra note 25; Interview with Steve Kunzweiler, Dist. Att’y for Dist. 14 (Tulsa County) (October 28, 2016) [hereinafter Kunzweiler Interview]. The District Attorneys Council exists partly to “provide a professional organization for the education, training, and coordination of technical efforts of all state prosecutors, and to maintain and improve prosecutor efficiency and effectiveness in enforcing the laws of this state.” Inside the Office, Dist. Att’ys Council, https://www.ok.gov/dac/About_the_DAC/Inside_the_Office/index.html (last visited Dec. 14, 2016). 33
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See, e.g., Fields Interview, supra note 23; Ladd Interview, supra note 24.
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C. The Import of Discovery in Capital Cases The second most common reversible error identified on appellate or post-conviction review of capital cases was the “prosecutorial suppression of evidence that the defendant is innocent or does not deserve the death penalty.”35 This section details several Oklahoma cases in which prosecutors either intentionally withheld or failed to turn over evidence favorable to capital defendants. In Michael Allen Browning’s case, two victims were shot to death in their home in Tulsa County, and their house burned to the ground.36 The victims’ daughter—also shot—survived and later identified her former boyfriend, Mr. Browning, and another man, Shane Pethel, as the perpetrators.37 Several months later, the surviving victim’s attorney inadvertently faxed two psychiatric reports to the prosecutors who were seeking the death penalty against Mr. Browning. The reports indicated that the surviving victim displayed “magical thinking” and a “blurring of reality and fantasy,” and that, in assessing her, “[a]n assaultive, combative or even homicidal potential must be carefully considered.”38 The prosecution notified defense counsel that they had received the reports from the victim’s attorney, but refused to disclose the reports’ contents. A Tulsa County district court judge examined the reports in camera and concluded that they “contained no material exculpatory or impeaching information.”39 After conducting its own review of the reports, the OCCA agreed.40 A federal court later rejected the trial court’s assessment, stating, “[I]t is difficult to see how the Oklahoma courts could reasonably conclude there was nothing material about a recent diagnosis of a severe mental disorder that made [the sole surviving victim] hostile, assaultive, combative, and even potentially homicidal, or that [she] was known to blur reality and fantasy and project blame onto others.”41 Browning’s case was reversed on appeal.42 The current district attorney struck the Bill of Particulars— abandoning the state’s intent to seek the death penalty—and stated that the prosecution will move forward seeking a sentence of life or life without parole.43 In another case—that of Alfred Brian Mitchell—the prosecution withheld DNA evidence from Mitchell’s defense counsel. Mitchell was convicted and sentenced to death in Oklahoma County for the 1991 murder of Elaine Scott.44 At trial, prosecutors presented the testimony of forensic chemist Joyce Gilchrist to establish that sperm had been found on the victim through anal and vaginal swabs when, in fact, pretrial DNA testing established that no sperm was present.45 Ms. Gilchrist also testified that sperm found on the victim’s undergarments was consistent with Mr. Mitchell’s profile and that of the victim’s boyfriend.46 However, test results provided by the FBI to the state before trial indicated that that the DNA evidence was a match only to Ms. Scott’s boyfriend, not to Mr. Mitchell.47 In its review of Mr. Mitchell’s federal habeas petition, the federal James S. Liebman et al., Restructuring Federal Courts: Habeas: Capital Attrition: Error Rates in Capital Cases, 1973–1995, 78 Tex. L. Rev. 1839, 1850 (2000) (finding that 16 percent of state post-conviction reversals are attributable to prosecutors’ suppression of favorable evidence). 35
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Browning v. Trammell, 717 F.3d 1092, 1095 (10th Cir. 2013).
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Id. at 1095.
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Id. (internal quotations omitted).
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Id. at 1096; Browning v. State, 134 P.3d 816, 837 (Okla. Crim. App. 2006)
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Trammell, 717 F.3d at 1106.
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Stacy Ryburn, State No Longer Seeking Death Penalty against Man in 2001 Glenpool Double-Murder, Tulsa World (Nov. 14, 2015, 12:01 AM), http://www. tulsaworld.com/news/courts/state-no-longer-seeking-death-penalty-against-man-in-glenpool/article_18774b82-29b7-5453-afc0-60dd6e9f195d.html. 43



44



Mitchell v. Gibson, 262 F.3d 1036, 1044 (10th Cir. 2001).



45



Id.



46



Id. at 1063.



47



Id.



75



The Report of the Oklahoma Death Penalty Review Commission



district court observed that the prosecution had “labored extensively at trial to obscure the true DNA test results” and instead, “highlight[ed] Gilchrist’s test results.”48 The federal district court ruled that there was sufficient evidence to uphold Mitchell’s conviction and death sentence, despite Gilchrist’s testimony.49 The U.S. Court of Appeals for the Tenth Circuit, however, granted Mitchell a new sentencing trial.50 That new trial resulted in another death sentence, which the OCCA overturned in 2006 due to errors by the trial judge and prosecutors.51 In 2008, at a new sentencing trial, an Oklahoma County jury again Mitchell sentenced to death.52 In separate but related cases out of Oklahoma County—those of Yancy Lyndell Douglas and his co-defendant, Paris LaPriest Powell—prosecutors failed to disclose to defense counsel a deal between the state and its key witness in the cases against Mr. Douglas and Mr. Powell. The attorney who prosecuted Mr. Douglas denied offering the witness assistance on pending parole revocation proceedings.53 However, “the day after Mr. Douglas was sentenced to death, [the prosecutor] wrote a letter recommending that [the witness] receive parole.”54 The federal district court reviewing Mr. Powell’s case during federal habeas review found that the witness was “the key to the successful prosecution of Mr. Powell” and summarized the facts underlying the Brady claim: “[A]t a minimum, [the witness] used his identification testimony in an effort to benefit himself, [the prosecutor] was aware of [the witness’s] requests for assistance, had acted on his request, and that this information was not known by or conveyed to [Mr. Powell’s] trial counsel.”55 Both convictions were vacated by the Tenth Circuit Court of Appeals, and the attorney who prosecuted both cases was suspended for 180 days, further discussed infra.56 More recently, the ongoing case of Donnie Lee Harris Jr. raises concerns about prosecutors’ adherence to the requirements of the OCDC. Mr. Harris was sentenced to death in LeFlore County in December 2013 for allegedly pouring gasoline from a bottle of Crown Royal on his girlfriend, Kristi Ferguson, and then igniting the gasoline with a cigarette lighter. Through the course of the investigation, the state fire marshal collected portions of a liquor bottle and articles of clothing from Mr. Harris’s bedroom, where the crime was alleged to have taken place. That evidence was subsequently lost, prior to trial, although photographs of the evidence were admitted at Mr. Harris’s capital trial.57 On post-conviction review, and following an evidentiary hearing, the district court found that “[t]rial counsel never actually viewed these items” and that the fire marshal had “violated the policies of the State Fire Marshall’s [sic] Office” by “fail[ing] to obtain a receipt for these items.”58 The district court later found, following a second evidentiary hearing, that other physical evidence—a lighter, admitted at trial as the prosecution’s exhibit—also had been lost.59 No chain of custody documents concerning the evidence could be located.60



Id. at 1064. The court also found that the prosecution had mischaracterized the FBI report in their closing argument to the jury, a mischaracterization which the court described as “entirely unsupported by evidence” and “misleading.” Id. 48
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Yancy Douglas, Nat’l Registry of Exonerations, http://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=3187 (last visited Dec. 14, 2016). “Former Oklahoma County prosecutor Brad Miller has been suspended from practicing law for 180 days for ‘reprehensible’ misconduct in a 1993 murder case.” See Nolan Clay, Former Oklahoma County prosecutor suspended from practicing law for 180 days, The Oklahoman, June 26, 2013, http://newsok.com/article/3856251. 56
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Later discovery of exculpatory evidence withheld by prosecutors—whether intentional or not— has led to the wrongful convictions of capital defendants.61 It is difficult to know just how many wrongful convictions have stemmed from withheld exculpatory evidence. However, it is notable that in the five years after the 1996 passage of a North Carolina law granting capital defendants full access to law enforcement and prosecution files post-conviction, five death row inmates had their convictions overturned.62 All five were granted new trials and eventually exonerated.63 In each of the five cases, prosecutors had suppressed evidence including witness statements and deals with jailhouse informants, according to one report.64 North Carolina later granted full, open-file access to defendants in felony cases in 2004.65 Other states—recognizing that robust criminal discovery policies may prevent wrongful convictions and ultimately save the state costs on appeal—have passed legislation to that effect. For example, Texas (2014)66 and Ohio (2010)67 have passed open-file legislation for criminal cases. Florida, Colorado, New Jersey, and Arizona have also passed legislation granting criminal discovery to varying degrees.68



III. Exercise of Prosecutorial Discretion in Death Penalty Cases In Oklahoma, 27 district attorneys represent 77 counties. The 27 district attorney’s offices are dependent upon funds from each respective county and the state (with state appropriations funding roughly half of expenditures for all counties in 2015).69 Legislative appropriations for the DAC—which oversees Oklahoma’s 27 elected district attorneys—were roughly $38 million in 2016, down from appropriation levels 10 years ago (despite cost increases).70 The average salary for the 27 district attorneys in 2016 was $128,752.71 The average starting salary of a prosecutor in Oklahoma is $44,543—below the national average—with workloads averaging roughly 297 new cases a year, in addition to pre-existing cases.72 The “[h]igh caseloads leave insufficient time for legal review, meetings with victims, and case preparation,” according to a recent presentation.73 Almost half of the 310 assistant district attorneys have 5 or fewer years of experience; with a turnover rate of 70% between 2011 and 2014.74



The Justice Project, Expanded Discovery in Criminal Cases 3 (2007), http://www.pewtrusts.org/~/media/legacy/uploadedfiles/wwwpewtrustsorg/reports/ death_penalty_reform/expanded20discovery20policy20briefpdf.pdf. 61
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Okla. Stat. tit. 19, §§ 215.36, 215.37B, 215.38 (cited in Handbook for County Commissioners of Oklahoma (January 2014), p. 2-14, http://agecon.okstate.edu/ctp/ files/2014%20County%20Commissioner%20Handbook.pdf (last visited October 10, 2016)) (“The county initially pays for certain expenses for the District Attorney, but the state, through the District Attorneys Council, reimburses the county for certain expenses that the county is not required to provide, such as maintenance, operation, and capital outlay. Counties must provide the District Attorney with office space, including heating, cooling, and maintenance of that space; a law library and necessary legal subscriptions; and funds for investigation, prosecution, or defense of any action where the county is a party.”); see also Okla. Stat. tit. 26, §§2-118, 2-119, 2-121 (“The county initially pays salaries and fringe benefits for each election board secretary, but the state, through funds appropriated by the state legislature, reimburses the county at a rate not to exceed 135% of the specified salaries. The county files claims for this reimbursement with the Secretary of the State Election Board. . . . . The county may receive reimbursements for ad valorem exemptions such as additional homestead exemptions; exemptions granted for new or expanded manufacturing or research and development facilities; and state owned agricultural land for which no state agency is making an in-lieu ad valorem payment.”). 69
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Most district attorneys in Oklahoma represent more than one county.75 Constituents from each county elect one district attorney every four years.76 Incumbent prosecutors are rarely voted out of office, and win reelection 95 percent of the time, typically running unopposed.77 In a 2001 national survey of state prosecutors, 40 percent of chief prosecutors served 12 or more years, and 72 percent served five years or more.78 Several district attorneys reported to the Commission that they felt no political or public pressure to seek the death penalty, and that such pressure would not factor in their charging decisions.79 However, in a video available online, at least one current Oklahoma district attorney can be heard discussing his support and lobbying for aggressive use of the death penalty.80 One scholar argues that as crime became a dominant issue in American politics, the death penalty became “the ultimate vehicle for politicians to demonstrate just how tough they are on crime.”81 Candidates for governor of Texas in 1990 argued about which of them was responsible for the most executions and who could do the best job in executing more people. One candidate ran television advertisements in which he walked in front of photographs of the men executed during his tenure as governor and boasted that he had ‘made sure they received the ultimate penalty: death.’ Another candidate ran advertisements taking credit for thirty-two executions. In Florida, the incumbent gubernatorial candidate ran television advertisements in 1990 showing the face of serial killer Ted Bundy, who was executed during his tenure as governor. The governor stated that he had signed over ninety death warrants in his four years in office.82 Robert “Bob” Macy, district attorney of Oklahoma County for 21 years (1980-2001) sought more death sentences than any individual district attorney in the U.S.83 The 54 cases he brought ending in a death sentence totaled “more than the current death row populations of Colorado, Indiana, New Mexico, Utah, Virginia, Washington, and Wyoming combined.”84 Macy won elections by large margins and campaigned on his use of the death penalty, and even ran unopposed in his last election in 1998.85
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Interview with David Prater, Dist. Att’y for Dist. 7 (Oklahoma County) (Sept. 16, 2016) [Hereinafter Prater Interview] (stating that there is “zero political pressure to pursue or not pursue the death penalty. I don’t make political decisions when it comes to the death penalty.”); Hicks Interview, supra note 23 (“He says he doesn’t let public pressure effect his charging decision. He gives an example of such a case, and that although people were asking for ‘a pound of flesh’ he didn’t file a Bill of Particulars, because it was not appropriate based on the facts of the case.”); Ladd Interview, supra note 23 (“Went thru two elections and it never came up… I think death penalty is an appropriate punishment. I am obligated to do it, because it’s the law.”); Interview with Steven Kunzweiler, Dist. Att’y for Dist. 14 (January 6, 2016) (reporting that he knows he has lawyers in his office that are against the death penalty. Also reporting that he does not hire prosecutors based on their opinions on the death penalty) [hereinafter Kunzweiler Phone Interview]. 79
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Macy’s exercise of his discretion to frequently seek the death penalty contributed to a significant portion of the death row population of Oklahoma, as well as the nation. One study found Macy to be one of just five prosecutors who account for 15 percent of the death row population nationwide as of January 2016.86 This is equivalent to each of the 5 prosecutors being responsible one out of seven prisoners sentenced to death nationwide. Moreover: [E]ven as death sentences have declined nationally, a small group of individuals continue to drive up the total number of death sentences nationwide, which has contributed to a misperception that the death penalty is a common practice, when in reality, most of America’s prosecutors have abandoned it.87 Once these prosecutors leave office, jurisdictions like Macy’s often experience a dramatic decrease in the use of the death penalty.88 During Macy’s term, death sentences in his jurisdiction averaged 2.6 every year, whereas during the last six years Oklahoma County has sentenced just three defendants to death.89 For murder cases that were filed in the last ten years, only nine counties in Oklahoma have imposed death sentences, a decline from previous periods.90 Even though a prosecutor’s use of the death penalty is circumscribed by a state’s capital sentencing statute— usually through the use of aggravating factors that must be present—district attorneys still possess wide discretion in their charging decisions regarding whether to pursue the death penalty. The U.S. Supreme Court has never required the promulgation of procedures or guidelines to govern how prosecutors reach the decision to pursue death.91 As one report notes, “In states where the vast majority of capital cases are adjudicated, charging decisions are decentralized, discretionary, and largely un-reviewed by courts.”92 An Oklahoma law journal described Macy’s tenure as an example of how a judicial system can be “overpowered” by a zealous district attorney.93 The U.S. Department of Justice (DOJ) Attorney’s Manual for federal prosecutors requires that all charging decisions that carry a death sentence be submitted to the DOJ for a pre-indictment review—a model that may be replicated in the states.94 In Oklahoma, one district attorney reported that his office has a formal death penalty review team comprised of multiple senior attorneys who conduct reviews of all death penalty decisions.95 Several district attorneys reported to the Commission that they have informal, unwritten protocols in their offices for reviewing death penalty decisions, which include consultations with their first assistants, senior counsel, and sometimes law enforcement officers.96 Such protocols reportedly include both a review of the state’s death penalty statute, as well as factual and evidentiary thresholds. If those thresholds are met, then they may 86
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review other factors including the victim’s role in his or her own death;97 the suffering of the victim;98 the age of the defendant;99 what drove the accused to commit the crime;100 criminal histories of the accused;101 mitigation evidence;102 and the desires of the victim’s family.103 Several district attorneys emphasized that the wishes of victims’ family members weighed heavily in their consideration.104 These informal deliberations, however, vary among district attorneys’ offices.105 One district attorney indicated that the death penalty is only used in the most heinous cases;106 in another county, a death sentence was considered appropriate in cases of pre-meditated murder provided that other statutory aggravators were present.107 Similarly, the solicitation of mitigation evidence from the defense prior to seeking death was not a formally established protocol by most district attorneys interviewed by the Commission. These district attorneys relayed, however, that public defenders knew that such evidence would be welcome and carefully reviewed and considered.108 One district attorney reported that his office formally solicits mitigation evidence from defense counsel and invites them to present such evidence prior to filing of a Bill of Particulars seeking death.109



IV. Handling Prosecutorial Error and Misconduct One study reports a correlation between reversal rates due to state conduct and the zealous use of the death penalty by counties.110 The study found that “[t]he higher the rate at which a state or county imposes death verdicts, the greater the probability that each death verdict will have to be reversed because of serious error.”111 It also found that “[c]apital error rates more than triple when the death-sentencing rate increases from a quarter of the national average to the national average, holding other factors constant.”112 In instances where “death sentencing increases from a quarter of the national average to the highest rate for a state. . . the predicted increase in reversal rates is six fold—to about 80%.”113 Finally, the “lower the rate at which a state imposes death sentences—and the more it confines those verdicts to the worst of the worst—the less likely it is that serious error will be found.”114 A 2016 study found that prosecutorial misconduct occurred in a third of death penalty cases during the 21-year tenure (1980-2001) of Oklahoma County District Attorney Robert Macy. Prosecutorial misconduct in the death penalty cases brought by Macy contributed to the exoneration of three individuals subsequently freed from 97
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death row.115 Twenty-three of Macy’s 54 capital convictions relied on the testimony of disgraced police chemist Joyce Gilchrist.116 According to a recent report, courts reversed almost half of the death sentences imposed in Oklahoma County under Macy’s tenure.117 A 2001 report described cases in which Oklahoma prosecutors have invoked inflammatory language to minimize the jurors’ sense of responsibility in capital cases, such as invoking God and the Bible in arguing for the death penalty.118 The OCCA called one such statement by prosecutors “rank misconduct” that “has no place in a criminal trial in the State of Oklahoma.”119 The OCCA ruled in that case that while such a statement rose to the level of misconduct, it was “harmless” and had not prejudiced the trial.120 The court stated, however, that: Criminal procedure goes to extreme lengths to remove all possibility of a jury verdict or sentence even partially based on bias or prejudice. We call on jurors to perform the difficult task in a capital murder trial of deciding whether another human being lives or dies. For the prosecutor to attempt to make this task somehow easier by implying God is on the side of a death sentence is an intolerable self-serving perversion of Christian faith as well as the criminal law of this State.121 Several district attorneys reported to the Commission that training and continuing education on Brady, discovery obligations, and ethics are provided at the DAC summer and fall conferences.122 While one district attorney relayed that prosecutors are required to have 12 hours of continuing education annually to maintain their licenses, another district attorney explained that certification specifically tailored for capital prosecutors was not mandatory in Oklahoma and that requirements for such death penalty training or continuing education was established within each county’s office of the district attorney.123
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The American Bar Association outlines the special responsibilities of prosecutors in criminal cases in its “Model Rules of Professional Conduct” for lawyers. Prosecutors are advised to: a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause; b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel; c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing; d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal; e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes: 



1) the information sought is not protected from disclosure by any applicable privilege;







2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and







3) there is no other feasible alternative to obtain the information;



f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule. g) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall: 1) promptly disclose that evidence to an appropriate court or authority, and 2) if the conviction was obtained in the prosecutor’s jurisdiction, i) promptly disclose that evidence to the defendant unless a court authorizes delay, and ii) undertake further investigation, or make reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an offense that the defendant did not commit. 82
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h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor shall seek to remedy the conviction.124 Misconduct is further defined as to include “violat[ing] or attempt[ing] to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another.125 In its 2013 report, the Oklahoma Justice Commission recommended that “misconduct of a prosecutor that is willful, deliberate and made in bad faith or egregious be reported” for disciplinary proceedings.126 Prosecutorial misconduct may include the following actions:127 • Charging a suspect with more offenses than is warranted; • Withholding exculpatory evidence from defense; • Purposefully mishandling, mistreating or destroying evidence; • Allowing witnesses, who prosecutors know (or should know) are not truthful to testify; • Pressuring defense witnesses not to testify; • Relying on fraudulent forensic experts; • During plea negotiations, overstating the strength of the evidence; • Making statements to the media that are designed to arouse public indignation; • Making improper or misleading statements to the jury; • Making misleading arguments that overstate the probative value of testimony; and • Failing to report prosecutor misconduct when it is discovered. While some legal stakeholders have described the issue of prosecutorial misconduct using terms like “rampant,” “pervasive,” “common,” and “ingrained,”128 and one federal appellate judge has described Brady violations as “epidemic,”129 disciplinary actions rarely follow findings of prosecutorial misconduct.130 The issue of whether 124
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See American Bar Association, Crossing the Line: Responding to Prosecutorial Misconduct (2008) (citing a report by the California Commission on the Fair Administration of Justice: “Of those 2,130 cases, 443 resulted in findings that prosecutorial misconduct actually occurred. In 53 of the 443 cases, a reversal of conviction was the result—the rest concluding that the misconduct was harmless error. Perhaps the most disturbing statistic is that a follow-up study looking at half of the cases resulting in a reversed conviction concluded that the prosecutor was not referred to the California State Bar for discipline, which is required under California law.”); see also Matt Ferner, Prosecutors Are Almost Never Disciplined For Misconduct, Huffington Post, (Feb. 11, 2016, 4:16 pm ET), http://www.huffingtonpost.com/entry/prosecutor-misconduct-justice_us_56bce00fe4b0c3c55050748a. 130
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prosecutors who commit prosecutorial misconduct should be disciplined by the bar is a contentious one. There is no consensus on exactly what constitutes prosecutorial misconduct sufficient to warrant disciplinary action. Bar disciplinary bodies tend to be restrained before acting upon any such charges. According to a recent study that examined 3,625 instances of prosecutorial misconduct—pulling from analysis in nine separate studies—that occurred at the state and national levels between 1963 and 2013, public sanctions were imposed in just 63 cases (or less than 2 percent of the time).131 The district attorneys who provided information to the Commission indicated that staff violations of Brady obligations would, depending on the severity, lead to termination of the employee,132 with lesser sanctions (e.g., leave without pay) available for less than egregious breaches.133 In April 2012, for example, Oklahoma County District Attorney David Prater fired two assistant district attorneys, Pam Kimbrough and Stephanie Miller, for withholding a witness statement from defense attorneys in a non-capital first-degree murder trial.134 Kimbrough was an experienced attorney who had been appointed as conflict counsel in a first-degree murder case135 prior to her employment as a prosecutor in the district attorney’s office.136 Kimbrough represented the state in both capital137 and non-capital138 first degree murder cases. According to Prater, the withheld statement in question was “potentially exculpatory.”139 Prater forwarded information from his office’s internal investigation to the attorney general’s office and the Oklahoma Bar Association (OBA), which brought separate disciplinary proceedings against both Miller and Kimbrough in 2014.140 Upon review of those proceedings the following year, the Supreme Court of Oklahoma ruled that both Kimbrough and Miller be publicly censured and ordered to pay for the cost of proceedings.141 In 2013, the Oklahoma Supreme Court declined to disbar a former assistant district attorney in Oklahoma County, Robert Bradley Miller, who was responsible for Brady violations in the capital trials of Powell and Douglas, discussed supra, and other transgressions, including the use of “fake subpoenas to force two minors to become witnesses” in a separate case.142 Miller’s disbarment had been recommended by the OBA.143 The Oklahoma Supreme Court disagreed, stating: “Reprehensible though Miller’s conduct might have been, and even if such misconduct is punished more harshly when it occurs now, Miller’s actions took place decades ago, and it would be unfair to hold him to a harsher standard than he would have been subjected to when his actions took place.” Miller was suspended from practicing law for 180 days, and ordered to pay court costs.144 131
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V. Consular Notification Prosecutorial discretion in capital cases is a local matter that may have international consequences. Article 36 of the Vienna Convention on Consular Relations (VCCR) provides that when a foreign national is “arrested or committed to prison or to custody, pending trial or is detained in any other manner,” appropriate authorities within the receiving State must inform him or her “without delay” of his right to have his or her native country’s local consular office notified of his or her detention.145 In 2005, the U.S. withdrew from the Optional Protocol to the VCCR (“Optional Protocol”), which granted jurisdiction to the International Court of Justice (ICJ) over such disputes with respect to the VCCR. Withdrawal was in response to the ICJ decision in Mexico v. United States of America, where Mexico sought to halt the execution of 54 Mexican nationals in the U.S., who had not been informed of their consular rights. ICJ ruled that the U.S. had to review and reconsider 51 of those convictions.146 Violations of the VCCR have led to extensive litigation in national and international courts, including courts in the United States.147 Consular notification in capital cases is particularly important because consulates can provide resources and oversight to ensure fair treatment.148 In 2008 the U.S. Supreme Court ruled in Medellin v. Texas that states were not obligated to comply with the Vienna Convention absent a federal law implementing the Convention’s Optional Protocol.149 As a result, the ICJ no longer had jurisdiction over claims from foreign countries whose citizens have been convicted in the U.S. in violation of the VCCR. Moreover, the U.S. can no longer use the ICJ to enforce the rights of U.S. citizens convicted abroad without the benefit of consular access.150 In July 2011, the U.S. Supreme Court denied a stay of execution for a Mexican national, Humberto Leal Garcia, Jr., despite opposition from the Obama administration and the Mexican government.151 Leal was sentenced to death for murdering a 16-year-old girl in Texas in 1994,152 but he was not informed of his right to contact the Mexican consulate upon his arrest.153 The stay would have permitted Congress to deliberate on pending legislation requiring states to comply with the Vienna Convention and inform foreign nationals about their right to consular notification.154 Leal was executed on July 7, 2011, and Texas has since executed two more Mexican nationals who had also been denied consular assistance.155
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In addition to Mexico, several other countries including the United Kingdom, Paraguay, and Germany have all asserted that they might have been able to help their citizens avoid a death sentence in the U.S. had they been informed before trial that their citizens had been arrested and faced the death penalty.156 Since 1976, 32 foreign nationals have been executed in the U.S. (24 of whom raised VCCR claims during their appellate or clemency proceedings).157 Oklahoma has executed three foreign nationals,158 two of whom raised such VCCR claims.159 Four additional foreign nationals have been sentenced to death in Oklahoma and raised similar VCCR claims, but each of their sentences have been subsequently amended. Gilberto Hernandez Martinez, a Cuban national, was sentenced to death in Oklahoma in 1997, and had not been informed upon arrest of his right to contact his consulate. In Martinez’s case, the OCCA rejected his appeal on the grounds that he was denied consular notification, stating that Martinez had “failed to show he made any ‘request’ to state authorities to inform Cuban authorities of his arrest.”160 After the prosecution stipulated Martinez’s intellectual disability in exchange for a waiver of further appeals, a life sentence was negotiated in lieu of death.161 Three other Mexican nationals, Geraldo Valdez Maltos, Osvaldo Torres Aguilera, and Isidro Marquez Burrola, also had their death sentences amended.162 Maltos had his death sentence vacated on appeal, and he was later resentenced to life.163 In 2005, the OCCA stayed the execution of Osvaldo Torres Aguilera and remanded his case for an evidentiary hearing in the district court on the question of whether the state had violated his Vienna Convention rights by “failing to inform Torres, after he was detained, that he had the right to contact the Mexican consulate.”164 In addition, the OCCA found that the VCCR was binding on Oklahoma. Two hours after the ruling was issued, Governor Brad Henry commuted Torres’s sentence.165 In commuting the death sentence to life without parole, the governor cited the failure of the government to notify Mexico that one of its foreign nationals had been arrested as a basis for granting clemency.166 Burrola also had his death sentence modified to life without parole by the OCCA for ineffective assistance of counsel, “where trial counsel failed to seek court funding for mitigation investigation and refused assistance offered by [the] Mexican government through [the] Mexican Capital Legal Assistance Program.”167
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VI. Conclusion and Recommendations Given the wide latitude in decision-making afforded to prosecutors in our criminal justice system, abuses in the exercise of that authority can and do occur. Public trust in the criminal justice system is vital, and prosecutorial misconduct undercuts that trust. The duties of a prosecutor to act in the interest of justice and to ensure due process are even more important when a life hangs in the balance. Indeed, the Oklahoma’s Rules of Professional Conduct states, “A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.”1 In its review and discussions with stakeholders, the Commission was pleased to learn of and applauds the leadership of many district attorneys who have been actively combatting prosecutorial misconduct. It is necessary that the rules governing prosecutors’ conduct be enforced to rein in aberrant and inappropriate conduct. The Commission found that aberrations can flourish in the absence of enforcement by responsible entities. When the system—through its supervising bodies—fails to hold accountable those who engage in misconduct, the system itself fails. In light of these concerns, the Commission recommends the following: Recommendation 1: Prosecutors and their investigators should be provided regular training concerning the common causes for wrongful convictions. This training should be mandatory.  The Oklahoma Justice Commission studied the causes of wrongful conviction and recommended that prosecutors receive training regarding risks associated with testimony elicited from jailhouse informants, accomplice witnesses, or by means of unreliable interrogation protocols. This Commission agrees fully with that recommendation. Further, this Commission adopts the recommendation that prosecutors also receive training in critical safeguards against wrongful convictions, such as proper police and investigative methods, discovery practices and Brady requirements, forensic evidence, mental health evidence, and the retention of evidence. Recommendation 2: Prosecutors and law enforcement should be provided regular training concerning their obligations under the Vienna Convention on Consular Relations to notify a non-citizen’s government when a non-citizen has been arrested and charged with a capital crime.  Violations of the Vienna Convention on Consular Relations have led to extensive litigation in national and international courts, including courts in the United States. Consular notification in capital cases is particularly important because consulates can provide resources and oversight to ensure fair treatment of their own citizens.
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Recommendation 3: All Oklahoma district attorneys’ offices and the Office of the Attorney General should be required to allow open-file discovery at all stages of a capital case, including during the direct appeal, state post-conviction review, federal habeas corpus review, and any clemency proceedings. In hearing from defense attorneys and prosecutors in Oklahoma, the Commission learned that there is no uniform, statewide policy regarding discovery and that access to important law enforcement files may be hindered due to lack of clear policies in some jurisdictions. Further, even when clear policies are in place for open-file discovery, such policies are limited to the trial stage. As the Commission learned during its review of wrongful convictions, the possibility that exculpatory evidence may be uncovered extends beyond the trial phase. Thus, meaningful discovery cannot be limited to the trial stage and should extend to appellate stages and clemency proceedings. Prosecutors have a unique duty to disclose evidence that may exonerate a defendant or suggest that death is not an appropriate punishment. Rule 3.8(d) of the Oklahoma Rules of Professional Conduct directs the “timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal.” Recommendation 4: District attorneys’ offices should be required to retain all files, including protected work product, pertaining to a capital defendant’s case until 60 days after the inmate is no longer on death row, whether because the inmate has been executed, died in custody, had a death sentence commuted to a sentence less than death, or been exonerated. Given the gravity and irreversible nature of the death penalty, district attorneys must ensure the condemned are afforded the highest standards of evidence retention.
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Role of the Defense I. Introduction Among the most significant factors that influence outcomes in capital cases is the quality of a defendant’s attorney.1 The Sixth Amendment to the United States Constitution guarantees capital defendants more than mere representation. Instead, capital defendants are entitled to “reasonably effective assistance,” 2 which depends upon defense counsel undertaking a thorough pretrial investigation of their client’s background.3 Such effective assistance is also contingent upon the skilled use of experts before and during trial. Moreover, capital defense attorneys are expected to employ trial strategies that advance client interests on both the question of culpability and on the appropriateness of the death penalty as punishment for the offense.4 “[G]ood defense counsel at trial is the most potent weapon against prosecutorial misconduct,”5 and effective defense counsel act as a safeguard against wrongful convictions.6 Effective representation requires specialized training and experience in the complex legal framework that governs capital cases. To provide effective assistance in these high-stakes cases, counsel must be adequately compensated and funded. This chapter examines defense counsel’s role in Oklahoma’s capital punishment system. It also evaluates whether defense attorneys in Oklahoma are qualified and whether they have been provided the necessary resources and independence to offer adequate representation to persons either facing a death sentence or awaiting execution.
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II. Prevailing Standards for Capital Counsel In the decades following Strickland v. Washington—the landmark U.S. Supreme Court case establishing a criminal defendant’s Sixth Amendment right to effective counsel (and how effectiveness of counsel is to be evaluated)7—courts have routinely turned to the American Bar Association’s (ABA) Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases (ABA Guidelines) to assess a defense counsel’s performance in death penalty cases.8 The ABA Guidelines establish “a national standard of practice for the defense of capital cases in order to ensure high quality legal representation for all persons facing or convicted of death penalty offenses.”9 As of March 2014, at least ten death penalty jurisdictions had adopted, in substantial measure, the ABA Guidelines.10 The Oklahoma Court of Criminal Appeals (OCCA) has “recognize[d] the utility of guidelines for effective capital counsel,” including those promulgated by the ABA.11 The ABA Guidelines—formally adopted by the ABA in 2003—are substantively significant and establish practice standards for capital counsel at all stages of the proceedings. The ABA Guidelines speak to the qualifications and training of defense counsel, their workload, their funding and compensation, and the several duties they owe their clients (e.g., the duty to investigate, the duty to assert legal claims, and the duty to facilitate the work of successor counsel). According to the ABA Guidelines, “the responsibilities of defense counsel in a death penalty case are uniquely demanding, both in the knowledge that counsel must possess and in the skills he or she must master.”12 Indeed, “the abilities that death penalty defense counsel must possess in order to provide high quality legal representation differ See Strickland, 466 U.S. 687 (1984) (holding that, to establish that counsel’s representation fell below the requirements of the Sixth Amendment, a petitioner must “show both that his counsel provided deficient assistance and that there was prejudice as a result.”); see also Harrington v. Richter, 562 U.S. 86, 104 (2011). The Supreme Court has described these two prongs as follows: To establish deficient performance, a person challenging a conviction must show that counsel’s representation fell below an objective standard of reasonableness. A court considering a claim of ineffective assistance must apply a strong presumption that counsel’s representation was within the wide range of reasonable professional assistance. The challenger’s burden is to show that counsel made errors so serious that counsel was not functioning as the counsel guaranteed the defendant by the Sixth Amendment. With respect to prejudice, a challenger must demonstrate a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome. It is not enough to show that the errors had some conceivable effect on the outcome of the proceeding. Counsel’s errors must be so serious as to deprive the defendant of a fair trial, a trial whose result is reliable. Id. (internal quotations and citations omitted). 7



A list of cases citing the ABA Guidelines is available online at the ABA’s website., Summaries of Cases Citing to the 2003 ABA Guidelines, Am. Bar Ass’n, http:// www.americanbar.org/content/dam/aba/migrated/2011_build/ death_penalty_representation/2003summary.authcheckdam.pdf (last visited Sept. 20, 2016). For full text of the ABA Guidelines, see supra note 4, http://www.americanbar.org/content/dam/aba/migrated/2011_build/death_ penalty_representation/2003guidelines. authcheckdam.pdf; see also Supplementary Guidelines for the Mitigation Function of Defense Teams in Death Penalty Cases, Am. Bar Ass’n , 36 Hofstra L. Rev. 677 (2008) (ABA Mitigation Guidelines), http://www.americanbar.org/content/dam/aba/uncategorized/Death_Penalty_ Representation/Standards/National/2008_ July_CC1_Guidelines.authcheckdam.pdf. 8
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Torres v. State, 120 P.3d 1184, 1189 (Okla. Crim. App. 2005). The Court has declined, however, to find capital counsel ineffective “simply because counsel’s representation differed from current capital practice customs, even where the differences are significant.” Id.; see also Coddington v. State, 259 P.3d 833, 839–40 (Okla. Crim. App. 2011) (holding that capital counsel would not be found per se ineffective for failing to adhere to the ABA Guidelines because, inter alia, appellant had not been prejudiced by counsel’s allegedly deficient performance). 11
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from those required in any other area of law.”13 It therefore is imperative that attorneys representing capital clients “be qualified by training and experience to undertake such representation and provide high quality advocacy.”14 In 2008, the ABA’s 27 guidelines adopted in 2003 were augmented with nine additional guidelines specific to mitigation specialists, in recognition of the fact that, in capital cases, “the mitigation function is of utmost importance.”15 As discussed in the Death Eligibility chapter, capital trials are bifurcated. If a defendant is convicted of a capital offense and the state has chosen to seek the death penalty, the trial proceeds to the penalty phase, wherein defense counsel can present a wide range of mitigating evidence to convince the jury to spare their client’s life. Because defense counsel can never be certain of acquittal, and because a timely and robust mitigation investigation may persuade district attorneys to forego seeking death in a case,16 mitigation specialists often play a pivotal role in the defense of capital cases.17 In fact, the ABA Guidelines explicitly require that a mitigation specialist be made part of any capital defense team,18 particularly since “[m]itigation investigation can be extremely difficult, time-consuming and costly, especially when the defendant, witnesses and documentation come from different and multiple states or countries.”19 The ABA Guidelines and Supreme Court cases20 require counsel to investigate thoroughly both the facts of the crime and any evidence that may be marshaled by the prosecution in support of a death sentence. This obligation to investigate exists even before the state announces its intent to seek a death sentence, since the presentation of mitigation evidence may help to dissuade the prosecution from seeking death in a capital-eligible case.21



III. Capital Counsel in Oklahoma In Oklahoma, the vast majority22 of indigent capital defendants are represented at the trial level by one of three government agencies: the Oklahoma County Public Defender’s Office, the Tulsa County Public Defender’s Office, or—if the case falls outside of Oklahoma County and Tulsa County—by one of the two capital trial divisions of the Oklahoma Indigent Defense System (OIDS).23 The Oklahoma County Public Defender’s Office and the
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Okla. Stat. tit. 19, § 138.7 (“[I]f the court determines that a conflict of interest exists between a defendant and the county indigent defender, the case may be reassigned by the court to another county indigent defender, an attorney who represents indigents pursuant to contract, or a private attorney who has agreed to accept such appointments.”); see also Interview with Robert A. Ravitz, Chief Pub. Defender, Okla. County Pub. Defender (Sept. 22, 2016) (on file with author) [hereinafter Ravitz Interview]; Interview with Robert Nigh, Chief Pub. Defender, Tulsa County Pub. Defender (Mar. 24, 2016) (on file with author) [hereinafter Nigh Interview I]. At one time, Canadian County also operated its own public defender’s office. See Holt v. State, 538 P.2d 1127, 1975 Okla. Crim. App. LEXIS 402, at *1 (Okla. Crim. App. 1975) (noting that appellant was represented by the public defender of Canadian County). That office is not required by statute and is no longer in operation. 23



91



The Report of the Oklahoma Death Penalty Review Commission



Tulsa County Public Defender’s Office were formed pursuant to state law, which provides for the creation of such offices in counties with populations of more than 300,000 persons.24 As of 2016, the Oklahoma County Public Defender’s Office’s criminal division comprises 34 attorneys, including attorneys whose work mainly involves appeals.25 Just three of these 34 attorneys regularly perform capital defense trial services, and together they form the office’s capital trial division.26 The Tulsa County Public Defender’s Office does not have a comparable division but has on staff three attorneys—including the office’s director—who are qualified to handle capital cases at the trial level. Like the Oklahoma County Public Defender’s Office, the Tulsa County Public Defender’s Office represents its capital clients on direct appeal.27 In 2015, the Tulsa office comprised 22 felony lawyers who were appointed to 5,647 cases, or an average caseload of 256 per lawyer.28 OIDS handles both trial and appellate level capital litigation in the 75 counties other than Tulsa and Oklahoma counties. OIDS began as an appeals-only indigent defense service but, as of 1991, the system has existed “to provide indigents with legal representation comparable to that obtainable by those who can afford counsel and to do so in the most cost effective manner possible.”29 By the mid-1990s, OIDS began to represent capital defendants at the trial stage through its Norman Capital Trial Division, which represents indigent capital defendants in 46 counties in the western part of the state, and its Sapulpa Capital Trial Division, which represents these defendants in Oklahoma’s remaining 29 counties (located in the eastern part of the state).30 Currently, the OIDS office in Norman has three attorneys and three investigators; in the fiscal year ending on June 30, 2016, the office carried over 12 cases, received appointments in five cases, and concluded its representation in four cases (none of which resulted in a death sentence).31 The office in Sapulpa has five attorneys and four investigators; in that same fiscal year, the office carried over 20 cases, received appointments in seven cases, and concluded its representation in six cases (similarly, none of them resulted in a death sentence).32 A. Appointment of Counsel The Oklahoma County Public Defender’s Office and the Tulsa County Public Defender’s Office are appointed to homicide cases soon after a suspect is taken into custody—within three days in Oklahoma County and within five days in Tulsa County.33 However, attorneys with the public defender’s offices reach out to individuals arrested in connection with a homicide case as soon as they learn of the arrest—typically, through local news Okla. Stat. tit. 19, § 138.1a. The most recent federal decennial census records Oklahoma County’s and Tulsa County’s respective populations as 718,633 and 603,403. State & County QuickFacts: Oklahoma County, U.S. Census Bureau, http://www.census.gov/quickfacts/table/PST045215/40109 (last visited Sept. 28, 2016); see also State & County QuickFacts: Tulsa County, U.S. Census Bureau, http://www.census.gov/quickfacts/table/PST045215/40143 (last visited Sept. 28, 2016). The 2010 population of Oklahoma’s third largest county, Cleveland County, was 255,755; see also State & County QuickFacts: Cleveland County, U.S. Census Bureau, http://www.census.gov/quickfacts/table/ PST045215/40027 (last visited Sept. 28, 2016). Cleveland County recently established a public defender agency but does not undertake capital representation at any stage. Interview with Jamie Pybas, Div. Chief, Homicide Dir. App. Div., Okla. Indigent Def. Sys. (Sept. 30, 2016) (on file with author) [hereinafter Pybas Interview]. 24
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reporting—to apprise the arrestees of their rights (to counsel, to remain silent, etc.).34 The offices’ formal appointment occurs at a probable cause hearing held within days of a homicide suspect’s arrest.35 The OIDS capital trial divisions actively monitor the counties that they serve to ensure that, if a homicide is committed and a suspect is arrested, OIDS will be appointed as counsel to that suspect at the earliest opportunity.36 Upon appointment, both the Tulsa County Public Defender’s Office and OIDS immediately assign two attorneys to homicide cases.37 In Tulsa County, a mitigation specialist also is assigned to the case if the facts support a possible death sentence (because one or more aggravating factors are present).38 The Oklahoma County Public Defender’s Office initially assigns one attorney to every homicide case.39 It is that attorney’s responsibility to assemble the necessary team—i.e., an additional attorney and an investigator—to investigate and litigate the case.40 When the two public defender offices or attorneys employed by OIDS are unable to represent a capital client because of a conflict of interest—as, for example, when a case involves codefendants—conflict counsel are appointed.41 B. Appeals Process At the direct appeal stage, capital litigation outside of Oklahoma County and Tulsa County is undertaken by the OIDS Homicide Direct Appeals Division, which also represents indigent appellants convicted of murder but not sentenced to death. The division is staffed by seven attorneys, who began fiscal year 2016 with five pending capital cases and 42 non-capital (felony) cases and ended that same fiscal year with five pending capital cases and 38 non-capital (felony) cases.42 Approximately 40% of the division’s caseload involves non-capital conflict cases from Oklahoma County and Tulsa County.43 The division also is responsible, pursuant to Oklahoma law,44 for investigating and raising claims of ineffective assistance of trial counsel.45 In addition to its trial and appellate work, OIDS represents all death-sentenced inmates in their state postconviction proceedings through its Capital Post-Conviction Division.46 The division comprises four attorneys, two investigators, and a legal secretary.47 When the Homicide Direct Appeals Division has a conflict of interest, the Capital Post-Conviction Division undertakes the representation at this stage of the proceedings.48 The office began fiscal year 2016 with 29 active cases—seven of which were capital post-conviction cases and one of which was a capital direct appeal—and ended that same fiscal year with 28 active cases, six of which were
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capital post-conviction cases and one of which was a capital direct appeal.49 Representation of death-sentenced inmates at the federal level—which occurs after an inmate has been denied relief on direct appeal and in state post-conviction proceedings—is primarily undertaken by the Capital Habeas Unit (CHU) of the Federal Public Defender for the Western District of Oklahoma, located in Oklahoma City.50 If the CHU cannot be assigned to a case due to a conflict of interest, the federal district court will appoint conflict counsel from a panel of qualified lawyers.51 Currently, capital caseloads appear manageable for the attorneys handling capital cases at the Tulsa County and Oklahoma County public defenders’ offices. However, those attorneys are also managing non-capital cases, and the heavy caseloads for noncapital cases are an issue for public defenders statewide. When a capital case is assigned to a defense attorney with a heavy caseload, at least one office indicated that it prioritizes the capital case and would attempt to minimize that attorney’s non-capital caseload.52 However, the defense attorneys who spoke with the Commission indicated that if capital cases increase, the caseloads could become burdensome and difficult to manage.53



IV. Oklahoma’s Adherence to Professional Standards in Capital Cases A. Oklahoma Capital Counsel: Funding and Compensation 1. Funding The Oklahoma Legislature directly appropriates funds to the indigent defense system. For the fiscal year ending on June 30, 2016, the total budget for OIDS was $15.4 million.54 As detailed in the agency’s annual report, OIDS was not adequately funded in fiscal year 2016: its budget was reduced mid-year by $710,732 and was set at $1.1 million less than the amount appropriated in the previous fiscal year, even as its caseload has nearly doubled in the past seven years.55 Attorney costs for the agency’s capital work for the fiscal year ending on June 30, 2015—the most recent year for which data are available—averaged $36,710 per case.56 The majority of funding for the public defender offices of Oklahoma County and Tulsa County comes from the respective “court fund[s]” of those counties.57 However, the budget for these offices is set by the Oklahoma Supreme Court in consultation with each office’s respective chief.58 Each county’s court fund is financed through 49
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See Okla. Stat. 19, §§ 138.4 (making chief public defender and assistant public defender salaries “payable monthly, from the court fund of such county”), 138.6 (making investigator and secretary salaries “payable monthly, from the court fund of such county”), 138.8 (making expert witness compensation payable “by the court fund pursuant to procedures established by the governing board of the court fund”). 57



E-mail from Robert A. Ravitz, Chief Pub. Defender, Okla. County Pub. Defender (Oct. 14, 2016) (on file with author); E-mail from Robert Nigh, Chief Pub. Defender, Tulsa County Pub. Defender (Oct. 14, 2016) (on file with author). 58
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“fees, fines, costs and forfeitures . . . collected by the court clerk,”59 but the chief public defenders of both the Oklahoma County Public Defender’s Office and the Tulsa County Public Defender’s Office report that their budgets do not fluctuate based on changes to the county court fund.60 For fiscal year 2013, Oklahoma County’s public defender programs totaled $4,633,853 with an additional $11,871 spent on public defender travel expenses.61 For fiscal year 2009, which provides the most recent publiclyavailable data, Tulsa County’s public defender programs totaled $3,752,743, with an additional $10,300 spent on public defender travel expenses.62 The chief public defender for Tulsa County reports that his office did receive a budget increase in the past two years, as requested and in spite of the fact that the court fund was lower than in previous years. The chief public defender is, however, unable to replace employees who retire or leave for other reasons without the Supreme Court’s authorization to hire a replacement.63 His office currently is short one investigator and awaiting approval to fill this vacancy.64 In addition to the court fund, the general fund of each county also is used to finance these offices—specifically, Oklahoma law requires counties with a public defender’s office to “provide for necessary office supplies and equipment and arrange for sufficient office space in the county building . . . to permit the efficient and effective operation of the office of public defender.”65 In Oklahoma County, fiscal year 2017 estimates for these costs totaled $51,420.66 In Tulsa County, fiscal year 2016 estimates for these costs totaled $54,500.67 2. Compensation Oklahoma law requires chief public defenders and assistant public defenders to “receive a salary commensurate with the range of salaries of assistant district attorneys in their districts.”68 The same holds true for the investigators and secretaries employed by these offices.69 Furthermore, in Earl v. Tulsa County District Court, the Oklahoma Supreme Court held that “commensurate with” in the statute is to be read as “equal to” to avoid, by way of the governing board, “[j]udicial exercise of managerial discretion over public defenders’ salaries,” a proposition the Court recognized as “of doubtful legal efficacy” and “fraught with hazards of constitutional infirmity.”70 By contrast, the salaries of OIDS attorneys and support staff are set by OIDS’s executive director, subject to the salary schedules adopted by the OIDS board.71 Each member of the board is appointed by the governor (with the advice and consent of the Oklahoma Senate) and serves a five-year term; at least three members of the 59
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E-mail from Robert A. Ravitz, Chief Pub. Defender, Okla. County Pub. Defender (Oct. 14, 2016) (on file with author); E-mail from Robert Nigh, Chief Pub. Defender, Tulsa County Pub. Defender (Oct. 14, 2016) (on file with author). Although it is encouraging that Oklahoma’s public defender offices have not faced budget shortfalls when their respective county’s court fund has been lower than expected or as needed, other states have encountered difficulties tying the funding for their indigent defense services to fees, fines, costs, and forfeitures. See Dylan Walsh, On the Defensive, The Atlantic (June 2, 2016), http://www.theatlantic.com/politics/ archive/2016/06/on-the-defensive/485165 (“Louisiana, uniquely, funds the majority of indigent defense through court fees. . . . These local revenues constitute almost 70 percent of the public-defense system’s budget, with the bulk of them assessed on traffic tickets. Because the number of tickets written in a given month bears no relationship to the ebb and flow of criminal activity or prosecution, this setup results in a dismal state of uncertainty and repeated budgetary shortfall.”). 60
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606 P.2d 545, 548 (Okla. S. Ct. 1979); see also Nigh Interview I, supra note 23 (confirming that salaries at the Tulsa County Public Defender’s Office are equal to those in the Tulsa County District Attorney’s Office). 70
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board must be attorneys licensed to practice law in the state of Oklahoma “who have experience through the practice of law in the defense of persons accused of crimes.”72 Board members serve without compensation and may be reappointed.73 A review of publicly available data on compensation rates at district attorney’s offices and OIDS reveals noticeable disparities. For example, the division chiefs of the two capital trial divisions of OIDS earn approximately $90,000 per year—less than the majority of salaries listed for assistant district attorneys and less than the majority of salaries listed for district attorneys and their first assistants.74 Other capital counsel at OIDS likewise are paid notably less than their counterparts working on behalf of the state in capital cases.75 When conflict attorneys are appointed in a capital case, their compensation is subject to the fee structure established under Oklahoma law. Currently, compensation for lead counsel in a capital case is capped at $20,000 per case; compensation for co-counsel is capped at $5,000 per case.76 In exceptional cases— specifically, those cases “requir[ing] an extraordinary amount of time to litigate”—these caps may be exceeded “upon a determination” by OIDS’s executive director, with approval by the OIDS Board.77 Even if conflict counsel’s compensation were significantly higher than the cap established under Oklahoma statutory law, such compensation would still fall far short of the typical cost to zealously litigate a capital case.78 In Florida, for example, experienced capital counsel successfully (and accurately) argued to the Florida Supreme Court that an $84,000 cap on compensation for post-conviction litigation services failed to account for “complex and unusual capital post-conviction proceedings” and, if applied, would amount to a denial of “meaningful access to counsel.”79 Further, a significant number of national, state, and local reports have condemned compensation shortfalls as jeopardizing the constitutional right to effective assistance of counsel.80 In all criminal cases, but especially capital ones, expert services are crucial to effective representation, regardless of whether those experts will consult on or testify to issues pertaining to culpability (e.g., DNA analysis, 72



Okla. Stat. tit. 22, § 1355.1. There are no other statutory qualifications to serve on the Board. Id.
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See Compare State Pay: District Attorneys Council, Okla. Watch, http://oklahomawatchdata.org/state-salaries/220 (last visited Sept. 18, 2016); see also State Pay: Indigent Defense System, Okla. Watch, http://oklahomawatchdata.org/state-salaries/047 (last visited Sept. 18, 2016). 74



Id. The salaries of OIDS capital counsel listed on Oklahoma Watch’s website range from $54,473 to $75,850. See State Pay: Indigent Defense System, Okla. Watch, http://oklahomawatchdata.org/state-salaries/047 (last visited Sept. 18, 2016). 75
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Okla. Stat. tit. 22, § 1355.13(B). In one recent Oklahoma County capital case, the second chair defense attorney was paid $13,000. See Collins, supra note 56, at 23. In most conflict cases in Tulsa and Oklahoma Counties, second chair defense counsel are paid less than $7,500. See id. 77



See, e.g., Collins, supra note 19, at 49 tbl.3 (estimating that the average cost to provide trial-level defense services in Washington State capital cases is $848,948 and that the median cost to provide these services is $608,496). It also should be noted that caps on compensation are inconsistent with the ABA Guidelines. ABA Guidelines, supra note 4 (Guideline 9.1(B)(1)). 78



Maas v. Olive, 992 So. 2d 196, 204–05 (Fla. 2008). Because representation during post-conviction review involves the same investigative effort as occurs (or should occur) pretrial, as well as a substantial number of hours engaged in legal research and writing, the costs to provide constitutionally adequate representation pre-conviction and on post-conviction review are, in capital cases, comparable. See ABA Guidelines, supra note 4 (Guideline 9.1 cmt. (“Like trial counsel, counsel handling state collateral proceedings must undertake a thorough investigation into the facts surrounding all phases of the case. It is counsel’s obligation to make an independent examination of all of the available evidence—both that which the jury heard and that which it did not—to determine whether the decision-maker at trial made a fully informed resolution of the issues of both guilt and punishment.”). 79



See, e.g., ABA Guidelines, supra note 4 (Guideline 9.1 cmt.); Am. Bar Ass’n, The Texas Death Penalty Assessment Report, at xvii to xviii (2013); Am. Bar Ass’n, The Virginia Death Penalty Assessment Report, at xxi (2013); Commonwealth v. McGarrell, No. 77 EM 20011, 2012 Pa. LEXIS 2854, at 2–3 (Pa. Feb. 12, 2012), http://standdown.typepad.com/PA-SupCt-LernerReport.pdf (concluding that “the compensation of court appointed capital defense lawyers in Philadelphia is grossly inadequate” and that “[t]he existing compensation system unacceptably increases the risk of ineffective assistance of counsel in individual cases”); Am. Bar Ass’n, The Kentucky Death Penalty Assessment Report, at v (2011); The Constitution Project, Justice Denied: America’s Continuing Neglect of Our Constitutional Right to Counsel 31 (2009); Am. Bar Ass’n, Toward a More Just and Effective System of Review in State Death Penalty Cases, 40 Am. U. L. Rev. 1, 16 (1990); see also The Constitution Project, Irreversible Error: Recommended Reforms for Preventing and Correcting Errors in the Administration of Capital Punishment, at xxxvi (2014) (noting that cuts in the federal budget in 2013 jeopardized federal public defenders’ ability “to provide constitutionally guaranteed representation”); Mary Sue Backus & Paul Marcus, The Right to Counsel in Criminal Cases, A National Crisis, 57 Hastings L.J. 1031, 1119–20 (2006) (noting that regular shortfalls in OIDS’s funding have “hindered the agency’s ability to effectively represent its clients” (internal quotations omitted)). 80
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ballistics, forensic pathology), to the jury’s sentencing-phase decision (e.g., developmental trauma, mental illness, PTSD), or to the defendant’s eligibility for a death sentence (e.g., sanity and intellectual disability).81 In Oklahoma County and Tulsa County, funding for experts comes from the district courts, whether as a lump sum transfer for use during the fiscal year, through the filing of requests for funding in particular cases, or both.82 In Oklahoma County, specifically, the public defender’s office’s most recent budget for all expert services totaled $85,000, the vast majority of which was used to fund expert services in first-degree murder cases (between 40 and 50 cases per year).83 This amount is appreciably lower than would be required to fund even four or five capital cases: for cases without guilt/innocence defenses, costs for penalty-phase expert services total no less than $20,000; when guilt/innocence defenses are available and a need arises to hire independent forensic experts to test the state’s evidence, the costs for expert services range from $28,000 to $35,000 per case.84 If the district courts do not have the resources to finance supplemental funding requests by the public defender offices, they may seek those resources directly from the Supreme Court of Oklahoma.85 OIDS funds expert services in capital cases—including experts needed in capital appeals—directly from its annual budget, subject to the approval of the executive director.86 Although requests for supplemental funding from the district courts are almost universally denied, these funds are greatly needed to provide high-quality representation in capital cases.87 As the following sections detail, adequately funding defense services in capital cases is necessary to ensure that counsel can provide high-quality representation by, for example, enlisting the support of much-needed expert services. Moreover, without sufficient resources, Oklahoma’s public defender offices and OIDS could not recruit, train, and retain qualified counsel, as required by the ABA Guidelines. Accordingly, it is of the utmost importance that these agencies receive consistent and adequate funding so they may provide their capital clients the level of representation required by the Sixth Amendment. B. Oklahoma Capital Counsel: Qualifications and Training Oklahoma law does not require capital counsel to satisfy the qualification and training requirements established by the ABA Guidelines, nor is this Commission independently assessing the competence of Oklahoma capital defense attorneys overall. However, as indicated in the preceding section, the chief public defenders of the Oklahoma County Public Defender’s Office and the Tulsa County Public Defender’s Office report that members of their staff are qualified, by training and experience, to represent capital clients. This includes all the capital counsel in these offices: four of the 34 attorneys in the Oklahoma County Public Defender’s Office’s criminal 81



See ABA Guidelines, supra note 4 (Guideline 4.1 cmt.).
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Ravitz Interview, supra note 23; Nigh Interview I, supra note 23.
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Ravitz Interview, supra note 23; E-mail from Robert A. Ravitz, Chief Pub. Defender, Okla. County Pub. Defender (Oct. 17, 2016) (on file with author).
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85 Id; Nigh Interview I, supra note 23. (a) Supreme Court Revolving Fund (Okla. Stat. tit. 20, § 1310.1), (b) the State Judicial Revolving Fund (id. at § 1310.2), or (c) the Supreme Court Administrative Revolving Fund (id. at § 1310.3).]



Mosley Interview, supra note 30; Christopher Interview, supra note 46; Okla. Stat. tit. 22, § 1355.4(D)(2); see also Pybas Interview, supra note 24 (explaining that the process is the same for all OIDS attorneys regardless of whether they work in the trial or appellate divisions: When an attorney believes she needs an expert in her capital case, she will use a standard form called a Professional Services Request Form (PSRF) and will identify the particular type of expert needed and the anticipated cost, along with a detailed explanation of why the facts of the case justify the expert services.  This form goes to the Division Chief for discussion and approval.  If the Division Chief approves the request, it is then sent to the finance department to confirm whether funds are available in the amount requested.  From there, it goes to the Executive Director who approves or denies the request.  Each division has a separate expert services budget and must theoretically stay within that budget.  If, however, a division exhausts its own budget and still has a need for an expert, the Executive Director has the discretion to move available funds from other budgets within OIDS.) 86



Mosley Interview, supra note 30. Some capital defense attorneys in the state surmise that, whereas the district courts of Oklahoma County and Tulsa County recognize that it is their role to provide supplementary resources to ensure indigent defendants receive a constitutionally adequate defense, the courts in less populous jurisdictions presume that OIDS can and must pay all defense costs, even though the court fund in each of these counties exists partly for the purpose of financing indigent defense services. 87
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division and three of the 40 attorneys employed by the Tulsa County Public Defender’s Office.88 Specifically, because of the criteria imposed by the heads of these offices, these seven attorneys’ qualifications align with the criteria established in ABA Guideline 5.1 (Qualifications of Defense Counsel): • License to practice law;89 • Demonstration of a commitment to provide zealous advocacy and high quality legal representation in the defense of capital cases;90 • Training in (1) relevant state, federal, and international law; (2) pleading and motion practice; (3) pretrial investigation, preparation, and theory development regarding guilt/innocence and penalty; (4) jury selection; (5) trial preparation and presentation, including the use of experts; (6) ethical considerations particular to capital defense representation; (7) preservation of the record and of issues for postconviction review; (8) counsel’s relationship with the client and the client’s family; (9) post-conviction litigation in state and federal courts; and (10) the presentation and rebuttal of scientific evidence, and developments in mental health fields and other relevant areas of forensic and biological science;91 • Substantial knowledge and understanding of the relevant state, federal, and international law, both procedural and substantive, governing capital cases;92 • Skill in the management and conduct of complex negotiations and litigation;93 • Skill in legal research and analysis, and the drafting of litigation documents;94 • Skill in oral advocacy;95 • Skill in the use of expert witnesses and familiarity with common areas of forensic investigation, including fingerprints, ballistics, forensic pathology, and DNA evidence;96 • Skill in the investigation, preparation, and presentation of evidence bearing upon mental status;97 • Skill in the investigation, preparation, and presentation of mitigating evidence;98 and • Skill in the elements of trial advocacy, such as jury selection, cross-examination of witnesses, and opening and closing statements.99



Ravitz Interview, supra note 23; Nigh Interview I, supra note 23; Interview with Robert Nigh, Chief Pub. Defender, Tulsa County Pub. Defender (Sept. 28, 2016) (on file with author) [hereinafter Nigh Interview II]. 88
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Id. at Guidelines 5.1(B)(1)(c), 8.1(B); see also Interview with Andrea Miller, Div. Chief, Appeals Div., Okla. County Pub. Defender (May 13, 2016) (on file with author) [hereinafter Miller Interview] (noting that, while there is little to no capital case-specific training in state, attorneys have had the opportunity to travel to out-of-state trainings). 91
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By contrast, although several of the eight attorneys within the two capital trial divisions of OIDS—the Norman Capital Trial Division (three attorneys) and the Sapulpa Capital Trial Division (five attorneys)—satisfy these qualification and training requirements, not all of them do.100 This partly is a function of inadequate funding: unlike their counterparts in the two public defender’s offices, which by law must “receive a salary commensurate with the range of salaries of assistant district attorneys in their districts,” OIDS attorneys are not guaranteed parity in compensation and, therefore, do not receive salaries commensurate with their counterparts working on behalf of the state.101 Resource constraints also limit the extent to which all Oklahoma-based capital defense attorneys can access training to become qualified—and remain qualified—to represent capital clients, as the ABA Guidelines advise.102 As reported by the chief public defender for Oklahoma County—the state’s most populous county and the jurisdiction responsible for 36.8 percent of the state’s 318 death sentences—training programs that carry a cost for attendance simply are unaffordable.103 Likewise, the chief public defender for Tulsa County reports that his office’s resources are inadequate to send his assistants to vital external training programs, and the county itself has acknowledged that its public defender’s office “has no internal or external formal training regimen.”104 And while both public defender offices facilitate in-house training and regularly seek scholarships from non-governmental sources (e.g., the Oklahoma Coalition to Abolish the Death Penalty), additional funding is necessary to ensure compliance with prevailing national standards.105 The capital attorneys employed by OIDS face similar limitations on their opportunities for capital representation training. Because OIDS is not adequately funded—as mentioned above, the agency’s funding for fiscal year 2017 is $1.1 million less than the amount appropriated in the previous fiscal year106—it is unable to maintain a budget for training its employees.107 C. Oklahoma Capital Counsel: Independence and Defense Team Composition Independence from political pressures is a cornerstone of effective representation.108 Because Oklahoma capital defense counsel largely work within governmental agencies, the oversight of which is limited to budgetary 100



Mosley Interview, supra note 30.



See Okla. Stat. tit. 22, § 1355.4 (empowering the executive director of OIDS to “set the salaries of [personnel necessary to carry out the duties imposed upon the System], subject to the salary schedules adopted by the [Oklahoma Indigent Defense System] Board”), Okla. Stat. tit. 22, § 1355.3 (empowering the Oklahoma Indigent Defense System Board to “adopt salary schedules for the System” without additional legislative guidance); see also id. (noting that starting salaries for attorneys in the Sapulpa Capital Trial Division are substantially less than the salaries of their counterparts in district attorney’s and public defender’s offices across the state). 101



See ABA Guidelines, supra note 4, Guideline 8.1(C) (“Attorneys seeking to remain on the roster or appointment roster should be required to attend and successfully complete, at least once every two years, a specialized training program . . . that focuses on the defense of death penalty cases.”). 102



Ravitz Interview, supra note 23; see, e.g., Death Penalty College: Tuition, Santa Clara Univ. L. Sch., http://law.scu.edu/dpc/tuition (last visited Sept. 22, 2016) (attorney tuition ranging from $915 to $995). 103



104 Budget Bd. of Tulsa County, Budget and Financial Plan for Appropriated Funds: Fiscal Year 2015–2016, at 227 (2015); see also Nigh Interview II, supra note 88. It is well established that capital counsel must regularly attend specialized training programs so as to “keep[] abreast of new developments in a volatile and highly nuanced area of the law,” Douglas W. Vick, Poorhouse Justice: Underfunded Indigent Defense Services and Arbitrary Death Sentences, 43 Buff. L. Rev. 329, 358 (1995); moreover, and as the ABA Guidelines note, “many capital defense counsel have discovered that they must attend training programs more frequently [than is required by their respective Bar] in order to provide effective legal representation.” ABA Guidelines, supra note 4 (Guideline 8.1 hist.). See also Jud. Conf. of the United States, Federal Death Penalty Cases: Recommendations Concerning the Cost and Quality of Defense Representation (1998) (observing that “[a]ll of the defense counsel interviewed by the Subcommittee stressed the importance of participating in specialized death penalty training programs,” and further observing that “[t]here are, however, very few training programs anywhere in the country specializing in the defense of death penalty cases,” a situation that has improved nationally since 1998 but not with respect to Oklahoma, specifically). 105
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Mosley Interview, supra note 30. See also State of Okla., Fiscal Year Executive Budget: Historical Data: 2017, at 213 (2016), https://www.ok.gov/OSF/ documents/bud17hd_tagged.pdf (listing OIDS’s actual expenditures by category for fiscal years 2014 and 2015). 107
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99



The Report of the Oklahoma Death Penalty Review Commission



matters, their work is appropriately independent of the state regarding the quality of representation, insofar as it might be affected by political decisions. On the other hand, and as was discussed above, funding limits set by politicians can create serious challenges to independence. Limits to state and local governments’ efforts to fund the public defender’s offices in Oklahoma County and Tulsa County and OIDS present serious difficulties to these organizations’ capacity to comport with national standards for capital cases, particularly as those standards pertain to training and qualifications. Moreover, the consensus among practitioners at these organizations is that a return to higher rates of seeking the death penalty by prosecutors would seriously prejudice their clients facing capital charges or seeking relief from a death sentence.109 Furthermore, whereas the ABA Guidelines require each capital defense team to include, at every stage of the proceedings, two qualified attorneys, an investigator, and a mitigation specialist,110 as discussed in great detail in the cost study—attached as Appendix IB—OIDS cannot satisfy this requirement at its present funding levels and caseload.111 On state post-conviction review, for example, each case typically is assigned to only one attorney in the Capital Post-Conviction Division. Moreover, the division’s two investigators must divide between themselves approximately 30 capital and non-capital cases and, on these cases, serve as both fact investigator and mitigation specialist.112



V. The Importance of Competent Counsel in Capital Cases Since the reinstatement of the death penalty in the late 1970s, capital representation nationally and in Oklahoma has been markedly uneven. Both state and federal courts in Oklahoma have often found the representation of counsel in capital cases to be ‘ineffective,’ meaning a condemned prisoner’s trial lawyer’s performance was constitutionally deficient and that deficiency prejudiced the outcome of the case. In James Fisher’s capital case, for example, a federal appellate court found it “beyond question” that Mr. Fisher’s court-appointed attorney—not a lawyer working for one of the state’s public defender offices—rendered ineffective assistance throughout the representation.113 Mr. Fisher was arrested for the 1982 murder of Terry Gene Neal. Mr. Neal had been stabbed in the neck with a broken bottle in his Oklahoma City apartment.114 “The nature of the trial itself,” the U.S. Court of Appeals for the Tenth Circuit held, “indicates a singular lack of preparation on [defense counsel’s] part. The trial transcript reveals that throughout most of [his] examination of witnesses, including his own client, he had no idea what answers he would receive to his questions and was not pursuing any particular strategy of defense.”115 The Court also faulted Mr. Fisher’s trial counsel for: [F]ailing through apparent ineptitude to act as a reasonably diligent and professional advocate; failing through his hostility to his client and his client’s interests, and his apparent sympathy and assistance for the state’s case, to act as his client’s loyal advocate; failing to advance any defense theory, even that of holding the state to its burden of proof; and, under the circumstances, failing to make a closing argument.116 Ravitz Interview, supra note 23; Interview with Robert Nigh, Chief Pub. Defender, Tulsa County Pub. Defender (Aug. 17, 2016) (on file with author) [hereinafter Nigh Interview III]; Mosley Interview, supra note 30; Miller Interview, supra note 91; Pybas Interview, supra note 24; Christopher Interview, supra note 46. 109
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Upon retrial, Mr. Fisher was again convicted and sentenced to death,117 and his new court-appointed trial attorney was again found to have rendered ineffective assistance of counsel.118 Evidence presented at an evidentiary hearing demonstrated that counsel had “failed to properly investigate, prepare and present relevant and readily available evidence at trial.”119 Approximately eighteen boxes of materials related to Mr. Fisher’s case were in counsel’s possession, yet counsel never reviewed them. Instead, the boxes were placed in storage and their contents examined only after Mr. Fisher was sentenced to death and was appointed successor counsel (through OIDS).120 Counsel also failed to make use of the services of “an experienced investigator [] assigned [by the district court] to assist him.”121 At the evidentiary hearing, counsel “admitted that he did not track down any defense witnesses and he did not recall interviewing any of the State’s witnesses before trial.”122 Partly on the basis of these deficiencies, the OCCA reversed Mr. Fisher’s conviction.123 He ultimately was released from custody on the stipulation that he leave, and never return to, Oklahoma.124 Similarly, in Cargle v. Mullin, also out of Oklahoma County, defense counsel—who had been hired by Marcus Cargle’s parents to represent their son at his 1994 capital trial for the shooting death of two individuals during a drug transaction—failed to “properly confer with and advise his client,” “interview and prepare even obvious defense witnesses,” “develop available exculpatory/mitigating evidence,” “investigate sources for impeachment of the crucial prosecution witnesses,” and “expose the State’s relatively weak case to meaningful adversarial testing.”125 And as in Mr. Fisher’s case, counsel also “disloyally impeached his own client” by suggesting that Mr. Cargle had lied in a video-recorded police interview “in a case that was all about credibility.”126 On retrial, Mr. Cargle was convicted and sentenced to life without possibility of parole.127 Both Mr. Fisher’s and Mr. Cargle’s cases illustrate—as do others128—the serious consequences of a capital defense counsel’s failure to provide adequate representation. Furthermore, because the standard established in Strickland for granting relief based on inadequate representation is a notably difficult one to satisfy,129 cases such as Mr. Fisher’s and Mr. Cargle’s necessarily present an incomplete picture as to the quality of capital representation in the state of Oklahoma. Other defendants may present similarly egregious deficiencies but be unable to meet the Strickland standard. Such cases, when reversed for ineffectiveness of counsel, also produce substantial costs to retry them. Mr. Fisher’s conviction and death sentence were reversed and litigated twice following his 2005 trial. These costs are worth reflection when considering the adequacy of Oklahoma’s present arrangement for supplying indigent capital defendants and death-sentenced inmates with trial, appellate, and post-conviction counsel.
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See, e.g., Anderson v. Sirmons, 476 F.3d 1131 (10th Cir. 2007) (finding defense counsel ineffective for “wholly fail[ing] to investigate potential mitigation evidence, instead focusing almost exclusively on the guilt phase of the trial”); Marquez-Burrola v. State, 157 P.3d 749 (Okla. Crim. App. 2007) (finding defense counsel ineffective for failing to “investigate, develop, and present an acceptable mitigation case”). 128
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VI. Conclusion and Recommendations The integrity of our capital punishment system depends upon an accused being afforded competent and effective counsel. Capital defense relies on adequate funding and resources to ensure that trial, appellate, and post-conviction counsel can meet the standards outlined by both professional and legal standards. In capital cases, where the defendant’s life is at stake, ineffective or underfunded defense counsel have repeatedly failed to meet those standards. Indeed, Oklahoma’s experience with wrongful convictions demonstrates the importance of ensuring justice in the first instance, rather than cutting corners in the early stages of a case. Oklahoma policymakers should ensure that all persons accused of the worst offenses are zealously and effectively represented throughout their criminal proceedings. In light of the critical role defense counsel plays in capital cases, the Commission makes the following recommendations: Recommendation 1: To better ensure that individuals facing the death penalty in Oklahoma receive high-quality representation, the Oklahoma Bar Association should promulgate advisory guidelines for the appointment and performance of defense counsel in capital cases. While the American Bar Association’s Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases (ABA Guidelines) are helpful in assessing counsel’s conduct, they were not drafted with any particular jurisdiction in mind. Both practitioners and judges may be too quick to disregard these commonsense standards, to the detriment of capital defendants and death-sentenced inmates seeking relief on appeal or in post-conviction proceedings. Due to these limitations to the ABA Guidelines, the Commission recommends that the Oklahoma Bar Association (OBA) promulgate its own set of advisory guidelines for the performance of Oklahoma capital counsel—guidelines that would consider those characteristics that make Oklahoma capital representation different from other jurisdictions. In Texas, for example, the state bar association used the ABA Guidelines as a template to create standards for Texas capital counsel. The Commission is confident that adoption of capital case guidelines specific to Oklahoma will help to elevate the quality of representation of indigent capital defendants. Recommendation 2: The Oklahoma Bar Association should facilitate or provide regular training for capital defense trial counsel and appellate counsel specific to the unique demands of capital case representation. Counsel must be trained if they are to undertake the serious and complex work of representing individuals accused of a capital crime or sentenced to death. As noted in the ABA Guidelines: [P]roviding high quality legal representation in capital cases requires unique skills. Accordingly, the standard of practice requires that counsel have received comprehensive specialized training before being considered qualified to undertake representation in a death penalty case. Such training is not to be confined to instruction in the substantive law and procedure applicable to legal representation of capital defendants, but must extend to related substantive areas of mitigation and forensic science. In addition, comprehensive training programs must include practical instruction in advocacy skills, as well as presentations by experienced practitioners.130 130
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The offices in this state that provide capital defense services should continue to finance their staff members’ attendance at capital training seminars and programs outside of Oklahoma. However, as the expenses for out-of-state travel may be considerable and may prevent many attorneys and investigators from attending, the OBA could provide a valuable service to the capital defense bar by facilitating instate training for attorneys and their teams. Recommendation 3: Attorneys, investigators, and support staff employed by the Oklahoma Indigent Defense System should receive compensation commensurate with that of attorneys, investigators, and support staff employed by district attorneys’ offices in their corresponding counties. The Commission was encouraged to learn that, in contrast to other jurisdictions, public defenders, investigators, and support staff in Oklahoma and Tulsa counties who represent or work on behalf of capital clients are compensated at levels commensurate with their prosecutorial counterparts. This framework helps to ensure that attorneys who are interested in a career in criminal law will not favor working for the state purely for financial reasons. It also has the benefit of being fair and, therefore, the right thing to do. By contrast, attorneys, investigators, and support staff employed by the Oklahoma Indigent Defense System (OIDS) are paid less than their prosecutorial counterparts. This situation is unfair to the dedicated attorneys, investigators, and support staff who choose to support our criminal justice system through defense-oriented work. Accordingly, the Commission calls upon Oklahoma’s policymakers to correct this disparity so that OIDS’s capital case staff receives salaries commensurate with their state counterparts. Recommendation 4: Adequate compensation should be provided to conflict counsel in capital cases, and the existing compensation cap should be lifted. Conflict counsel are sometimes necessary to ensure a capital defendant’s constitutional right to competent, conflict-free counsel. As this chapter explains, conflict counsel in Oklahoma are assigned when public defender agencies and OIDS are unable to take the case without entering into a conflict of interest. Currently, compensation for lead conflict counsel in a capital case is capped at $20,000 per case, whereas compensation for co-counsel is capped at $5,000 per case. These funding limits are not reflective of compensation levels afforded to qualified capital attorneys. Compensation caps discourage competent attorneys from accepting work, even though their services are sorely needed—or worse, from accepting a case but failing to take the time needed to effectively represent a capital defendant.
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Recommendation 5: Conflict counsel outside of Oklahoma and Tulsa counties (which follow a different process) should not be required to seek funding beyond any statutory cap directly from the Oklahoma Indigent Defense System. Such funds should come from the court funds of the county in which the representation takes place. If conflict counsel find it necessary to seek funding over and above the statutory caps, the responsibility for approving and providing this funding should not fall on OIDS. Such a fee arrangement places OIDS in the position of allocating portions of its limited funding to conflict counsel. Rather than competing with OIDS for funding, conflict counsel should receive compensation from another source, such as from the court fund of the county where the representation takes place.
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Jury Issues I. Introduction The jury is a cornerstone of the American criminal justice system and plays a particularly important role in death penalty cases. The capital jury not only determines a defendant’s guilt or innocence, but also whether a defendant should be sentenced to death. The jury embodies intersecting rights: a criminal defendant’s right to an impartial jury under the Sixth Amendment to the United States Constitution and Sections II-19 and 20 of the Oklahoma Constitution, and a prospective juror’s right to equal protection under the Fourteenth Amendment. As the U.S. Supreme Court has stated, the jury has a tremendous amount of power—especially in capital cases— and is meant to provide a check on government overreach: The framers of the [federal and state] constitutions strove to create an independent judiciary but insisted upon further protection against arbitrary action. Providing an accused with the right to be tried by a jury of his peers gave him an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge . . . . Fear of unchecked power, so typical of our State and Federal Governments in other respects, found expression in the criminal law in this insistence upon community participation in the determination of guilt or innocence.1 Before discussing the historical context, it is important to note the basics of jury selection. Although the process varies by jurisdiction, jury selection generally encompasses three steps.2 First, before a trial, a “pool” of prospective jurors is summoned to the courthouse for jury selection.3 Next, the jury pool is winnowed through a process of exemptions for hardship and general qualifications, such as a juror’s inability to read or write English. Then it becomes a smaller group of prospective jurors called the “venire” or “panel.”4 The venire is the group of individuals from whom the final “petit jury” is selected.5 The petit jury is the group of individuals—always twelve in capital cases—who hear the trial.6 Capital cases also involve unique concepts for jurors, like aggravating and mitigating factors (see Death Eligibility chapter). Jurors’ comprehension of capital jury instructions—particularly related to aggravating and mitigating factors and life without parole—is explored in Section IV.
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There are two ways that a prospective juror can be excused from service: 1) a for-cause challenge and 2) a peremptory challenge.7 First, the trial court may grant an unlimited number of challenges to prospective jurors “for cause.”8 The grounds for a challenge for cause are typically set out by statute and include specific reasons for disqualification, such as relation to a party, prior jury service on a related case, or a general lack of impartiality.9 In a capital case, a prospective juror may also be struck from the jury venire because of his or her view on the death penalty.10 This is due to the fact that in capital cases, including in Oklahoma, jurors must be “death-qualified,” meaning that each juror must agree that he or she could impose a sentence of death if the case were to proceed to the penalty phase. Anyone whose opposition to capital punishment would “substantially impair” their ability to follow the law is also excluded from jury service. Parties may also exclude “for cause” a juror who would automatically vote for a death sentence.11 Second, a prospective juror can be removed through a peremptory challenge, which allows either party to excuse a prospective juror without assigning any cause. The peremptory challenge is a statutory—rather than a constitutional right—and each state and federal jurisdiction has its own laws regarding peremptory challenges. In Oklahoma, each party in a first-degree murder case receives nine peremptory challenges.12 Early litigation surrounding jury issues focused on discrimination in the selection of the jury pool and the venire, while more recent litigation has focused on the discriminatory use of peremptory challenges.13 A. History of the Jury Historical context is relevant to a full discussion of death qualification and peremptory challenges. For much of the last two centuries, minorities and women were systematically excluded from jury service. From the 1930s to the 1970s, U.S. Supreme Court decisions began to examine purposeful exclusion from jury service on the basis of race and sex. 1. Racial Discrimination Ostensibly, black men gained the right to jury service after the end of slavery. The passage of the 1875 Civil Rights Act banned the exclusion of a prospective juror on the basis of race.14 Four years later, in Strauder v. West Virginia, the U.S. Supreme Court reaffirmed that the exclusion of a juror from the grand or petit jury based solely on race violated the Equal Protection Clause.15
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In Strauder, the Court stated the following: If in those States where the colored people constitute a majority of the entire population a law should be enacted excluding all white men from jury service, thus denying to them the privilege of participating equally with the blacks in the administration of justice, we apprehend no one would be heard to claim that it would not be a denial to white men of the equal protection of the laws. Nor if a law should be passed excluding all naturalized Celtic Irishmen, would there be any doubt of its inconsistency with the spirit of the amendment. The very fact that colored people are singled out and expressly denied by a statute all right to participate in the administration of the law, as jurors, because of their color, though they are citizens, and may be in other respects fully qualified, is practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an impediment to securing to individuals of the race that equal justice which the law aims to secure to all others.16 In 1910, the Oklahoma Court of Criminal Appeals (OCCA) likewise recognized that such race-based exclusion violates the Fourteenth Amendment.17 However, in practice, many jurisdictions across the nation routinely excluded—and often continue to exclude—blacks from jury service.18 For example, in 1925, John Welch challenged the jury panel in his case “on the ground that no negroes were drawn on the panel.”19 Welch presented Oklahoma demographic and historical data showing that: Nearly one-third of the inhabitants of Muskogee county are negroes; that many of them have large real estate holdings, and are owners of valuable personal property, and are listed on the tax rolls from which the jury list is drawn; and that for more than ten years [] past no negro has been permitted to sit on a jury in a court of record in Muskogee county.20 The OCCA rejected Welch’s claim and affirmed the trial court’s denial, stating that “the defendant cannot predicate error upon discriminations against his race in other cases, extending over a period of previous years.”21 The court identified the relevant question as whether there was discrimination in this particular case and relied on testimony of the three jury commissioners22 in holding that “no one was rejected for jury service on account of race” despite the trial judge’s suspicions “from the general showing made and from his own observations as a trial judge that there has been discrimination against negroes for jury service in Muskogee County.”23
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Smith v. State, 111 P. 960 (Okla. Crim. App. 1910) (remanding to trial court for a hearing on defendant’s motion that “persons of color or African descent known as negroes were excluded from serving on said panel of jury by the commissioners of Muskogee County on account of their race and color, and for no other reason.”); see also Foster v. Chatman, 136 S. Ct. 1737 (2016) (reversing and remanding capital defendant’s conviction on basis of state’s intentional discrimination in using peremptory strikes to remove black prospective jurors from petit jury). 17
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Id. Ten years later, the U.S. Supreme Court reversed another Oklahoma case, finding that the defendant had shown historical exclusion from jury service on the basis of race. See Hollins v. Oklahoma, 295 U.S. 394 (1935). Thirty years later, in Swain v. Alabama, the Supreme Court required a showing of historical discrimination for a defendant to prove that the state had used a peremptory challenge to exclude a prospective juror on the basis of race. 380 U.S. 202 (1965). 21



The jury commissioners testified that men were identified for jury service “as provided by statute, from the tax rolls, from men with whom one or another of the commissioners was acquainted; that the selections were made from those they considered best qualified, without any race discrimination; that the number of negroes on the tax rolls was not nearly so great, proportionately, as the number of white persons.” Welch, 236 P. at 71–72. 22
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The U.S. Supreme Court again addressed the exclusion of blacks from jury service in 1935, holding that the total exclusion of blacks, by law or by practice, violated equal protection.24 The Court reversed the defendant’s conviction for rape after it was revealed that the local jury commission had exercised its discretion to remove all blacks in the county from the jury pool, and stated the principle that: [W]henever by any action of a State, whether through its legislature, through its courts, or through its executive or administrative officers, all persons of the African race are excluded, solely because of their race or color, from serving as grand jurors in the criminal prosecution of a person of the African race, the equal protection of the laws is denied to him, contrary to the Fourteenth Amendment of the Constitution of the United States”. . . . The principle is equally applicable to a similar exclusion of negroes from service on petit juries. And although the state statute defining the qualifications of jurors may be fair on its face, the constitutional provision affords protection against action of the State through its administrative officers in effecting the prohibited discrimination.25 That same year, the U.S. Supreme Court reversed an Oklahoma case on the same grounds. It took the somewhat unusual step of rejecting the Oklahoma courts’ factual findings on the issue of purposeful racial exclusion from jury service.26 In 1940, a unanimous U.S. Supreme Court stated that “[i]t is part of the established tradition in the use of juries as instruments of public justice that the jury be a body truly representative of the community.”27 The Court implied that a jury composed of a fair cross-section of the community is necessary to fulfill the Sixth Amendment. In 1942, the Court reaffirmed that the jury must be “truly representative of the community” and “not the organ of any special group or class.”28 In later years, the Court held that the fair cross-section requirement only applied to the jury venire (or panel, from which the final jury is selected), and not the petit jury (which hears the case at trial).29 In 1945, indicating that only total exclusion offended the U.S. Constitution, the Supreme Court held that a Texas practice of seating exactly one black person on each grand jury did not violate the Constitution.30 In doing so, the Court clarified that “[f]airness in selection has never been held to require proportional representation of races upon a jury.”31 2. Sex Discrimination While the U.S. Supreme Court held that exclusion from jury service on the basis of race violated equal protection under the Fourteenth Amendment, the Court held that exclusion of women violated the fair crosssection requirement of the Sixth Amendment.32 As with race, although the Court found such systematic exclusion to be unconstitutional, the Court was careful to emphasize that “in holding that petit juries must be
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drawn from a source fairly representative of the community we impose no requirement that petit juries actually chosen must mirror the community and reflect the various distinctive groups in the population.”33 Women were virtually excluded from jury service under the English common law doctrine of propter defectum sexus—a “defect of sex.”34 This doctrine was codified by Parliament in 1870 and abandoned 49 years later, in 1919.35 In the United States, women were not permitted to sit on a jury until, in 1898, Utah became the first state to find women qualified for jury service.36 Unlike suffrage, women gained the right to jury service on a state by state basis. In Oklahoma, women were permitted to serve on a jury beginning in 1951 with the passage of legislation and the Oklahoma Supreme Court’s upholding of the acts in In Re House Bill No. 145.37 The U.S. Supreme Court addressed the systematic exclusion of women from the panel of grand and petit juries in the context of the federal jury system in 1946.38 The Court found that Congress had contemplated that a cross-section of the community included women, and dismissed the defendant’s indictment due to the improper exclusion of women.39 The Court again addressed the systematic exclusion of women from jury service in 1975, this time at the state level, holding that the exclusion of women—unless they volunteered—from jury service violated the fair cross-section requirement of the Sixth Amendment.40 In tandem with the issue of systemic exclusion from jury service, the Court was also considering the discriminatory use of peremptory challenges and the concept of death qualification for capital juries. In 1965, the Court decided Swain v. Alabama, which held that the discriminatory use of a peremptory challenge on the basis of race violated the Equal Protection Clause.41 Three years later, the Court reversed a defendant’s death sentence where the state was permitted to remove for cause all prospective jurors who had “conscientious scruples” against the death penalty.42 As previously discussed, the death penalty temporarily came to a national halt in 1972, as a result of the Court’s decision in Furman v. Georgia.43 After use of the death penalty resumed in 1976 with the Court’s decision in Gregg v. Georgia,44 the Court further refined its earlier decisions regarding peremptory challenges and death qualification.45 These developments are discussed in detail in sections II and III below.
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See, e.g., Wainwright v. Witt, 469 U.S. 412 (1985) (holding it permissible in a capital case to exclude a prospective juror for cause whose views would “prevent or substantially impair” their ability to decide the sentence); Batson v. Kentucky, 476 U.S. 79 (1986) (putting in place a three step test for determining whether a peremptory challenge was impermissibly exercised to purposefully exclude a prospective juror on the basis of race). 45
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II. Death Qualification A. The U.S. Supreme Court and Death Qualification Many segments of the population do not support the death penalty under any circumstances. Thus, death qualification effectively ensures that a capital jury only represents that portion of the population that can consider imposing a death sentence in a capital case. During “voir dire” (the process by which the jury is selected) in a capital case, jurors are questioned by both sides about their views on the death penalty to create a jury that is death-qualified. In 1968, the U.S. Supreme Court held in Witherspoon v. Illinois that individuals cannot be disqualified from jury service simply for voicing general objections to the death penalty, but a state may exclude jurors who would automatically vote against the death penalty or whose views would affect their decision on the defendant’s guilt or innocence.46 In 1985, the Court replaced the Witherspoon standards in Wainwright v. Witt and subsequent cases, giving more discretion to the trial judge regarding death qualification.47 The trial judge must decide whether a juror’s attitude about the death penalty would “prevent or substantially impair” his or her ability to decide on the sentence fairly and follow the court’s instructions.48 The Supreme Court’s decision in Witt and subsequent cases broadened the range of prospective jurors who can be excluded by death qualification. In Lockhart v. McCree, decided the year after Witt, the U.S. Supreme Court also rejected a defendant’s argument that death qualification violated his Sixth Amendment right to an impartial jury at the guilt phase of his trial.49 The Court held that the right required the jury to be composed of a “fair cross-section of the community,” but it did not prohibit exclusion of jurors who would refuse to impose the death penalty.50 The Court emphasized that death-qualified jurors may include those who “firmly believe that the death penalty is unjust,” so long as those jurors can “state clearly that they are willing to temporarily set aside their own beliefs in deference to the rule of law.”51 In doing so, the Court criticized a number of social science reports relied upon by the defendant to illustrate that death qualification produces more conviction-prone juries; the data at issue in McCree and more recent studies are discussed in more detail in Section II (C). In addition to excluding jurors who will not impose the death penalty, parties may also exclude for cause any juror who would automatically impose the death penalty upon someone convicted of capital murder.52 In Morgan v. Illinois, the Court noted that “[a]ny juror who states that he or she will automatically vote for the death penalty without regard to the mitigating evidence is announcing an intention not to follow the instructions to consider the mitigating evidence and to decide if it is sufficient to preclude the imposition of the death penalty.”53 Thus, prospective jurors who would automatically impose the death penalty, as well as
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Morgan v. Illinois, 504 U.S. 719 (1992). Empirical studies have shown that, regardless of the Court’s decision in Morgan v. Illinois, many automatic death jurors still serve on capital juries. See, e.g., William J. Bowers & Wanda D. Foglia, Still Singularly Agonizing: Law’s Failure to Purge Arbitrariness from Capital Sentencing, 39 Crim. L. Bull. 51, 61 (2001); John H. Blume et al., Probing “Life Qualification” Through Expanded Voir Dire, 29 Hofstra L. Rev. 1209, 1212 (2001). 52
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those whose opposition to the death penalty would “substantially impair” their ability to follow the law, can be excluded from service for cause through the death qualification process. A great deal of discretion is left to the trial court to determine whether a prospective juror’s views render them substantially impaired under Witt.54 Such deference to a trial court’s decision was affirmed by the Supreme Court.55 Some argue that the discretion afforded trial judges has resulted in undefined parameters for death qualification and inconsistency regarding how much opposition to the death penalty renders exclusion from service on a capital case necessary.56 B. Capital Jury Selection in Oklahoma In Oklahoma, as in all states, a capital trial must be tried by a 12-person jury, unless a defendant has waived the right to a jury trial.57 Before voir dire begins, a panel of jurors is summoned to appear for jury selection.58 Both parties, the state and the defendant, can challenge prospective jurors for cause or by exercising a peremptory challenge.59 Two kinds of “for cause” challenges are permitted: general60 (meaning that the prospective juror is disqualified from serving in any case) or particular61 (meaning that the prospective juror is disqualified from serving in the specific case due to actual or implied bias).62 Unique to capital cases, the Oklahoma statute specifies that a prospective juror can be challenged for cause due to the implied bias of “entertaining of such conscientious opinions as would preclude his finding the defendant guilty of [a capital offense], in which case he shall neither be permitted nor compelled to serve as a juror.”63 The OCCA has recognized that the U.S. Supreme Court’s decision in Wainwright v. Witt, discussed above, “superseded the Witherspoon standard into a single test of ‘whether the juror’s view would prevent or substantially impair the performance of his duties as a juror.’” 64 In the OCCA’s view, Witt has “not only eliminated the requirement that a juror would vote automatically against the death penalty before he or she may be excused, but also removed the requirement that such a view must be proved with ‘unmistakable clarity.’”65 54
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Id. at § 658. The statute reads as follows: General causes of challenges are: 1. A conviction for felony. 2. A want of any of the qualifications prescribed by law, to render a person a competent juror, including a want of knowledge of the English language as used in the courts. 3. Unsoundness of mind, or such defect in the faculties of the mind or organs of the body as renders him incapable of performing the duties of a juror. See id. 60



See Okla. Stat. tit. 22, § 659. The statute defines the two types of particular cause challenges as follows: 1. For such a bias as when the existence of the facts is ascertained, in judgment of law disqualifies the juror, and which is known in this chapter as implied bias. 2. For the existence of a state of mind on the part of the juror, in reference to the case, or to either party, which satisfies the court, in the exercise of a sound discretion, that he cannot try the issue impartially, without prejudice to the substantial rights of the party challenging, and which is known in this chapter as actual bias. See id. 61
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Thus, in picking a capital, death-qualified jury, it is permissible to exclude jurors who, while not absolutely opposed to the death penalty, waver on their ability to impose it. C. Social Science and Death Qualification In deciding Witherspoon in 1968, the U.S. Supreme Court considered for the first time research indicating that death-qualified juries were more prone to convict the accused. In its ruling the Court noted that, while constitutionally relevant, the research was “too tentative and fragmentary to establish that jurors not opposed to the death penalty tend to favor the prosecution in the determination of guilt.”66 The Court left the question open, observing that “[w]hatever else might be said of capital punishment, it is at least clear that its imposition by a hanging jury cannot be squared with the Constitution.”67 Eighteen years later, building on the research discussed in Witherspoon, the defendant in Lockhart v. McCree68 submitted over a dozen studies indicating that death-qualified juries were more conviction-prone.69 The Court, however, found several flaws with the research presented by the defendant, including that only one of the studies “attempted to identify and account for the presence” of those opposed to the death penalty on the guilt-phase determination.70 Finding that, just as in Witherspoon, the data remained “insufficient”71 and did not establish that death qualification violates a defendant’s Sixth Amendment right to an impartial jury, the Court stated: “We will assume . . . that the studies . . . are adequate to establish that death qualification in fact produces juries somewhat more conviction-prone than non-death-qualified juries. We hold, nonetheless, that the Constitution does not prohibit the States from death qualifying juries in capital cases.”72 The Court overturned the lower court’s grant of relief and reframed the constitutional inquiry from “whether death-qualified juries as a class might result in higher conviction rates” per Witherspoon, to “whether a particular jury consists of ‘jurors who will conscientiously apply the law and find the facts.’”73 The dissent in McCree noted that, despite methodological differences, “[t]he chief strength of respondent’s evidence lies in the essential unanimity of the results obtained by researchers” showing that death-qualified juries are substantially more likely to convict or to convict on more serious charges.74 The dissent concluded that, “when a State seeks to convict a defendant of the most serious and severely punished offenses in its criminal code, any procedure that ‘[diminishes] the reliability of the guilt determination’ must be struck down.”75
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Notably, several important legal and political developments since McCree raise questions governing the present status of capital jury selection. First, the impact of the Witt decision—which replaced Witherspoon’s requirement that a prospective juror automatically vote against the death penalty before being excused with the “substantial impairment” test—coupled with the U.S. Supreme Court’s 2007 decision in Uttecht v. Brown affirming the high level of discretion afforded to a trial court’s Witt determinations76 has resulted in exclusion of an even larger group of prospective capital jurors.77 Second, although the Supreme Court held that jurors who would automatically impose death should also be excluded from a capital jury, empirical studies show that many “automatic death” jurors serve on juries.78 Third, support for the death penalty has steadily declined since an all-time high in the 1990s79 to the present record lows across the country. One recent poll reported that a majority of Americans prefer life without parole over the death penalty.80 In September 2016, the Pew Research Center found that the “share of Americans who support the death penalty for people convicted of murder is now at its lowest point in more than four decades.”81 The cumulative effect of these developments is a smaller pool of individuals—particularly those who represent the community at large—who are eligible to serve on a capital jury. Social science research into death qualification and its effect on capital jurors has continued since McCree was decided in 1986. This research has largely reaffirmed that death-qualified juries are conviction-prone. Note, however, that at least three studies have found no significant relationship between jurors’ attitude towards the death penalty and the guilt/innocence determination.82
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A number of new studies indicate that death-qualified jurors are: • “[M]ore likely to sentence a person to death upon conviction, less conscious of a person’s due process rights, and unrepresentative of the population, especially African American people and women83; • More likely to find prosecution witnesses “believable, credible, and helpful[,] consider inadmissible evidence even if a judge has instructed them to ignore it[,] and infer guilt from a defendant’s failure to take the witness stand”84; • More likely to give weight to aggravating circumstances over mitigating circumstances;85 and • “[M]ore likely to be male, Caucasian, financially secure, politically conservative, and Christian.”86 Regarding a juror’s tendency to convict, the McCree Court did not consider a 1986 study demonstrating that death-qualified jurors were more likely to find a defendant guilty and returned the most severe verdicts.87 Additionally, another study, which considered 14 articles and 20 studies involving different methodologies, concluded that death-qualified jurors are more conviction-prone than non-death-qualified jurors.88 That study further concluded that minorities and women are more likely to be excluded from capital jury service.89 Another post-Lockhart article discusses two studies that consider the relationship between attitudes towards the death penalty and mitigating and aggravating circumstances.90 Questionnaires were voluntarily filled out by jurors serving jury duty. The studies found that: 1) jurors opposed to the death penalty are more receptive to mitigating circumstances,91 and 2) that jurors excludable from capital jury service under the Witherspoon standard are not as receptive to aggravating circumstances.92 Research based on the findings of the Capital Jury Project—a consortium of academics from 14 different states supported by the National Science Foundation93—has likewise confirmed that death-qualified juries are more prone to convict94 and has also found that death-qualified juries “tilt towards death”95 and often engage in
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premature decisions regarding punishment.96 The research further reveals that “black jurors are substantially more likely than white jurors to vote for life” on the first vote (but not the final vote).97 Given the historical exclusion of minorities from jury service, the disparate impact of death qualification on such jurors invites particular consideration.98 Almost 30 percent of minority respondents were excluded under Witt in one survey-study conducted in the mid-1990s.99 In a more recent study of Witt strike rates in seven capital cases in Louisiana, more than one-third (35 percent) of black prospective jurors were excluded due to their opposition to the death penalty, compared to 17 percent of white jurors.100 “[B]lack jurors were 1.8 times more likely to be struck under Witherspoon than white jurors.”101 Some argue for the abandonment of death qualification on the grounds that it is antithetical to the intent of the framers’ of the Constitution and the Sixth Amendment right to a trial by jury.102 The U.S. Supreme Court also looks to national trends in support of or in opposition to a particular sentencing practice as part of its “evolving standards of decency” analysis under the Eighth Amendment.103 Thus, trends in juror exclusion due to death qualification may necessarily affect the continued constitutionality of this practice.104



III. Peremptory Challenges A. History of the Peremptory Challenge The peremptory challenge is a statutory right that allows a party to a case to remove a limited number of prospective jurors without providing a reason. Each state and the federal government have their own statutes governing peremptory challenges. It is a practice rooted in the history and tradition of common law.105 The peremptory challenge first appeared in thirteenth century English common law. The Crown had an unlimited number of peremptory challenges in capital cases, while capital defendants were provided with a limited number of such challenges.106 In 1305, Parliament—in an attempt to mitigate the Crown’s power to choose all prospective jurors—disallowed the use of the peremptory challenge by the Crown but allowed a capital defendant to retain 35 peremptory challenges.107 While the King’s courts sought to circumvent this prohibition,108 Parliament continued to See id. at 221; see also William J. Bowers et al., Foreclosed Impartiality in Capital Sentencing: Jurors’ Predispositions, Guilt-trial Experience, and Premature Decisionmaking, 83 Cornell L. Rev. 1476, 1486 (1998). 96
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In 1809, Blackstone stated that “in criminal cases, or at least capital ones, there is . . .  allowed to the prisoner an arbitrary and capricious species of challenge to a certain number of jurors, without showing any cause at all; which is called a peremptory challenge.” 4 Blackstone Commentaries 353 (15th ed. 1809). Although the English history of the peremptory challenge is not entirely clear, it seems that the early peremptory challenge may have actually been an unstated for cause challenge. Some historians have suggested that in rural English villages, where the community members were acquainted with one another, the peremptory was a means of quickly excusing a prospective juror whom all parties knew was in fact disqualified for cause. See Morris B. Hoffman, Peremptory Challenges Should Be Abolished: A Trial Judge’s Perspective, 64 U. Chi. L. Rev. 809, 820 (1997). 105



John P. Marks, Bader v. State: The Arkansas Supreme Court Restricts the Role Religion May Play in Jury Selection, 55 Ark. L. Rev. 613, 622–23 (2002) (citing Morris B. Hoffman, Peremptory Challenges Should Be Abolished: A Trial Judge’s Perspective, 64 U. Chi. L. Rev. 809, 823 (1997)). By 1300, the common law gave capital defendants 35 peremptory challenges while the Crown received an unlimited number. See id. 106



Marks, supra note 106, at 622–23 (citing Morris B. Hoffman, Peremptory Challenges Should Be Abolished: A Trial Judge’s Perspective, 64 U. Chi. L. Rev. 809, 823 (1997)). It was said that to allow the Crown unlimited challenges led to “infinite delayes [sic] and danger.” Coke on Littleton 156 (14th ed. 1791). 107



108



Hoffman, supra note 107, at 821; see also Swain v. Alabama, 380 U.S. 202, 213 (1965) (providing an overview of English common law treatment of the peremptory challenge).



115



The Report of the Oklahoma Death Penalty Review Commission



limit the availability of the peremptory challenge over several centuries and ultimately abolished it in 1989.109 The American colonial courts followed English common law in allowing peremptory challenges but diverged in application. Colonial courts disagreed as to whether only the defense, or the defense and the prosecution should be allowed to exercise peremptory challenges.110 In the Crimes Act of 1790, passed three years after the ratification of the Constitution, the U.S. Congress guaranteed federal defendants charged with treason 35 peremptory challenges; other federal capital defendants received 20 such challenges.111 Current federal statutes continue to provide litigants a limited number of peremptory challenges.112 Every state allows the exercise of peremptory challenges.113 The exact number of peremptory strikes permitted differs by state.114 Today a peremptory challenge is defined as “[o]ne of a party’s limited number of challenges that do not need to be supported by a reason unless the opposing party makes a prima facie showing that the challenge was used to discriminate on the basis of race, ethnicity, or sex.”115 The peremptory challenge “was introduced [in Oklahoma] seventeen years prior to statehood by the first Territorial Legislature for the Oklahoma Territory.”116 In Oklahoma, each party in a first-degree murder case can exercise up to nine peremptory challenges.117 In the 1990s, a Panel of the Emergency Appellate Division118 “comprised of trial judges who face this issue regularly in their courtrooms”119 held that Oklahoma’s peremptory challenge statute was unconstitutional and violated the state constitution.120 The panel found that the only way to remove unconstitutional discrimination from jury selection was to abolish the peremptory challenge.121 The OCCA disagreed, reversing the panel’s decision and finding the peremptory challenge statute to be constitutional.122 B. The Supreme Court and Peremptory Challenges The peremptory challenge is not constitutionally mandated123 and is not mentioned in the text.124 The U.S. Supreme Court, however, has recognized that its historical role in guaranteeing a fair and impartial trial by Marks, supra note 106, at 623. In 1530, a defendant’s peremptory challenges were decreased to twenty from thirty-five; in 1948 they went down to seven and in 1977 to three. The practice of standing aside remained available until 1989, but both it and the peremptory challenge were used with less and less frequency up to the time they were abolished in 1989. See Hoffman, supra note 107, at 822. 109
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See Swain, 380 U.S. at 219 (stating that “[a]lthough ‘[t]here is nothing in the Constitution of the United States which requires the Congress [or the States] to grant peremptory challenges,’ nonetheless the challenge is ‘one of the most important of the rights secured to the accused.’” (quoting Stilson v. United States, 250 U.S. 583, 586 (1919) and Pointer v. United States, 151 U.S. 396, 408 (1894))). 123
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allowing litigants to excuse jurors whose bias does not rise to the level of a for cause challenge.125 Peremptory strikes, however, have been used as a pretext to remove venire persons for reasons that would otherwise violate the Constitution.126 Over the past five decades, the Supreme Court has reviewed the use of peremptory strikes and has held that intentional race or sex-based discrimination during jury selection violates the constitutional rights of both the criminal defendant and the excluded prospective juror, while also damaging the community and public perception of the judicial system’s fairness.127 1. Historical Challenges to Juror Discrimination In 1965, the U.S. Supreme Court observed in Swain v. Alabama that “a State’s purposeful or deliberate denial to Negroes on account of race of participation as jurors in the administration of justice violates the Equal Protection Clause.”128 Swain indicated that use of a peremptory strike could be challenged,129 but placed a heavy burden on the defendant, requiring a showing of “the prosecutor’s systematic use of peremptory challenges against Negroes over a period of time.”130 To establish a prima facie case of the racially discriminatory use of a peremptory challenge, a defendant had to show a pattern of discrimination on the part of the district attorney’s office.131 This standard placed a high burden of proof on a defendant seeking to show racial discrimination during jury selection in his or her case. 2. Present Framework to Challenge Juror Discrimination - Batson v. Kentucky and Its Progeny In Batson v. Kentucky, decided 21 years after Swain, the Supreme Court recognized the difficult evidentiary burden that Swain placed on a defendant.132 The Batson Court abandoned Swain’s systemic-pattern-of-exclusion requirement and announced a three-part test for analyzing the alleged discriminatory use of a peremptory challenge.133 The first step of the Batson test requires the defendant to make an initial showing, or prima facie case, of See Ross v. Oklahoma, 487 U.S. 81, 88 (1988). See also Swain, 380 U.S. at 219 (stating that “[t]he persistence of peremptories and their extensive use demonstrate the long and widely held belief that peremptory challenge is a necessary part of trial by jury.” (citing Lewis v. United States, 146 U.S. 370, 376 (1892))). 125
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Batson, 476 U.S. at 92–93 (stating that “[s]ince . . . interpretation of Swain has placed on defendants a crippling burden of proof, prosecutors’ peremptory challenges are now largely immune from constitutional scrutiny.”). The petitioner in Batson was charged with second-degree burglary and receipt of stolen goods. During jury selection, the prosecutor used his peremptory challenges to strike all four black prospective jurors, which resulted in an all-white jury. Petitioner was subsequently convicted of both charges. Batson, 476 U.S. at 83. 132



Id. However, as Justice Rehnquist’s dissent noted, the Court’s holding implicated much more than the reversal of Swain’s systematic exclusion requirement. In Swain, the Court rejected the petitioner’s claim that the state’s exercise of race-based peremptory challenges to exclude prospective jurors of the same race as petitioner from that particular petit jury violated the defendant’s equal protection rights. See Batson, 476 U.S. at 135 (Rehnquist, J., dissenting) (noting that “the [Swain] held that the State’s use of peremptory challenges to exclude blacks from a particular jury based on the assumption or belief that they would be more likely to favor a black defendant does not violate equal protection.”). See also Swain, 380 U.S. at 221–22 (stating that “we cannot hold that the striking of Negroes in a particular case is a denial of equal protection of the laws . . . . The challenge, pro tanto, would no longer be peremptory, each and every challenge being open to examination . . .”). Nevertheless, the Batson Court held that such use of a peremptory would offend the Equal Protection Clause. See Batson, 476 U.S. at 90 (“[T]he Equal Protection Clause forbids the prosecutor to challenge potential jurors solely on account of their race or on the assumption that black jurors as a group will be unable impartially to consider the State’s case against a black defendant.”). 133
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a discriminatory exercise of a peremptory challenge.134 A defendant could establish a prima facie case of purposeful discrimination using evidence from his individual case.135 The Supreme Court has stated that the burden of production at the first step is not an onerous one, and a defendant does not need to show that it was “more likely than not” that intentional discrimination occurred.136 Instead, any evidence “sufficient to permit the trial judge to draw an inference that discrimination has occurred” suffices, and the inference can be supported by a “wide variety” of evidence.137 A prosecutor’s use of a single peremptory challenge to remove the only individual of a particular race or sex, for example, may support an inference of discriminatory purpose. As the U.S. Supreme Court reiterated in 2008, “the Constitution forbids striking even a single prospective juror for a discriminatory purpose.”138 Once a defendant makes a prima facie case, the prosecution is required to provide a race-neutral explanation for the peremptory challenge.139 In the third and final step, the court must determine whether, considering “all relevant circumstances,” the defendant has made a showing of purposeful discrimination.140 The burden of persuasion remains on the defendant.141 In reversing Swain’s systematic exclusion requirement, the Batson Court rested its decision solely on equal protection grounds.142 The Court noted that “[e]xclusion of black citizens from service as jurors constitutes a primary example of the evil the Fourteenth Amendment was designed to cure.”143 Eradicating racial discrimination in the jury selection process was at the heart of the Batson decision. The Court asserted that “peremptory challenges constitute a jury selection practice that permits ‘those to discriminate who are of a mind to discriminate.’”144 The Court elaborated that “[t]he core guarantee of equal protection, ensuring citizens that their state will not discriminate on account of race, would be meaningless were we to approve the exclusion of jurors on the basis of such assumptions, which arise solely from the jurors’ race.”145 Batson was initially limited to racial discrimination. In order to establish a prima facie case of intentional discrimination, the petitioner had to first show that the prosecutor used peremptory challenges to remove a member of a “cognizable racial group.”146 In 1994, the Court expanded Batson’s scope beyond racial discrimination to discrimination on the basis of sex. The Court in J.E.B. v. Alabama ex rel. T.B., held that sex-based peremptory challenges violate the Equal Protection Clause.147 Initially, Batson’s ban on race-based peremptory strikes was limited to state actors (i.e., prosecutors). In subsequent decisions, the Court expanded the 134
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applicability of Batson to peremptory challenges exercised by private, civil litigants148 and criminal defendants.149 The expanding scope of Batson indicates a shift in the Court’s focus from a defendant’s right to due process, equal protection of the laws, and an impartial trial to a prospective juror’s equal protection rights.150 3. Proving Pretextual Peremptory Challenges - Miller-El v. Dretke In Miller-El v. Dretke, decided in 2005, the Court explained the types of evidence that can be used to make a prima facie case of racial discrimination under Batson.151 Noting the Batson Court’s assertion that “facts and any other relevant circumstances [can] raise an inference”152 that the prosecution used peremptory strikes in a racially discriminatory manner, the Miller-El Court relied on several categories of case-specific evidence to demonstrate that not only had a prima facie case of racial discrimination been made, but that in light of the strength of the prima facie case, the state’s race-neutral reasons for discrimination were not credible.153 The first class of evidence recognized by the Miller-El Court was a statistical analysis of the prosecution’s use of peremptory challenges against various racial groups to demonstrate that it was statistically improbable that the exclusion of blacks from the petitioner’s jury was not the result of intentional racial discrimination.154 The second class of evidence was a comparison between the peremptorily struck jurors with similarly situated white jurors to consider if the district attorney’s reasons for the strikes were consistent (i.e. “comparative juror analysis”).155 Third, the Court considered the prosecution’s probing questions posed to prospective black jurors compared to the less searching inquiry made of prospective white jurors.156 Finally, the Court relied on historical evidence of racial discrimination by the district attorney’s office in the form of a prosecutor training manual that encouraged exclusion of minority jurors through ostensible “race-neutral” explanations, which helped prove “broader patterns of practice during jury selection” to exclude blacks from juries.157 Reviewing all of the evidence, the Court concluded: It is true, of course, that at some point the significance of Miller-El’s evidence is open to judgment calls, but when this evidence on the issues raised is viewed cumulatively its direction is too powerful to conclude anything but discrimination. . . . The strikes correlate with no fact as well as they correlate with race.158 Last year, in Foster v. Chatman, the Supreme Court found the prosecution had impermissibly struck black prospective jurors on the basis of race.159 Timothy Foster was convicted and sentenced to death by an all-white 148
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jury in Georgia in 1980.160 Through an Open Records Act request, counsel was able to obtain the previously unavailable jury selection file belonging to the prosecution, which included notes about prospective jurors’ race and with each black prospective jurors’ name highlighted in bright green.161 Other similar evidence uncovered in the file showed the prosecution’s categorization and ranking of all black prospective jurors.162 The Court, in granting relief, concluded that “the focus on race in the prosecution’s file plainly demonstrates a concerted effort to keep black prospective jurors off the jury.”163 C. Oklahoma and Peremptory Challenges An early study of state and federal reported Batson decisions showed a 15 percent success rate among criminal defendants who raised a Batson challenge to the state’s use of peremptory challenges.164 A review of Oklahoma cases raising Batson issues shows a similar trend.165 Based on current research, one Oklahoma criminal case has been remanded for a new trial based on the trial court’s failure to require the state to proffer a race-neutral reason for its peremptory strike of a prospective juror.166 This is not unique to Oklahoma: a recent law review article reviewing Batson decisions in North Carolina noted that the North Carolina Supreme Court has found zero Batson violations in seventy-four cases.167 It is worth exploring the possible reasons for why there are so few grants of relief under Batson. One reason for the low rate of relief may be the extraordinary deference accorded to a trial court’s determination that there was no purposeful discrimination. As the Supreme Court stated in 2008, deference is due to a trial court’s finding of no racial discrimination “in the absence of exceptional circumstances.”168 Another explanation may be that defendants do not have access to the evidence needed to meet the high threshold set by Batson to prove that the state’s proffered race-neutral reason was, in fact, pretextual. In the few cases in which the U.S. Supreme Court has granted Batson relief, the defendant has often been able to obtain evidence outside the record pointing to invidious discrimination. In Miller-El, a district attorney manual
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See e.g., Black v. Workman, 682 F.3d 880 (10th Cir. 2012) (affirming the OCCA’s denial of a Batson claim); Johnson v. Gibson, 169 F.3d 1239 (10th Cir. 1999) (affirming denial of Batson claim where all three black prospective jurors were struck by the state, which resulted in an all-white jury); Smith v. Tramell, No. CIV09-293-D, 2014 U.S. Dist. LEXIS 129045 (W.D. Okla. Sept. 16, 2014) (affirming denial of Batson claim where prosecution used a peremptory challenge to remove a black prospective juror from panel of alternate jurors); Grant v. State, 205 P.3d 1 (Okla. Crim. App. 2009) (finding no Batson violation where African-American panelists removed gave responses similar to non-minority panelists); Smith v. State, 157 P.3d 1155 (Okla. Crim. App. 2007) (denying Batson claim where prosecution gave facially race-neutral explanation); Coddington v. State, 142 P.3d 437 (Okla. Crim. App. 2006) (finding no Batson violation where prosecution provided facially race-neutral explanation for challenging four African-American jurors); Harris v. State, 84 P.3d 731 (Okla. Crim. App. 2004) (finding no Batson violation where prosecution gave facially race-neutral explanation for challenging four African-American jurors); Bland v. State, 4 P.3d 702 (Okla. Crim. App. 2000) (finding no Batson violation where peremptory challenges used on some, but not all Hispanic jurors); Short v. State, 980 P.2d 1081 (Okla. Crim. App. 1999) (finding no Batson violation where prosecution gave facially race-neutral explanation for challenging African-American juror); Van White v. State, 990 P.2d 253 (Okla. Crim. App. 1999) (denying Batson claim where prosecution gave facially race-neutral explanations for three challenged Native American jurors); Brown v. State, 989 P.2d 913 (Okla. Crim. App. 1998) (finding no Batson violation where prosecution supplied race-neutral reasons for challenging two minority jurors); Turrentine v. State, 965 P.2d 955 (Okla. Crim. App. 1998) (finding no Batson violation where prosecutors gave facially race-neutral explanation for challenging two minority jurors). 165
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instructing that minority jurors be peremptorily struck was among the evidence considered by the Court.169 In Foster, the defense was able to obtain the prosecution’s jury selection file decades after the trial ended.170 One commentator suggested that the distinguishing feature of Foster’s case was not that the prosecution had engaged in such invidious discrimination, but that the prosecution still possessed the incriminating file so many years after trial.171 In Snyder v. Louisiana, the Court relied on comparative juror analysis to reverse the Louisiana Supreme Court’s finding of no purposeful discrimination.172 State courts often deny relief even upon remand from the Supreme Court. For example, the Court remanded both Miller-El and Snyder twice before the lower courts granted Batson relief.173 The importance of evidence obtained outside the record cannot be overstated. In Foster, the Supreme Court commented: We have ‘made it clear that in considering a Batson objection, or in reviewing a ruling claimed to be Batson error, all of the circumstances that bear upon the issue of racial animosity must be consulted.’ As we have said in a related context, ‘[d]etermining whether invidious discriminatory purpose was a motivating factor demands a sensitive inquiry into such circumstantial . . . evidence of intent as may be available.’174 Even where extra-record evidence exists, it may not be enough to meet Batson’s high bar for a showing of purposeful discrimination. For instance, in the Oklahoma case Black v. Workman, Black made a Batson objection to the state’s peremptory strike of one of only two black prospective jurors in the 400 to 500 member venire.175 The state provided the race-neutral reason for the strike that the prospective juror had an undisclosed charge for first-degree burglary.176 The trial court denied the objection finding that the state’s explanation was reasonable.177 On appeal, Black provided additional evidence that the state’s given reason for removing the black prospective juror was pretextual, in the form of evidence that the state failed to remove a white prospective juror who had an undisclosed misdemeanor conviction.178 The OCCA denied relief, finding that, in addition to the black prospective juror, the state had also removed a white juror who had not initially disclosed a misdemeanor conviction.179 The Tenth Circuit affirmed the state courts’ denial of the Batson claim, quoting from the OCCA’s opinion that “Batson is not violated whenever prospective jurors of different races provide similar responses and one is excused while the other is not. Batson requires a race neutral explanation, which was provided in this case. The prosecutor excused both a black and white juror with criminal records.”180 The Tenth Circuit concluded that Miller-El, 545 U.S. at 264 (“A manual entitled ‘Jury Selection in a Criminal Case’ . . . was distributed to prosecutors. It contained an article authored by a former prosecutor (and later a judge) under the direction of his superiors in the District Attorney’s Office, outlining the reasoning for excluding minorities from jury service.” (internal citations omitted)). 169
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172



Snyder, 552 U.S. at 483–85.
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Black’s “limited evidence of the prosecution’s racial motivation here is far less than what is required to overturn a state trial court’s Batson ruling” and further emphasized the length of time that had passed since the original trial, noting that “[f]urther development of the evidence might demonstrate racial bias in this case, but too much time has passed since the jury selection in Defendant’s trial for that to be a reliable exercise.”181 In another death penalty case out of Oklahoma, Johnson v. Gibson, the Tenth Circuit affirmed denial of a Batson claim where the state used peremptory strikes to remove all three prospective black jurors, resulting in an all-white jury.182 The trial court found, and the OCCA affirmed, that the state’s reasons for the strikes were not motivated by purposeful discrimination.183 However, later on appeal, Johnson provided additional “troubling evidence of the pretextual character of the prosecutor’s ostensibly neutral reasons,” showing that the state struck a prospective black juror but kept a white juror who shared similar characteristics.184 The Tenth Circuit nonetheless denied relief, because Johnson did not raise this evidence of pretext earlier.185 The decisions summarized in this section demonstrate the high bar for proving a Batson violation, as well as the difficulty in determining whether the decision to strike a juror was motivated by discrimination. D. Safeguards Some contend that the only way to safeguard against discrimination in jury selection is by doing away with peremptory challenges altogether. Concurring with the majority opinion in Batson v. Kentucky, Justice Thurgood Marshall wrote that while he joined the Court’s opinion, “the decision today will not end the racial discrimination that peremptories inject into the jury-selection process. That goal can be accomplished only by eliminating peremptory challenges entirely.”186 Justice Marshall cited studies187 demonstrating the “common and flagrant” misuse of the peremptory challenge and predicted the difficulties in meeting the Batson test, noting that “[a]ny prosecutor can easily assert facially neutral reasons for striking a juror, and trial courts are ill equipped to second-guess those reasons.”188 He added, “If such easily generated explanations are sufficient to discharge the prosecutor’s obligation to justify his strikes on nonracial grounds, then the protection erected by the Court today may be illusory.”189 Others maintain that peremptory challenges are a necessary tool for attorneys to remove biased jurors who cannot be excluded through a cause challenge.190 Regardless, the U.S. Supreme Court has unequivocally 181
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Id. at 1247-1248. The race-neutral reasons offered by the prosecutor were that “one venireman had a son the approximate age of appellant and may have over identified with him; one had two individuals in her immediate family who had been convicted of felonies; and, one was in a profession and of a faith both generally considered to disfavor the death penalty.” See Johnson v. State, 731 P.2d 993, 999, n.3 (Okla. Crim. App. 1987). 183
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Batson, 476 U.S. at 102–03 (Marshall, J., concurring). Stephen Bright, Timothy Foster’s attorney from Foster v. Chatman, echoed Justice Marshall in believing that discrimination in jury selection will only end when peremptory challenges are abolished. Eric Davis, Is Justice Blind But Not Color-Blind?, Reasonable Doubt (May 21, 2016), http://hcclatv.com/justice-blind-not-color-blind/; see also Debra Cassens Weiss, SCOTUS Rules for Black Man Who Claimed Prosecutors Eliminated Blacks from Jury on Basis of Race, ABA Journal, May 23, 2016, http://www.abajournal.com/mobile/article/scotus_rules_for_black_man_who_claimed_prosecutors_eliminated_black_jurors. 186



Justice Marshall cited, among other evidence, the following cases: United States v. Carter, 528 F.2d 844, 848 (8th Cir. 1975) (discussing that, in 15 criminal cases in 1974 in the Western District of Missouri involving black defendants, prosecutors peremptorily challenged 81 percent of black jurors), cert. denied, 425 U.S. 961 (1976); United States v. McDaniels, 379 F.Supp. 1243 (E.D. La. 1974) (finding that, in 53 criminal cases in the Eastern District of Louisiana from 1972 through 1974 involving black defendants, federal prosecutors used 68.9 percent of their peremptory challenges against black jurors, who made up less than one-quarter of the venire); McKinney v. Walker, 394 F.Supp. 1015, 1017–18 (S.C. 1974) (noting that, in 13 criminal trials with black defendants from 1970 through 1971 in Spartanburg County, South Carolina, prosecutors peremptorily challenged 82 percent of black jurors). 187
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recognized that while race and sex biases exist, they have no place in jury selection. Nevertheless the bar for proving “purposeful discrimination” occurred remains exceedingly high.191



IV. Juror Comprehension of Capital Jury Instructions Due to the gravity of a death penalty sentence, instructions that a capital jury receives are qualitatively different than those provided to other jurors in our legal system. A capital jury must be able to accurately understand and apply the jury instructions, particularly as they relate to the determination of whether the defendant will be sentenced to death. This section identifies Oklahoma Uniform Jury Instructions (OUJI) relevant to the capital jury, explores some of the Oklahoma case law concerning comprehension of capital jury instructions, and reviews social science research that examines the way in which jury instructions have informed the behavior and decision-making process of capital juries. A. The Oklahoma Uniform Jury Instructions The OUJI sections relating to capital jury sentencing include instructions on applicable aggravating circumstances, definitions of some of the aggravating circumstances (including “heinous, atrocious, or cruel”192 and “continuing threat”193), instructions on weighing aggravating factors against mitigating factors, instructions on the requirement that any applicable aggravating circumstance be found unanimously, as well as several other issues.194 In Oklahoma, jurors may bring materials, including the jury instructions, into the jury room during deliberations.195 In Oklahoma, a defendant convicted of first-degree murder can be sentenced to death, life without parole, or life imprisonment.196 During the penalty phase deliberations, the jury may only consider the enumerated statutory aggravating circumstances, which “shall be given . . . in writing to the jury for its deliberation.”197 To sentence a defendant to death, the jury must unanimously find at least one statutory aggravating circumstance beyond a reasonable doubt.198 If at least one aggravating circumstance is not found, or “if it is found that any such aggravating circumstance is outweighed by the finding of one or more mitigating circumstances, the death penalty shall not be imposed.”199 The jury instructions regarding the determination of aggravating circumstances state: If you do not unanimously find beyond a reasonable doubt that one or more of the aggravating circumstances existed, you are prohibited from considering the penalty of death. In that event, the sentence must be imprisonment for life without the possibility of parole or imprisonment for life with the possibility of parole.200 Anna Roberts, Foster v. Chatman: An Egregious Batson Violation (and a SCOTUS Reversal), CaseText (May 26, 2016), https://casetext.com/posts/foster-v-chatman-an-egregious-batson-violation-and-a-scotus-reversal (stating that “Mr. Foster’s counsel briefed this as an ‘extraordinary’ case, but it may be extraordinary less because of the purposeful discrimination than because it could be proved.”). 191
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Mitigating circumstances need not be found unanimously201 or beyond a reasonable doubt, and jurors are not limited to consideration of specific mitigating circumstances. Jurors are instructed that “[t]he determination of what circumstances are mitigating is for you [the juror] to resolve under the facts and circumstances of this case.”202 The OCCA has held that, in large part, the instructions require no further explanation and that they are clear for the purposes of jury deliberation.203 Committee Comments to jury instructions concerning alternative options to the death penalty suggest that jurors could potentially misunderstand instructions concerning life without the possibility of parole (LWOP).204 The Committee Comments cite the OCCA’s approval of a modification of the instruction that may be given by the trial court205 and quotes the OCCA’s guidance for how to reply to juror questions about LWOP: Therefore, in future cases where the jury during deliberations asks, in some form or fashion, whether an offender who is sentenced to life imprisonment without the possibility of parole is parole eligible, the trial court should either refer the jury back to the instructions, tell the jury that the punishment options are self explanatory, or advise the jury that the punishment options are to be understood in their plain and literal sense and that the defendant will not be eligible for parole if sentenced to life imprisonment without the possibility of parole. While arguably the latter response is nothing more than another way of referring the jury back to the instructions, it does force the jury to accept the plain meaning of the sentencing options and impose the sentence it deems appropriate under the law and facts of the case. We recognize trial courts are in the best position to decide which answer is best suited to the situation as the questions posed by juries come in a myriad of forms on this issue. However, we believe the latter explanation may alleviate some obvious concerns of jurors more effectively than simply telling the jury it has all the law and evidence necessary to reach a decision.206 B. Oklahoma Case Studies Two themes that emerge from Oklahoma case law on jury comprehension of capital sentencing instructions are 1) the jury’s potential misunderstanding of instructions on the burden of proof for mitigating versus aggravating circumstances, and 2) the jury’s potential misunderstanding of the meaning of LWOP.207



In McGregor v. State, 885 P.2d 1366, 1384 and Bryson v. State, 876 P.2d 240, 262, the OCCA held that a trial court’s failure to instruct the jury that its finding of mitigating circumstances does not have to be unanimous is not error. However, the Committee on Oklahoma’s Uniform Jury Instructions concluded “that such an instruction would assist the jury in its deliberations.” OUJI-CR 4-78, Notes on Use (2d, Supp. 2008). 201
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See Smallwood v. State, 907 P.2d 217, 231 (Okla. Crim. App. 1995) (finding that where instruction on aggravating circumstance properly given, need not be repeated on verdict form); Freeman v. State, 876 P.2d 283, 290 (Okla. Crim. App. 1994) (finding that the definition of “continuing threat” in jury instructions is clear); Al-Mosawi v. State, 929 P.2d 270, 286 (Okla. Crim. App. 1996) (finding no error in jury instruction on considering mitigating evidence); Ledbetter v. State, 933 P.2d 880, 898-99 (Okla. Crim. App. 1997) (finding appellant not entitled to instruction that jury could consider any mitigating evidence); Long v. State, 883 P.2d 167, 175-76 (Okla. Crim. App. 1994) (finding the jury instructions on aggravating and mitigating circumstances were not “improperly confusing”); Carter v. State, 879 P.2d 1234, 1252 (Okla. Crim. App. 1994) (finding not error to fail to give instruction that regardless of finding of aggravating circumstance jury can give life). 203
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See Mollett v. Mullin, 348 F.3d 902, 909-10, 914, 916 (10th Cir. 2003) (examining how factors outlined in Simmons v. South Carolina, 512 U.S. 154 (1994)), apply to potential jury confusion over life-without-parole jury instruction where future dangerousness is at issue); Warner v. State, 144 P.3d 838, 885-86 (Okla. Crim. App. 2006) (assessing Littlejohn holding regarding proper answer to jury question regarding the life-without-parole jury instruction); Littlejohn v. State, 85 P.3d 287, 291-94 (Okla. Crim. App. 2004) (critiquing lower court response to jury question on life-without-parole jury instruction and noting continued confusion over the sentence of life without parole); Harris v. State, 2004 OK CR 1, ¶¶ 62-75, 84 P.3d 731,at 753-54, 755-57 (discussing appellant’s contention that jury was confused on mitigating circumstances instruction and location of life-without-parole sentence). 207
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In 2004, in Harris v. State, the OCCA analyzed an appellant’s claim that the sentencing instructions were confusing to the capital jury that had sentenced him to death at trial.208 Harris argued that the jury was potentially confused because during jury selection the trial court judge commented, “There are things called mitigating circumstances, which is evidence to show that the crime is not as bad, for whatever reason, okay.”209 Although the OCCA found that this was a legally erroneous statement, it held that the appellant was not unfairly prejudiced because the jury was properly instructed regarding the meaning of mitigating circumstances at the close of the punishment phase of the trial.210 The court implied that even if the jury had been confused by the earlier misstatement, the confusion was alleviated by the subsequent instruction.211 Harris also argued that the trial court misled jurors by stating that appellant could be held in any of the Department of Corrections’ facilities, when jurors asked, “If sentenced to life in the State Penitentiary without the possibility of parole is it possible to be put in a correctional facility . . . instead of a penitentiary at some time[?]”212 The trial court later learned from the Department of Corrections that an LWOP sentence would require the individual be housed in no less than a medium security prison, but failed to inform the jury of this.213 The OCCA vacated the appellant’s death sentence on this issue and sent the case back to the trial court for resentencing, finding that it was possible that the misinformation impacted the jury’s deliberations. The OCCA stated that “no Judge can predict, over time, where the Department of Corrections will assign a prisoner to serve a sentence. Any instruction attempted by the judicial branch, about . . . these areas, is doomed to inaccuracy. . . . [W]e cannot say this error did not contribute to the jury’s sentencing decision.”214 In 2003, in Mollett v. Mullin, the Tenth Circuit upheld the federal district court’s decision to grant an Oklahoma capital defendant a new sentencing hearing due to a trial instruction error concerning the nature of an LWOP sentence.215 During jury deliberation, the state trial court responded to a jury question regarding the possibility of parole in conjunction with an LWOP sentence by stating that “[m]atters of parole are beyond the purvue [sic] of the jury or the court to consider.”216 The OCCA had denied relief on Mollet’s claim, but the Tenth Circuit relied on a U.S. Supreme Court case, Simmons v. South Carolina, to underscore the need for a new trial.217 In Simmons, the jury inquired whether a life sentenced carried the possibility of parole. In response, the trial court instructed the jury “not to consider parole . . . . That is not a proper issue for your consideration.”218 The Supreme Court in Simmons found that trial court had erred and that the jury might take the instruction to mean that parole was possible when it was not, thus creating a “false dilemma” between the prosecution’s assertion that future dangerousness was at issue and allowing the jury to believe Simmons might be eligible for parole. When, in actuality, life without the possibility of parole was the only alternative to a sentence of death due to Simmons’ previous felony convictions for violent crimes.219
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Similarly, in Mollett, the Tenth Circuit found that the state trial court “created serious potential for jury confusion” given that Mollett’s future dangerousness was at issue and the jury could be confused that there is a possibility of parole with an LWOP sentence when there is not.220 In Littlejohn v. State, a 2004 case, the OCCA discussed at length the issue of potential jury misinterpretation of LWOP sentencing instructions and encouraged courts to use “clear and plain language” to answer jury questions about the possibility of parole under a LWOP sentence.221 In Littlejohn, the trial court judge advised jurors prior to deliberation that the phrase “you have all the law and evidence necessary to reach a verdict” was code for “the answer to your question is in the instructions, it was in the evidence, or you’re asking me something that’s inappropriate for me to answer.”222 The OCCA found that when the trial court answered the jury’s question regarding LWOP with you “have all the law and evidence necessary to reach a verdict,” the response was not “insufficient, misleading or erroneous,” implying that the jury would likely not be confused by such an answer in a way that would prejudice the sentencing decision.223 However, the OCCA stated that “advis[ing] the jury that the punishment options are to be understood in their plain and literal sense and that the defendant will not be eligible for parole if sentenced to life imprisonment without the possibility of parole” “may alleviate some obvious concerns of the jurors more effectively than simply telling the jury it has all the law and evidence necessary to reach a decision.”224 The Committee Comments to the jury instructions, referenced in the previous section, quote the discussion in Littlejohn to explain the potential for juror misunderstanding of LWOP.225 C. Social Science Research on Capital Juror Comprehension Social science research helps make sense of capital jury behavior and decision-making. One notable resource on jury behavior is compiled by the Capital Jury Project, mentioned previously, which studied 14 states—although Oklahoma is not one of them—by collecting data from past capital jurors and analyzing the capital sentencing decision-making process.226 The project collected data from capital jurors by posing questions about the jurors’ comprehension of various instructions at different points during the capital trial.227 The project data is based on hours-long, in-person interviews with capital jurors conducted using a “core juror interview instrument” that was collaboratively developed by researchers.228 The core juror interviews are supplemented by additional interviews with judges, prosecutors, and defense attorneys, as well as data from trial transcripts.229



The Tenth Circuit found that the importance of preventing a “false choice”, between the death penalty and some shorter amount of prison time, in the minds of the jury is at the heart of Simmons. The Court held that in Mollett, where the prosecutor sought the death penalty, the future dangerousness of the individual was at issue, and the jury requested clarification on life without parole, the type of answer provided by the trial court had the potential to cause exactly the type of “false choice” Simmons sought to guard against. Mollett v. Mullin, 348 F.3d at 909–10, 914, 916. 220
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The Capital Jury Project conducted interviews with jurors in Alabama, California, Florida, Georgia, Indiana, Kentucky, Louisiana, Missouri, North Carolina, Pennsylvania, South Carolina, Tennessee, Texas, and Virginia. See What Is the Capital Jury Project?, Sch. of Crim. Just., Univ. at Albany, State Univ. of N.Y., http:// www.albany.edu/scj/13189.php (last visited Nov. 17, 2016). 226



See William J. Bowers et al., The Capital Sentencing Decision: Guided Discretion, Reasoned Moral Judgment, or Legal Fiction in America’s Experiment with Capital Punishment: Reflections on the Past, Present, and Future of the Ultimate Penal Sanction 423–24 (James R. Acker et al. eds., 2d ed. 2003). 227
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The project studied 14 states with different geographic regions, as well as “states representing the principal variations in guided discretion capital statutes.”230 The project then selected an equal number of capital trials since 1988 that resulted in life and death sentences were selected. Four randomly selected jurors were then interviewed from each of those cases.231 On the subject of jurors’ understanding of sentencing phase instructions, approximately half of the capital jurors interviewed erroneously believed that mitigating circumstances had to be proved beyond a reasonable doubt, and approximately 55 percent wrongly believed that in order to consider a mitigating circumstance, the jury must come to a unanimous decision.232 In fact, mitigating circumstances only needed to be proved by either a preponderance of the evidence (a “more-likely-than-not” test), or to the juror’s satisfaction based on the jurisdiction and did not need to be found unanimously.233 Additionally, almost half of the jurors mistakenly believed they were required to impose the death penalty where the evidence proved that the crime was particularly “heinous, vile, or depraved,” and a similar percentage of jurors believed they had to impose the death penalty if “future dangerousness” was proved.234 However, as previously discussed, the U.S. Supreme Court has held that automatic imposition of the death penalty is not permissible. Further, in every state where researchers conducted the study, the median estimate by jurors of actual prison time served by a capital-eligible defendant was consistently below the mandatory minimum sentence available.235 In other words, jurors mistakenly believed that if they did not impose the death penalty, the defendant would “be back on the streets even before completing the legally mandated minimum sentence for parole consideration in their state.”236 Researchers collecting data for the project in North Carolina found that approximately half of the capital jurors interviewed “mistakenly believed that the judicial instructions had authorized them to rely on any aggravating circumstance, whether or not it was enumerated in the statute, but to rely upon a mitigating circumstance only when there was unanimous agreement that it had been proven beyond a reasonable doubt.”237 The researchers also found that a similar percentage of capital jurors interviewed failed to appreciate situations which mandated a life sentence, such as situations where the jury finds no aggravating circumstances or the mitigating circumstances outweigh the aggravating circumstances.238 Similar results were found by project researchers in California, where “many key provisions of the capital sentencing instruction were very poorly understood, but . . . ‘comprehension appears to be worse when Id. at 1078-79. (“[T]he fourteen states currently participating in the CJP [Capital Jury Project] include states with threshold, balancing, and directed statutes; advisory and binding sentencing variations of the balancing model; and narrow as well as traditional statutory definitions of capital murder.”). 230
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See Bowers, supra note 228, at 1079-81.



232



Bowers et al., supra note 227, at 438.



233



Id.



Id. at 440; see also Bowers, supra note 228, at 1090-91 (noting that of the seven states studied, contrary to the jurors’ understanding, none required that the death penalty be imposed upon a finding of aggravating circumstances). 234



235



Bowers et al., supra note 227, at 442-43.



236



Id. at 443.



See Craig Haney, Taking Capital Jurors Seriously, 70 Ind. L.J. 1223, 1229 (1995) (discussing Capital Jury Project interviews conducted in North Carolina). The North Carolina Capital Jury Project interviews were conducted with 83 jurors (52 females and 31 males) who served in a total of 26 capital murder trials between 1990 and 1994. See James Luginbuhl & Julie Howe, Discretion in Capital Sentencing Instructions: Guided or Misguided?, 70 Ind. L.J. 1161, 1161-62 (1995). Of the 83 jurors who were interviewed, 79 served in “eleven matched pairs of capital trials in the same or adjoining counties, with one trial ending in a life sentence verdict and the other in a death penalty verdict.” Id. Of those 22 capital trials, three jurors from nine of the trials and four jurors from 13 of the trials were interviewed. Id. The interviews were an average of three and one-half hours and were conducted using an standardized interview form that is approximately 50 pages. Id. 237



Haney, supra note 236, at 1229; see also James Luginbuhl & Julie Howe, Discretion in Capital Sentencing Instructions: Guided or Misguided?, 70 Ind. L.J. 1161, 1172–73 (1995).
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mitigating factors are considered.’”239 These findings suggest that capital jurors seem to be confused about capital sentencing instructions regarding the burden of proof for mitigating and aggravating circumstances and the possibility of parole for LWOP.240 One suggested tool that has been proposed to alleviate juror confusion regarding sentencing instructions is the decision tree. Called a “Route to Verdict” or flow-chart in other countries, the document lays out “yes” or “no” questions intended to simplify the complex jury instructions by providing a framework for the elements and legal issues the jury is to determine.241 Results have been mixed in the U.S., Canada, England, and Australia as to the helpfulness of the decision tree in jury deliberations, but control variables for other factors, such as actual use of the document and use of other aides, have not always been taken into account.242 There has been resistance to utilize the decision tree in American criminal trials given a strong, historical desire to protect the liberty of the jury. Researchers encourage further studies introducing various controls to determine if the decision tree could be a possible aid in increasing juror comprehension of sentencing instructions.243 The American Bar Association (ABA) recommends that states should evaluate juror understanding of capital jury instructions and implement and update instructions designed to alleviate juror misunderstanding.244 The ABA also suggests that jurors receive a copy of all instructions to consult during deliberation (which is permitted in Oklahoma); that the trial court answer juror clarification questions regarding the applicable legal definition of terms that have different meanings in everyday usage; that trial courts provide clear answers on the meaning of various punishments and allow knowledgeable testimony by parole officers and others; that any juror should be allowed to fully consider any evidence that be mitigating; that the court make clear that jurors may sentence to life even where an aggravating factor has been found beyond a reasonable doubt and no mitigating factors are present; and that, where applicable, courts should make clear to jurors that the weighing of aggravating and mitigating circumstances is not based on whether there are more of one than the other.245



V. Conclusion and Recommendations The role of the jury in capital cases cannot be overstated. A capital jury determines not only a defendant’s guilt or innocence, but also whether a defendant should be sentenced to death. A jury also acts as the guardian against governmental overreach. The Commission recognizes that many of the issues surrounding capital juries—such as violations of Batson and juror comprehension of instructions—do not offer clear solutions, and the Commission struggled with what potential recommendations could be both feasible and safeguard against these serious concerns. In the end, the Commission agreed that the following recommendation could address many of the topics outlined in this chapter:
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See Haney, supra note 236, at 1229.
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See Bowers, supra note 227, at 441.



See Marie Comiskey, Tempest in a Teapot – The Role of the Decision Tree in Enhancing Juror Comprehension and Whether It Interferes with the Jury’s Right to Deliberate Freely?, 6 Oñati Socio-legal Series 255, 258–59 (2016). 241



242



Id. at 267–74.



Id. at 262, 267, 270 (discussing 2004 study by Weiner et al. which found that group of jury-eligible individuals utilizing decision tree performed better on comprehension test for Missouri Approved Instructions on the death penalty, but results were not statistically significant). 243



Am. Bar Ass’n, Death Penalty Moratorium Implementation Project: Jurisdictional Assessments 13 (2010), http://www.americanbar.org/content/dam/ aba/migrated/2011_build/death_penalty_moratorium/protocols2010.authcheckdam.pdf. 244
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Id.
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Recommendation 1: In a capital case, the state and the defendant should be guaranteed the right to individual voir dire upon request. Individual voir dire would be a significant step toward addressing some of the more intractable problems of capital jury selection (e.g., death qualification process, peremptory challenges motivated by racial discrimination, etc.). Individual voir dire would enable counsel to better test a prospective juror’s qualifications to serve in a capital case and prevent potential jurors from intentionally or unintentionally training their responses by listening to the prosecution and defense counsel examine fellow potential jurors during the jury selection process.
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7



Role of the Judiciary I. Introduction The criminal justice system’s reliability depends largely on the framework of appellate review, which allows courts to correct serious trial error, as well as the judges who oversee that system. At the trial level, judges are responsible for making countless decisions—decisions that may influence the outcome of a case, including those in which a death sentence may be imposed. Whether the decision concerns issues such as a request for funding, the admission of evidence, or whether a potential juror may be excused for cause, trial judges are expected to know what the law requires and to rule accordingly. The same holds true for appellate court judges, whose duty it is to rule on the several—and, in capital cases, often complex—legal issues presented to them. In view of the critical role the judiciary plays in ensuring just and lawful outcomes in capital cases, this chapter examines the procedures available to death-sentenced inmates who seek review of their convictions and sentences in state court.



II. Appellate Review in Capital Cases State court appellate review of a death sentence—and the conviction underlying that sentence—occurs in two separate proceedings: 1) the direct appeal and 2) post-conviction review. In most capital jurisdictions, these proceedings run consecutively. Thus, all issues raised on direct appeal are resolved before post-conviction counsel begins investigation into whether constitutional error at trial or on direct appeal merits relief. In Oklahoma, by contrast, these two proceedings occur concurrently, with direct appeal and post-conviction counsel both appointed immediately after the trial court has formally sentenced the inmate to death.
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The progression of a capital case is depicted in the following chart:



Capital Case Progression TRIAL Oklahoma District Court



DIRECT APPEAL



STATE POST-CONVICTION REVIEW



Oklahoma Court of Criminal Appeals



Oklahoma Court of Criminal Appeals



EVIDENTIARY HEARING



EVIDENTIARY HEARING



Oklahoma District Court



Oklahoma District Court (remand required)



(remand required)



United States Supreme Court



United States Supreme Court



(discretionary review only)



(discretionary review only)



FEDERAL HABEAS CORPUS REVIEW U.S. District Court



U.S. Court of Appeals for the Tenth Circuit (certificate of appealability required)



United States Supreme Court (discretionary review only)
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A. Direct Appeal As reflected in the chart, Oklahoma law provides that “[w]henever the death penalty is imposed, and upon the judgment becoming final in the trial court, the sentence shall be reviewed on the record by the Oklahoma Court of Criminal Appeals (OCCA).”1 At this stage, as discussed in the Role of the Defense chapter, death-sentenced inmates are represented on direct appeal by the Oklahoma County Public Defender’s Office, the Tulsa County Public Defender’s Office, or—if the case falls outside of Oklahoma and Tulsa counties—by the Homicide Direct Appeals Division of the Oklahoma Indigent Defense System (OIDS).2 The OCCA’s review at this stage encompasses “any errors enumerated by way of appeal” and a mandatory review of the death sentence to ensure, first, that it was not “imposed under the influence of passion, prejudice, or any other arbitrary factor,” and, second, that “the jury’s or judge’s finding of a statutory aggravating circumstance” was sufficiently supported by the evidence admitted at trial.3 Of the 318 death sentences imposed since Oklahoma reformed its capital punishment system in 1977, approximately one percent of those sentences have been reversed or modified to a life sentence based on the OCCA’s mandatory review.4 A capital defendant’s time to file an appeal from conviction and death sentence at this stage of the proceedings—a stage known as the “direct appeal”—is, absent extension, approximately 300 days from the time of sentencing. This deadline is the combined total of 1) the time taken by the court reporter to “prepare all transcripts necessary for appeal,” for which he or she has six months; 2) the time taken by the clerk of the trial court to transmit the transcript and record to the OCCA, for which he or she has ten days; and 3) the time taken by the defendant or defense counsel to prepare and file the direct appeal brief, for which they have 120 days (as measured from the date when the OCCA receives the record).5 The state’s response brief is due 60 days later.6 Extensions of time to file are permitted but disfavored.7 The OCCA’s rules permit the presiding judge or vicepresiding judge of the OCCA to grant, at most, two extension requests of 30 days or fewer; requests beyond this threshold may be approved only after agreement of the judges at conference.8 Extension requests 60 days beyond final are rare, but may be granted for good cause shown.9 1



Okla. Stat. tit. 21, § 701.31(A) (emphasis added).



Okla. Stat. tit. 19, § 138.7 (“[I]f the court determines that a conflict of interest exists between a defendant and the county indigent defender, the case may be reassigned by the court to another county indigent defender, an attorney who represents indigents pursuant to contract, or a private attorney who has agreed to accept such appointments.”). See also Interview with Robert A. Ravitz, Chief Pub. Defender, Okla. County Pub. Defender (Sept. 22, 2016) (on file with author) [hereinafter Ravitz Interview], Interview with Robert Nigh, Chief Pub. Defender, Tulsa County Pub. Defender (Mar. 24, 2016) (on file with author) [hereinafter Nigh Interview I]. 2



Okla. Stat. tit. 21, § 701.31(B), (C). The mandatory review previously included an assessment as to whether the sentence was proportionate relative to other capital cases; in 1985, however, the Legislature amended Oklahoma law to no longer require proportionality review in death-sentence cases. See Proportionality Review Chapter, infra. 3



See, e.g., Allen v. State, 923 P.2d 613, 621 (Okla. Crim. App. 1996) (finding insufficient evidence to support the jury’s determination as to the “knowingly created a great risk of death to more than one person” aggravator), vacated on other grounds, Allen v. Oklahoma, 520 U.S. 1195 (1997); Salazar v. State, 919 P.2d 1120, 1123–27 (1996); see also Munn v. State, 658 P.2d 482, 487–88, 489 (Okla. Crim. App. 1983) (death sentence modified to life imprisonment by a two-to-one majority, with one member of the Court finding the sentence to be disproportionate and another finding that improper argument by the prosecution had “improperly influenced” the jury). 4



Okla. Stat. tit. 21, § 701.13(A), (D). In addition to the transcript and record, the clerk of the trial court also is responsible for transmitting to the OCCA a notice setting forth “the title and docket number of the case, the name of the defendant and the name and address of his attorney, a narrative statement of the judgment, the offense, and the punishment prescribed,” as well as a report prepared by the trial judge that is “in the form of a standard questionnaire prepared and supplied by the [OCCA].” Okla. Stat. tit. 21, § 701.13(D). See Okla. Ct. Crim. App. Form 13.12. The defendant or his appellate counsel also are required to file a petition in error with the OCCA pursuant to the Court’s Rule 3.1. See id. at R. 9.2(B) (“The petition in error must be filed with the Clerk of this Court within six [] months from the date the Judgment and Sentence is imposed.”). 5



6



Okla. Stat. tit. 21, § 701.13(D).



See Okla. Ct. Crim. App. R. 3.4(D). See also E-mail from Kristi Christopher, Div. Chief, Capital Post-Conviction Div., Okla. Indigent Def. Sys. (Oct. 17, 2016) (on file with author). 7



8



Okla. Ct. Crim. App. R. 3.4(D)(2)(a).



9



E-mail from Kristi Christopher, Div. Chief, Capital Post-Conviction Div., Okla. Indigent Def. Sys. (Oct. 17, 2016) (on file with author).
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If either the defendant or the state fails to timely file their respective appellate briefs, counsel must: Transmit a written statement of explanation to the Presiding Judge of the Court of Criminal Appeals who shall have the authority to grant an extension of the time to submit briefs, based upon a showing of just cause. Failure to submit briefs in the required time may be punishable as indirect contempt of court.10 Per the rules of the OCCA, the defendant may file a reply to the state’s response within 20 days.11 However, “[p]ropositions of error advanced for the first time in any reply or supplemental brief will be deemed forfeited for consideration.”12 In capital cases, oral argument is by right.13 The OCCA has one year from the date it receives the defendant’s reply brief to hear arguments and render its decision.14 Rule 3.11 of the OCCA provides for limited supplementation of the record at the direct appeal stage.15 For example, supplementation may complete the trial court record, as when “an item admitted during proceedings in the trial court . . . has been excluded” by the clerk of the trial court.16 Of particular importance to capital cases are the rules on supplementation regarding allegations of ineffective assistance of trial counsel. Ineffective assistance claims are mainstays of capital litigation. These claims almost always require fact-finding external to the trial record to resolve because the record typically is silent as to why a trial lawyer took or failed to take some action (and the defense attorney on direct appeal is not necessarily the same as the trial lawyer17). Moreover, the underlying strategic rationale, if any, behind these decisions is often critical to a claim that counsel’s act or failure to act constituted deficient performance. Rule 3.11 provides that defendants can claim ineffective assistance of trial counsel during the direct appeal “upon an allegation of failure of trial counsel to properly utilize available evidence or adequately investigate to identify evidence which could have been made available during the course of the trial.”18 The OCCA has held that these claims must be raised on direct appeal and not during other stages of the proceedings (i.e., during state post-conviction review).19 A defendant who fails to raise these claims at his or her earliest opportunity risks having the claim found to be procedurally defaulted and therefore never reviewed on the merits.20 Accordingly, the OCCA regularly rules on the merits of ineffective assistance of trial counsel claims on direct appeal.21 Id. An attorney who fails to file a timely brief on behalf of a capital client may be subject to sanction by the Oklahoma Bar Association. See Okla. Ct. Crim. App. R. 3.6(C). The court reporter also is subject to sanction if she fails to complete the transcript within the six-month period: “Failure to complete the transcripts in the required time may be punishable as indirect contempt of court and except for just cause shown may result in revocation of the license of the court reporter.” Id. at § 701.13(G). 10



11



Okla. Stat. tit. 21, § 701.13(D); Okla. Ct. Crim. App. R. 9.3(C).



12



Okla. Ct. Crim. App. R. 9.3(E) (citing Brown v. State, 871 P.2d 56 (Okla. Crim. App. 1994); Castro v. State, 745 P.2d 394 (Okla. Crim. App. 1987)).



Okla. Ct. Crim. App. R. 9.3(F). This right does not extend to post-conviction applications. Id. at R. 9.7(F)(8). On the benefits to argument oral argument generally, see Joseph T. Thai & Andrew M. Coats, The Case for Oral Argument in the Supreme Court of Oklahoma, 61 Okla. L. Rev. 695, 714 (2008). 13



14



Okla. Stat. tit. 21, § 701.13(D).



15



See Okla. Ct. Crim. App. R. 3.11.



16



Id. at Rule 3.11(B)(1).



Note that on direct appeal, defense counsel may be with the Tulsa County or Oklahoma County Public Defenders or from the Oklahoma Indigent Defense System (OIDS) Homicide Direct Appeals Division. The OIDS Capital Post-Conviction Division represents all death-sentenced inmates in their state post-conviction proceedings. See e.g., Role of the Defense chapter. 17



18



Okla. Ct. Crim. App. R. 3.11(B)(1).



19



See Murphy v. State, 54 P.3d 556, 560–61 (Okla. Crim. App. 2002).



See Okla. Stat. tit. 22, § 1089(C) (requiring, inter alia, that “[t]he only issues that may be raised in an application for post-conviction relief are those that [w]ere not and could not have been raised in a direct appeal”). 20



See, e.g., Washington v. State, 989 P.2d 960 (Okla. Crim. App. 1999); Young v. State, 992 P.2d 332 (Okla. Crim. App. 1998); Wilson v. State, 983 P.2d 448 (Okla. Crim. App.1998); Patton v. State, 973 P.2d 270 (Okla. Crim. App. 1998); Taylor v. State, 972 P.2d 864 (Okla. Crim. App. 1998); Douglas v. State, 951 P.2d 651 (Okla. Crim. App. 1997); Bryan v. State, 935 P.2d 338 (Okla. Crim. App. 1997); Fields v. State, 923 P.2d 624 (Okla. Crim. App. 1996); Allen v. State, 923 P.2d 613 (Okla. Crim. App. 1996), vacated on other grounds, Allen v. Oklahoma, 520 U.S. 1195 (1997); Cargle v. State, 909 P.2d 806 (Okla. Crim. App. 1995), superseded by statute on other grounds, as stated in Coddington v. State, 142 P.3d 437 (Okla. Crim. App. 2006); Mayes v. State, 887 P.2d 1288 (Okla. Crim. App. 1994); Malone v. State, 876 P.2d 707 (Okla. Crim. App. 1994). 21
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There is no statute or OCCA rule that allows an appellant to seek to discovery on direct appeal.22 Without discovery, it may be impossible for petitioners to acquire the proper foundation necessary to seek supplementation of the record. This, in turn, increases the risk that constitutional concerns—such as violations of Brady v. Maryland, which requires disclosure of exculpatory evidence by the prosecution to defense counsel23—will go uncorrected. In some cases, the failure to correct such discovery violations may lead to wrongful convictions. For example, in State v. Munson, a case in which “a significant amount of evidence, including police reports and photographs, was not turned over to Munson either before or during trial.”24 By limiting death-sentenced inmates a right of access to law enforcement’s files, as well as those of the prosecution, Oklahoma law denies these inmates the opportunity to fully litigate the constitutionality of their convictions and sentences. If the OCCA finds reversible error on direct appeal, it may vacate the conviction, reverse the death sentence, or affirm the sentence if the error is determined harmless.25 When a sentence is reversed on the basis of error, the OCCA must “remand the case for resentencing by the trial court.”26 On remand, the prosecutor may “move the trial court to impose any sentence authorized by law at the time of the commission of the crime.”27 The trial court must impose this sentence if the parties waive resentencing by a newly impaneled jury.28 In the alternative, the prosecutor may “move the trial court to impanel a new sentencing jury who shall determine the sentence of the defendant.”29 Finally, Oklahoma law also permits the OCCA to independently reweigh evidence of aggravation and mitigation to determine the validity of a death sentence in the event that it finds “sentencing errors in the second stage of a capital case,”30—for example, when the court determines that a particular aggravating circumstance is unsupported by the state’s evidence.31 B. State Post-Conviction Review Capital defendants may also challenge their convictions and sentences through post-conviction, or collateral, proceedings. OIDS represents all death-sentenced inmates in their state post-conviction proceedings through its Capital Post-Conviction Division.32 Like direct appeal counsel, OIDS’s Capital Post-Conviction Division is appointed by the district court immediately after a death sentence is imposed.33 Oklahoma’s Uniform Post-Conviction Procedure Act (Act) establishes six exclusive bases for collaterally challenging 22



Interview with Kristi Christopher, Div. Chief, Capital Post-Conviction Div., Okla. Indigent Def. Sys. (Mar. 14, 2107) (on file with author). 



23



373 U.S. 83 (1963).



24



886 P.2d 999, 1002 (1994).



See, e.g., Walker v. State, 887 P.2d 301, 311 (Okla. Crim. App. 1994) (finding that the introduction of 911 tape of a victim saying “he’s killing me” and “I’m dead” was irrelevant and prejudicial because it did not name the defendant nor prove malice aforethought, but further finding that, due to the overwhelming evidence of guilt, the introduction of the tape was harmless error); Robison v. State, 677 P.2d 1080, 1085 (Okla. Crim. App. 1984) (an in-court identification made after an eyewitness has undergone hypnosis was inadmissible but “not grave enough to predicate reversal of the conviction”). 25



26



Okla. Stat. tit. 21, § 701.13(E)(2).



27



Okla. Stat. tit. 21, § 701.10a(1)(a).



28



Id.



29



Okla. Stat. tit. 21, § 701.10a(1)(b).



Van Woudenberg v. State, 818 P.2d 913, 917 (Okla. Crim. App. 1991); see also id. (“This approach of reweighing the aggravating circumstances against the mitigating evidence to determine the validity of the death sentence focuses on the individual circumstances of the homicide and the characteristics of each defendant. It ensures that the death penalty will not be ‘wantonly’ or ‘freakishly’ imposed.” (citing Furman v. Georgia, 408 U.S. 238, 310 (1972) (Stewart, J., concurring))). 30



31



See, e.g., Hayes v. State, 845 P.2d 890, 893 (Okla. Crim. App. 1992) (citing Stout v. State, 817 P.2d 737 (Okla. Crim. App. 1991); Clemons v. Mississippi, 494 U.S. 738 (1990)).



32



Interview with Kristi Christopher, Div. Chief, Capital Post-Conviction Div., Okla. Indigent Def. Sys. (Sept. 28, 2106) (on file with author).



33



E-mail from Kristi Christopher, Div. Chief, Capital Post-Conviction Div., Okla. Indigent Def. Sys. (Oct. 17, 2016) (on file with author).
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a conviction or sentence in state court.34 In capital cases, however, the vast majority of claims raised in post-conviction proceedings concern one of the following three grounds for relief: 1) the conviction or sentence is in violation of the U.S. Constitution, Oklahoma Constitution, or laws of Oklahoma; 2) evidence of material facts exists that was not previously presented and heard and that requires vacating the conviction or sentence “in the interest of justice;” or 3) the conviction or sentence is otherwise subject to collateral attack upon any ground of alleged error available under any common law, statutory, or other writ, motion, petition, proceeding, or remedy.35 In addition to limiting the bases for relief, the Act also requires petitioners to satisfy two additional conditions. First, a claim for relief cannot have been available to the petitioner during prior litigation.36 Accordingly, any claim for relief that might have been raised on direct appeal—whether because the claim was apparent on the face of the record or because it could have been explored through the OCCA’s rule on supplementation—will not be considered on the merits, even if it pertains to a serious constitutional violation that undermines confidence in the inmate’s trial.37 Second, for a claim to be cognizable on post-conviction review, a petitioner must show either a causal connection between the error and the outcome of his or her trial or that he or she “is factually innocent.”38 The petitioner must also state specific facts to satisfy each of these two requirements.39 In capital cases, applications for post-conviction relief are filed directly with the OCCA.40 The time limits for filing an application are strictly adhered to and, unlike most jurisdictions,41 occur prior to the exhaustion of the direct appeal process. Oklahoma law requires post-conviction counsel to file the application within 90 days of either the date the appellee files his or her direct appeal brief or the date the appellant files his or her reply brief (if any) on direct appeal, whichever date comes later.42 By contrast, individuals who have not been sentenced to death may file an initial application for post-conviction relief at any time, provided an appeal is not pending.43 If an application is timely filed and raises grounds for relief that are not procedurally barred, the OCCA may grant relief or, if need be, order the district court that imposed the sentence to designate “the issues of fact to be resolved and the method by which the issues shall be resolved.”44 The OCCA may also order the district court to engage in fact-finding. For example, in Murphy v. State, the OCCA remanded an inmate’s application 34



Okla. Stat. tit. 22, § 1080.



Id. The other three bases written into the statute are (1) the trial court was without jurisdiction to impose the sentence; (2) the sentence exceeds the maximum authorized by law; and (3) the defendant’s sentence has expired; the defendant’s suspended sentence, probation, parole, or conditional release has been unlawfully revoked; or the defendant is otherwise being unlawfully held in custody or other restraint. Id. 35



36



Okla. Stat. tit. 22, § 1089(C).



The statute explicitly imposes a waiver on all grounds for relief that could have been raised “before the last date on which an application could be timely filed.” Okla. Stat. tit. 22, § 1089(D)(2); see also Brecheen v. State, 835 P.2d 117, 118 (Okla. Crim. App. 1992) (“[W]e will address [on post-conviction review] only those propositions which could not have been brought at the time of the direct appeal. All other allegations are not properly before the Court.”). 37



Okla. Stat. tit. 22, § 1089(C)(2); see also Okla. Ct. Crim. App. R. 9.7(B)(2) (“The application shall state specific facts explaining why each claim was not or could not be presented on direct appeal; and how each claim supports a conclusion that the outcome of the trial would have been different but for the errors, or that the petitioner is factually innocent. These specific facts shall be supported by materials found in the record made at trial or filed in accordance with subsection 9.7(D) of this Rule or by caselaw.”). 38



Id. The statute specifies that the OCCA “may issue any orders as to discovery or any other orders necessary to facilitate post-conviction review.” Id. at § 1089(D)(3). See also Okla. Ct. Crim. App. R. 9.7(D) (concerning supplementation of the record and discovery procedures at the post-conviction stage). 39



40



Okla. Stat. tit. 22, § 1089(D)(1).



See, e.g., Ala. R. Crim. P. 32.2(c) (in Alabama, a defendant must file an application for post-conviction relief within one year after the conviction and sentence have been affirmed on direct appeal); Ariz. Rev. Stat. § 13-4234(D) (2013) (in Arizona, a defendant must file his application within 60 days after the conviction and sentence have been affirmed on direct appeal); Fla. R. Crim. P. 3.851(d)(1) (in Florida, a defendant must file his application within one year after the judgment and sentence become final); Ind. R. of P. for Post-Conviction Remedies 1, § 1(a) (in Indiana, a defendant may file for post-conviction relief “at any time”); Ky. R. Crim. P. 11.42(10) (in Kentucky, a defendant must file his application within three years after the judgment and sentence become final); Mo. Sup. Ct. R. 24.035(b), 29.15(b) (in Missouri, a defendant must file his application within 90 days after the conviction and sentence have been affirmed on direct appeal); Mont. Code § 4621-102 (in Montana, a defendant must file his application within one year after the judgment and sentence become final); Pa. R. Crim. P. 901(A) (in Pennsylvania, a defendant must file his application within one year after the judgment and sentence become final); Tenn. Code § 40-30-102(a) (2013) (in Tennessee, a defendant must file an application for post-conviction relief within one year after the conviction and sentence have been affirmed on direct appeal); Va. Code § 8.01-654.1 (in Virginia, a defendant must file his application within 60 days after the judgment and sentence become final). 41



42



Id.



43



Okla. Stat. tit. 22, § 1081.



Okla. Stat. tit. 22, § 1089(D)(5). The district court is explicitly prohibited from “permit[ting] any amendments or supplements to the issues remanded by the Court of Criminal Appeals except upon motion to and order of the Court of Criminal Appeals.” Id. 44
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for post-conviction relief to the district court for an evidentiary hearing on the issue of whether the inmate was intellectually disabled—a factual assertion that, if satisfied, would have served to bar the imposition of the death penalty against him.45 If the OCCA remands the petition to the district court, it must act within strict deadlines established under the Act. If a hearing is held, for instance, the district court has 45 days to file its findings of fact and conclusions of law with the OCCA.46 The parties have a comparably limited window to “seek review by the [OCCA] of the district court’s determination of the issues.”47 The division chief of the OIDS Capital Post-Conviction Division—which represents nearly all of Oklahoma’s death-sentenced inmates in their state post-conviction proceedings—reports that, in her over 20 years of experience, the OCCA has not remanded an initial post-conviction application for fact-finding or discovery.48 Without the benefit of live testimony that would be assessed at such a hearing, however, fact finders are much less able to evaluate the credibility and effectiveness of witnesses whose statements have been memorialized in any affidavits attached to the petition. Evidentiary hearings also permit counsel to examine adverse witnesses in an effort to arrive at the truth; in Douglas v. Workman, for example, a federal district court found “highly suspect” a prosecutor’s denials as to whether he had offered a witness in a capital case favorable treatment in exchange for inculpating testimony.49 The resolution of other claims for relief—notably, those relating to ineffective trial counsel—also may be facilitated through more searching fact-finding measures, as when an applicant’s trial attorneys offer strategic rationales for their decisions that post-conviction counsel challenge as subsequent rationalizations. As with initial applications for post-conviction relief, subsequent applications face limitations on the OCCA’s ability to consider claims. Oklahoma law bars the OCCA from considering the merits of or granting relief based on claims raised in a subsequent application unless one of two conditions is satisfied: 1) The legal basis for the newly-raised claim was unavailable at the time of filing of the original application or in a previously considered application; or 2) The factual basis for the newly-raised claim was unavailable at the time of filing of the original application or in a previously considered application and could not have been ascertained through the exercise of reasonable diligence. In addition, these facts, if proven and viewed in light of the evidence as a whole, must be “sufficient to establish by clear and convincing evidence that, but for the alleged error, no reasonable fact finder would have found the applicant guilty of the underlying offense or would have rendered the penalty of death.”50 If both these conditions are satisfied, the claims raised in a subsequent application for post-conviction relief will be considered on the merits.51 On rare occasions, the OCCA has remanded successor applications for factfinding by the trial court, but the vast majority of these remands were ordered in the wake of the U.S. Supreme Court’s decision in Atkins v. Virginia, which held that individuals with intellectual disability were ineligible to be executed.52 In addition to the above-mentioned hurdles, state post-conviction counsel do not have the benefit of a general 45
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right to discovery and must, instead, request court-ordered discovery through the OCCA.53 Furthermore, the rules of the OCCA require that all requests for discovery be filed “in conjunction with the application,”54 which requests must be accompanied by supporting affidavits that are “sufficient to raise a substantial question of compliance with earlier discovery orders” and that also demonstrate that “the material being sought would have resulted in a different outcome at trial.”55 Although OIDS regularly files these requests, they are routinely denied.56 Post-conviction counsel’s lack of a general right to discovery substantially hinders their ability to uncover the factual bases to meritorious claims to relief that may exist but are unknown to such counsel. Moreover, counsel’s success in obtaining an evidentiary hearing depends upon their showing—in their pleadings and “by clear and convincing evidence”—that known materials “have or are likely to have support in law and fact to be relevant to an allegation raised in the application for post-conviction relief.”57 Thus, if relevant materials exist but are unknown to post-conviction counsel, a request for a hearing and for further factual development may be denied when it otherwise would be granted. Each of the above factors may explain, in part, the small percentage of capital cases in which the OCCA has granted post-conviction relief. In the Commission’s independent evaluation of appeals of all 321 death-sentenced inmates between 1977 and 2014 in Oklahoma—discussed in Appendix I—the OCCA granted relief in postconviction proceedings in just 19 cases; by comparison, the federal courts granted relief, reversing either the conviction or sentence, in 46 Oklahoma capital cases during that same time.



III. Conclusion and Recommendations At every stage of a capital case, the judiciary has an important role in ensuring that a just outcome has been reached. Judicial rulings, whether pretrial, during jury selection, or during trial, can affect which party—the defense or the prosecution—is likely to prevail. For their part, appellate judges should strike a balance between finality and a defendant’s right to a trial free from serious error. Oklahomans rely on the professionals within the state’s judiciary to use their knowledge of the law, as well as their professional judgment, to safeguard due process and fundamental constitutional rights, particularly in complex capital cases where a defendant’s life hangs in the balance. In addition, Oklahomans expect that the appellate and post-conviction review processes will afford defendants full and fair opportunities to bring error to the courts’ attention. After all, defendants’ rights to effective counsel, their right to be apprised of all information in the prosecution’s possession that may help their case, their right to an impartial jury of their peers, and all other such constitutional and statutory rights are but empty promises if there exists no avenue to meaningfully correct violations of those rights. Mindful of the critical role judges play in capital cases and of the importance of the review process on appeal and during post-conviction proceedings, the Commission makes the following recommendations:
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Recommendation 1: Oklahoma judges should receive regular training on the trial of capital cases. The law governing capital cases is notably complex, and judges—no less than the practitioners who appear before them—would benefit from training specific to the standard of care required of capital counsel, particularly as it pertains to the penalty-phase investigation and presentation; the proper scope of inquiry for jury selection in capital cases; and procedural requirements to which deathsentenced inmates seeking appellate and post-conviction relief must adhere. Furthermore, to improve the judiciary’s ability to function as a gatekeeper for questionable forensic evidence, judges also should receive training on issues related to forensic evidence. Recommendation 2: Oklahoma law should be amended to clearly provide that failure to raise extra-record claims within a direct capital appeal will not constitute waiver of those same claims on capital post-conviction review. Oklahoma law is an outlier in requiring capital litigants to raise extra-record claims (for example, claims that their trial counsel were ineffective) on direct appeal, rather than in post-conviction proceedings. In the Commission’s judgment, the interests of justice would be better served by requiring capital litigants to raise all extra-record claims in their initial post-conviction applications. Although a litigant may wish to raise an obvious extra-record claim in his or her direct appeal, he or she should not be required to do so. Instead, the direct appeal would offer a final opportunity to raise record-based claims, whereas the initial application for post-conviction relief would offer the final opportunity to raise all extrarecord claims that can be raised at that point (because they are known or may be discovered following a reasonable investigation). Such a framework represents a sensible division of labor between appellate and post-conviction counsel and better ensures that counsel will be able to efficiently litigate all issues on their client’s behalf. Recommendation 3: To obtain discovery by order of the Oklahoma Court of Criminal Appeals within either a direct appeal or a post-conviction proceeding, counsel for a death-sentenced inmate should be required to show only good cause for the requested discovery. Some violations of a capital defendant’s rights may only come to light through vigorous investigative efforts post-trial. However, as discussed in this chapter, there are significant limitations to the discovery rights of a capital defendant during state appeals. On direct appeal, no statute or court rule provides for discovery. On state post-conviction appeal, counsel must request court-ordered discovery through the Oklahoma Court of Criminal Appeals (OCCA) and demonstrate “by clear and convincing evidence the materials sought to be introduced have or are likely to to have support in law and fact to be relevant to an allegation raised in the application for post-conviction relief.”58 This burden is difficult to meet when a defendant may not know the specifics of the information that may be helpful to claims for relief (for example, the details of a defendant’s childhood medical records that may demonstrate intellectual disability). Therefore, the OCCA should amend its rules to require capital litigants to show only good cause for requested discovery at both the direct appeal and post-conviction stages.
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Recommendation 4: The Legislature should amend Oklahoma law so that capital direct appeals and state post-conviction proceedings run consecutively, rather than concurrently; and a defendant’s initial application for post-conviction relief should be filed with the Oklahoma Court of Criminal Appeals within one year from the date on which the Oklahoma Court of Criminal Appeals issues its decision and mandate on the defendant’s direct appeal in the case. In most jurisdictions with capital punishment, a death-sentenced inmate’s conviction and sentence become final before post-conviction counsel is appointed and begins investigating extra-record claims for relief. In Oklahoma, by contrast, appellate and post-conviction counsel represent death-sentenced clients concurrently. Moreover, the attorneys for each proceeding are not the same.59 If, however, the OCCA vacates a conviction or death sentence on direct appeal, the resources spent to provide the inmate with post-conviction counsel may be wasted, a situation easily avoided by developing a more robust, yet coherent review process—as is done in Florida, Kentucky, and many other jurisdictions with the death penalty. Furthermore, so that post-conviction counsel will have time enough to complete their work upon being appointed to a case, counsel should have one year from the direct appeal order—i.e., from when the OCCA issues its decision and mandate in the defendant’s direct appeal—in which to file an application for post-conviction relief.



Note that on direct appeal, depending on the where the litigation takes place, defense counsel may be with the Tulsa County or Oklahoma County Public Defenders or from the Oklahoma Indigent Defense System (OIDS) Homicide Direct Appeals Division. The OIDS Capital Post-Conviction Division represents all death-sentenced inmates in their state post-conviction proceedings. See e.g., Role of the Defense chapter. 59
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Death Eligibility I. Introduction Not every person who commits a heinous crime may receive the death penalty. Identifying the offenders and types of offenses that are eligible to be capitally prosecuted is a threshold inquiry for any system of capital punishment. Who may be sentenced to death, and for what kind of offense, is referred to as “death eligibility.” Imposition of a death sentence is largely determined by a state’s first-degree murder statute (determining which defendants may be prosecuted capitally) and its corresponding aggravating circumstances (determining which defendants may be sentenced to death), as well as how a state’s capital punishment laws and federal and state jurisprudence determine who is ineligible for a death sentence (for example, those of a certain age and those with intellectual disability).1 Aggravating circumstances—circumstances that add to the seriousness of the crime or the dangerousness of the defendant—are defined statutorily by each jurisdiction with the death penalty. The United States Supreme Court has defined the outer parameters of death eligibility. The Court has recognized retribution and deterrence as the dual penological goals of the death penalty.2 In order to be constitutional, the imposition of the death penalty must “measurably contribute[ ]” to one or both of these goals.3 Retribution is served only when the severity of the punishment is proportionate to the culpability of the offender.4 The Court has further observed that the death penalty is a deterrent “only when murder is the result of premeditation and deliberation.”5 Finally, the Court has emphasized that the death penalty is reserved for the most serious crimes, and that even “the culpability of the average murderer is insufficient to justify the most extreme sanction available to the State.”6 As discussed in the Overview chapter, Furman v. Georgia7 sparked a nationwide moratorium on the death penalty that lasted four years, until the U.S. Supreme Court’s decision in Gregg v. Georgia.8 The Court’s intent in Gregg was to ensure that the death penalty was not applied in an arbitrary or capricious manner.9 1



Of special interest for this chapter are persons with intellectual disability and those who are incompetent to be executed.



The U.S. Supreme Court has defined retribution as “the interest in seeing that the offender gets his ‘just deserts’” and deterrence as “the interest in preventing capital crimes by prospective offenders.” Atkins v. Virginia, 536 U.S. 304, 319 (2002). 2
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Id. (quoting Enmund v. Florida, 458 U.S. 782, 798 (1982)).



4



Id.
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Id. (quoting Enmund, 458 U.S. at 799).
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Furman v. Georgia, 408 U.S. 238 (1972).
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Gregg v. Georgia, 428 U.S. 153 (1976).



Subsequent opinions of the Court further have refined the substantive limits to capital punishment and the procedural requirements for capital cases. See, e.g., Kennedy v. Louisiana, 554 U.S. 407, 420 (2008) (“[C]apital punishment must ‘be limited to those offenders who commit a narrow category of the most serious crimes and whose extreme culpability makes them ‘the most deserving of execution.” (internal quotations omitted))).
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Two specific changes arose from Gregg. First, capital trials were split into two phases—a guilt phase and a sentencing phase—and heard by the same jury. Second, capital trials now allow the jury to consider the individual circumstances of the offense and the offender during the sentencing phase—also known as a penalty phase—when the jury decides whether the appropriate punishment is death or a sentence less than death (e.g., life without possibility of parole, life, or a term of years). In many states with capital punishment, including Oklahoma, “penalty phase instructions require the jurors to determine whether the state has proven ‘beyond a reasonable doubt’ the existence of specific statutory aggravating circumstances,” which, if found, are compared (or weighed) by the juror against any mitigating circumstances in deciding the sentence.10 After Gregg, many states, including Oklahoma, also modified their first-degree murder statutes.11 Today, in the 31 states with the death penalty, a death sentence can only be sought against a defendant who is convicted of murder. 12 Since Gregg, the Supreme Court has recognized that it violates the Eighth Amendment’s ban on cruel and unusual punishment to subject certain crimes and certain groups of people to the death penalty.13 In 1977, in Coker v. Georgia, the U.S. Supreme Court held that the death penalty for the rape of an adult woman is unconstitutional.14 Thirty-one years later, in Kennedy v. Louisiana, the Court determined that the death penalty is unconstitutional for the rape of a child where the crime did not result in the victim’s death.15 The Supreme Court has also restricted the death penalty for juveniles, first by holding in Thompson v. Oklahoma that states could not execute anyone who was under the age of 16 at the time of the crime.16 In 2005, in Roper v. Simmons, the Court extended Thompson’s exclusion to all defendants who were under the age of 18 at the time of the crime.17 In 2002, the Supreme Court held, in Atkins v. Virginia,18 that it is unconstitutional to execute persons with intellectual disability (previously referred to as “mental retardation”).19 While Atkins left the determination of 10



Richard L. Wiener et al., The Role of Declarative and Procedural Knowledge in Capital Murder Sentencing, 28 J. App. Soc. Psychol. 124–44 (1998).
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See Okla. Stat. tit. 21, § 701.7 (1976).



States With and Without the Death Penalty, Death Penalty Information Ctr., http://www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited Jan. 30, 2017). Previously in some states, including Oklahoma, a defendant could be prosecuted capitally for the rape of a child and other crimes not involving murder. See Okla. Stat. tit. 21, §§ 1114–15 (2002). 12



It is well established that “the Eighth Amendment [is not] a static concept.” Gregg, 428 U.S. at 172–73. Instead, the Eighth Amendment “‘draw[s] its meaning from the evolving standards of decency that mark the progress of a maturing society.’” Id. at 173 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion)). In evaluating whether a particular punishment comports with evolving standards, the U.S. Supreme Court looks to “objective factors,” such as state legislative enactments and jury verdicts. Atkins, 536 U.S. at 311–12. Determining whether a punishment is constitutionally excessive or cruel and unusual is judged by current norms, not by those that existed at the time the Eighth Amendment was ratified. Id. An Eighth Amendment inquiry involves viewing the concept “less through a historical prism than according to ‘“the evolving standards of decency that mark the progress of a maturing society.”’” Miller v. Alabama, 132 S. Ct. 2455, 2463 (2012) (quoting Estelle v. Gamble, 429 U.S. 97, 102 (1976) (quoting Trop, 356 U.S. at 101)) (finding sentences of mandatory life in prison without the possibility of parole for juvenile homicide offenders constitutionally impermissible). “‘It is not so much the number of . . . States that is significant, but the consistency of the direction of change.’” Roper v. Simmons, 543 U.S. 551, 566 (2005) (quoting Atkins, 536 U.S. at 315). Thus, in Atkins, the Court was persuaded that the Eighth Amendment barred the execution of intellectually disabled defendants because “no State that had already prohibited the execution of the mentally retarded had passed legislation to reinstate the penalty.” Roper, 543 U.S. at 566 (citing Atkins, 536 U.S. at 315). 13
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Thompson v. Oklahoma, 487 U.S. 815 (1988).



Roper, 543 U.S. 551. Before the Supreme Court decided Roper in 2005, six minors ranging in age from 15 to 17 were sentenced to death in Oklahoma; two of them—Sean Sellers and Scott Allen Hain—were executed. See Victor L. Streib, The Juvenile Death Penalty Today: Death Sentencing and Executions for Juvenile Crimes, January 1, 1973 – April 30, 2004, Death Penalty Information Ctr., http://www.deathpenaltyinfo.org/documents/JuvDeathApril2004.pdf (last visited Dec. 1, 2016). 17
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Atkins, 536 U.S. 304.



In recent years, the American Association on Intellectual and Developmental Disabilities (AAIDD) has begun using the term intellectual disability in lieu of mental retardation. See Am. Ass’n Intellectual & Dev. Disabilities, Intellectual Disability: Definition, Classification, and Systems of Supports (11th ed. 2010) [hereinafter “AAIDD Manual”]. In like fashion, the current edition of the Diagnostic and Statistical Manual of Mental Disorders—published by the American Psychiatric Association— likewise replaces mental retardation with intellectual disability as a diagnostic term. Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental Disorders 33 (5th ed. 2013) [hereinafter “DSM-5”]. See also Hall v. Florida, 134 S. Ct. 1986 (2014) (using “intellectual disability” to refer to the “identical phenomenon” of mental retardation). According to the AAIDD, “[t]he term intellectual disability covers the same population of individuals who were diagnosed previously with mental retardation in number, kind, level, type, duration of disability, and the need of people with this disability for individualized services and supports.” FAQs on Intellectual Disability, Am. Ass’n on Intellectual & Developmental Disabilities, http://aaidd.org/intellectual-disability/definition/faqs-on-intellectual-disability (last visited Feb. 28, 2017). 19
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intellectual disability up to the states, the Court’s 2014 decision in Hall v. Florida20 recognized that IQ testing is inherently imprecise and that the results of such testing are best understood as a range rather than an exact number; accordingly, the Court held that a bright-line cutoff of an IQ score of 70 or below is unconstitutional and found that persons with IQ test scores in the 71 through 75 range should be allowed to attempt to establish intellectual disability through evidence of “difficulties in adaptive functioning.”21 Finally, under Ford v. Wainwright, decided in 1986, defendants who are insane or incompetent at the time of execution may not be executed.22 The Court’s seminal case law on intellectual disability and incompetency to be executed are discussed in greater detail in Sections II and IV, respectively. Through its jurisprudence, the Supreme Court has created a framework for evaluating the constitutionality of capital punishment statutes. Three overarching principles have emerged from the Court’s major decisions on capital punishment and statutory construction. Any statute imposing capital punishment must 1) include safeguards that minimize the risk of arbitrariness and discrimination in the application of the death penalty,23 corresponding with the heightened need for reliability in capital cases24; 2) genuinely narrow the class of offenses eligible for the death penalty25; and 3) be consistent with “evolving standards of decency that mark the progress of a maturing society.”26 Because the purpose of Gregg was to eliminate arbitrariness from the death penalty, a relevant question is whether the changes sparked by Gregg have been successful. In other words, is the death penalty less arbitrary now, 40 years later, than at the time that Gregg was decided?27 In examining Oklahoma’s death penalty system, answering the above question requires considering who may be capitally prosecuted, sentenced to death, and executed. The state’s capital punishment system must treat intellectually disabled and incompetent (or insane) capital defendants in a manner consistent with the Supreme Court’s mandates in Furman, Gregg, and their progeny. It also must meaningfully narrow the offenses and offenders eligible for the death penalty. Accordingly, this chapter explores Oklahoma law as it pertains to intellectual disability, the aggravating circumstances necessary for a defendant to be sentenced to death, and issues concerning a defendant’s competency to be executed.



II. Intellectual Disability For an appropriate professional to diagnose “intellectual disability,” he or she must find three criteria: 1) significantly subaverage intellectual functioning, 2) concurrent deficits in adaptive functioning, and 3) onset during the developmental period (i.e., onset before the age of 18).28 Intellectual disability can have many different causes, and its origin often is unknown.29 Persons with intellectual disability are often physically indistinguishable from persons without intellectual disability, can sometimes develop normal verbal skills, and 20



Hall, 134 S. Ct. 1986.



Id. at 2000 (noting “the Court’s independent assessment than an individual with an IQ test score ‘between 70 and 75 or lower’ may show intellectual disability by presenting additional evidence regarding difficulties in adaptive functioning”) (internal citation omitted). 21
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See Pulley v. Harris, 465 U.S. 37, 44–45 (1984) (observing that, post-Furman, capital sentencing and appellate review statutes in several states were upheld because these revised systems “minimized the risk of wholly arbitrary, capricious, or freakish sentences”). 23
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See Gregg, 428 U.S. at 188–92.
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Looking at various aspects of capital punishment over the past 40 years, one author concluded that Gregg has failed in its goal of reducing the arbitrariness of the death penalty. See Evan J. Mandery, It’s Been Forty Years Since the Supreme Court Tried to Fix the Death Penalty—Here’s How it Failed, The Marshall Project, Mar. 30, 2016, https://www.themarshallproject.org/2016/03/30/it-s-been-40-years-since-the-supreme-court-tried-to-fix-the-death-penalty-here-s-why-it-failed. 27
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See FAQs on Intellectual Disability supra note 19; DSM-5, supra note 19, at 33.



29



See generally DSM-5, supra note 19.



143



The Report of the Oklahoma Death Penalty Review Commission



may have many areas of competence that coexist with their impairments.30 Significantly subaverage intellectual functioning is generally defined as an IQ score that is two standard deviations or more below the mean; for most IQ tests, two standard deviations below the mean is represented by an IQ score of 70 or less.31 However, the American Association on Intellectual and Developmental Disabilities (AAIDD), a leading national organization on intellectual disability, advises against enforcement of a strict IQ cutoff for the diagnosis of intellectual disability.32 The AAIDD states that “[t]he intent of this definition is not to specify a hard and fast cutoff point/score for meeting the significant limitations in intellectual functioning criterion of ID [intellectual disability]”33 and emphasizes that substantial limitations in intellectual functioning is only one of the three criteria used to diagnose intellectual disability.34 Adaptive functioning, the second criterion for intellectual disability, is “an individual’s ability or lack of ability to adapt or adjust to the requirements of daily life, and success or lack of success in doing so.”35 An individual’s adaptive functioning is assessed across three domains: conceptual, practical, and social. Deficits in adaptive functioning may appear in multiple areas or be concentrated in one or two. In a person with intellectual disability, “limitations often coexist with strengths.”36 The third criterion—onset during the developmental period—is generally described as onset before the age of 18.37 In capital cases, determinations of intellectual disability almost always are retrospective; accordingly, evidence of adaptive functioning typically is found in historical records (e.g., school, employment, and health records), as well as through interviews with persons who are familiar with the defendant’s pre-18 adaptive functioning (e.g., family, friends, school teachers, and employers). A. The Supreme Court and Intellectual Disability As mentioned above, the U.S. Supreme Court held in 2002 that the execution of persons with intellectual disability violates the Eighth Amendment.38 In Atkins v. Virginia, the Court cited to the definitions of intellectual disability (then referred to as “mental retardation”) of two national organizations—the AAIDD39 and the American Psychiatric Association.40 The definition of intellectual disability for both organizations requires significantly subaverage intellectual functioning, together with limitations in adaptive functioning (in the areas J. Gregory Olley, The Death Penalty, the Courts, and What We Have Learned about Intellectual Disability, 36 Pyschol. Intell. & Developmental Disabilities 1, 3 (2010), http://www.iapsych.com/iqmr/olley2010.pdf. 30



DSM-5, supra note 19, at 37. The standard error of measurement recognizes that any standardized instrument, including intelligence tests, have an inherent margin of error that must be recognized. In terms of an IQ test, this means that a person’s observed IQ test score is not a “true” IQ and must be interpreted as a range that captures the error for that particular instrument. In general, the standard error of measurement for IQ tests is three to five points. Furthermore, and as described by the AAIDD, “[a]n IQ score is subject to variability as a function of a number of potential sources of error, including variations in test performance, examiner’s behavior, cooperation of the test taker, and other personal and environmental factors.” AAIDD Manual, supra note 19, at 36. The AAIDD therefore cautions that “variation in scores may or may not represent the individual’s actual or true level of intellectual functioning.” Id. Accordingly, the Supreme Court stated in Hall v. Florida that an IQ is “a range, not a fixed number,” and rejected a bright-line cutoff of 70 for finding subaverage intellectual functioning, because it failed to comport with medical community standards and the scientifically recognized standard error of measurement. See Hall, 134 S. Ct. at 2001. 31



32



AAIDD Manual, supra note 19, at 40 (“A fixed point cutoff score for ID [intellectual disability] is not psychometrically justifiable.”).



33



Id. at 35.



34



Id.



Hall, 134 S. Ct. at 1991; see also DSM-5, supra note 19, at 37. In capital cases, as most determinations of intellectual disability are retrospective, evidence of adaptive functioning is often found in historical records such as school, employment and health records, as well as through interviews with persons familiar with the defendant’s pre-18 adaptive functioning like family, friends, school teachers and employers. 35
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See, e.g., Tony Cox, Brain Maturity Extends Well Beyond Teen Years, NPR: Tell Me More (Oct. 10, 2011), http://www.npr.org/templates/story/story.php?story-
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The Court referred to each organization’s respective publication: Mental Retardation: Definition, Classification and Systems of Support (AAIDD) and the Diagnostic and Statistical Manual of Mental Disorders (APA). See Atkins, 536 U.S. at 309 (citing Am. Ass’n on Mental Retardation, Mental Retardation: Definition, Classification and Systems of Support (10th ed. 2002); Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental Disorders (4th ed. 2000)). 40
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of communication, self-care, home living, social skills, community use, self-direction, functional academic skills, work, leisure, or health and safety) that manifest before age 18.41 In deciding Atkins, the Court looked to whether the execution of persons with intellectual disability furthered the penological goals of retribution and deterrence. Discussing retribution, the Court concluded that the “lesser culpability of the mentally retarded offender surely does not merit” the death penalty as a form of retribution,42 explaining: Mentally retarded persons frequently know the difference between right and wrong and are competent to stand trial. Because of their impairments, however, by definition they have diminished capacities to understand and process information, to communicate, to abstract from mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to understand the reactions of others. There is no evidence that they are more likely to engage in criminal conduct than others, but there is abundant evidence that they often act on impulse rather than pursuant to a premeditated plan, and that in group settings they are followers rather than leaders. Their deficiencies do not warrant an exemption from criminal sanctions, but they do diminish their personal culpability.43 The Court likewise held that the goal of deterrence is not served by the execution of persons with intellectual disability, because the “cognitive and behavioral impairments” of intellectually disabled individuals, including their “diminished ability to understand and process information, to learn from experience, to engage in logical reasoning, or to control impulses,” make it less likely that they can understand that execution is a possible penalty and control their conduct based on that possibility.44 Further, the Court recognized the “enhanced” risk that intellectually disabled defendants would be convicted and sentenced to death, despite their innocence or factors calling “for a less severe penalty.”45 This risk is due not only to the possibility of false confessions, but also to: The lesser ability of mentally retarded defendants to make a persuasive showing of mitigation in the face of prosecutorial evidence of aggravating factors. Mentally retarded defendants may be less able to give meaningful assistance to their counsel and are typically poor witnesses, and their demeanor may create an unwarranted impression of lack of remorse for their crimes.46 Intellectual disability, therefore, can be a “two-edged sword” because it may be seen by juries as an aggravating factor, rather than a mitigating factor; hence, it may result in wrongful executions.47 While Atkins left it to the states to develop “appropriate ways to enforce” the prohibition against executing the intellectually disabled,48 the Court has since provided the states with additional guidance. In its 2014 decision in Hall v. Florida, the Court struck down as unconstitutional Florida’s law requiring an IQ test score of 70 or below for a defendant to present evidence of intellectual disability.49 The Court’s decision emphasized that 41
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“intellectual disability is a condition, not a number”50 and indicated that courts must recognize the inherent range of testing error in intelligence tests, as does the medical community.51 B. Oklahoma and Intellectual Disability After Atkins, the Oklahoma Court of Criminal Appeals (OCCA) addressed intellectual disability in Oklahoma death penalty cases. In its 2002 decision in Murphy v. State, the OCCA set forth a definition and procedure for claims of intellectual disability, in order to fill the gap that then existed in Oklahoma law.52 This procedure shifted over the next four years, as the Court refined and expanded upon the procedure articulated in Murphy.53 In 2006, the Oklahoma Legislature enacted Title 21, Section 701.10b, into law, presumably to codify and clarify the OCCA’s rulings, which are discussed below. That provision remains in effect. In Murphy, the OCCA defined intellectual disability as significantly subaverage intellectual and adaptive functioning that manifested before age 18.54 Under Murphy, “no person shall be eligible to be considered mentally retarded unless he or she has an intelligence quotient of 70 or below.”55 Murphy also provided that, unless it was resolved prior to trial, intellectual disability would be decided during the sentencing phase of a capital trial.56 The defendant in that case, Vandor Murphy, had the burden of proving his intellectual disability by a preponderance of the evidence—that is, “more probable than not.”57 In Lambert v. State, the OCCA remanded the petitioner’s case to the trial court for a jury determination of intellectual disability.58 Ultimately, the court granted the petitioner relief under Atkins.59 In its decision remanding the case for a hearing, the OCCA noted: Lambert’s criminal conviction and death sentence are not relevant to this issue [intellectual disability]. The jury should not hear evidence of the crimes for which Lambert was convicted, unless particular facts of the case are relevant to the issue of mental retardation. Any such evidence should be narrowly confined to that issue.60 A few years after Lambert, the OCCA reaffirmed that a determination of intellectual disability is a separate consideration from the criminal conduct of a defendant. In 2006, in Blonner v. State, the OCCA set out a procedure providing for a pretrial jury determination of intellectual disability. The OCCA specified that “[t]he potential jurors should not be death qualified, because the sole issue to be determined is whether the defendant is mentally retarded” and again emphasized that “[e]vidence relating to the crime with which the defendant is charged is not admissible unless that evidence is specifically relevant to refute the defendant’s evidence of mental retardation.”61 This is consistent with the recommendation of the AAIDD, which states that criminal 50



Id. at 2001.



Id. (“This Court agrees with the medical experts that when a defendant’s IQ test score falls within the test’s acknowledged and inherent margin of error, the defendant must be able to present additional evidence of intellectual disability, including testimony regarding adaptive deficits.”). 51



See Murphy v. State, 54 P.3d 556 (Okla. Crim. App. 2002). In 2002, then-Governor Frank Keating vetoed a bill from the Oklahoma Legislature that would have limited the execution of capital defendants with intellectual disability, shortly before Atkins was decided. Id. at 566, n.14. 52



See, e.g., Lambert v. State, 71 P.3d 30 (Okla. Crim. App. 2003); State v. Lane, 87 P.3d 629, 632–33 (Okla. Crim. App. 2004); Lambert v. State, 126 P.3d 646 (Okla. Crim. App. 2005); Blonner v. State, 127 P.3d 1135 (Okla. Crim. App. 2006). 53
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behavior should not be used to infer a level of adaptive functioning.62 Shortly after Blonner, the Oklahoma Legislature enacted Section 701.10b, which changed the definition of intellectual disability, as well as the procedure for raising such claims. Under this new provision, intellectual disability is defined as “significantly subaverage general intellectual functioning, existing concurrently with significant limitations in adaptive functioning,” and “the onset of the mental retardation must have been manifested before the defendant attained the age of eighteen (18) years.”63 Under Oklahoma law, subaverage intellectual functioning requires that a defendant: 1) have an IQ test score of 70 or below, considering the particular test’s “standard measurement of error,”64 and 2) shall not have an IQ test score of 76 or above— meaning that a single IQ test score of 76 or above precludes a finding of mental retardation.65 Although the preclusive effect of an IQ score of 76 or above is clear, the practical effect of the statutory language referring to a particular test’s “standard measurement of error” is unclear, because not all IQ scores, especially scores found in older records, will carry with them information about the standard measurement of error for the test at issue. Deficits in adaptive functioning are defined as “significant limitations in two or more of the following skill areas: communication, self-care, home living, social skills, community use, self-direction, health, safety, functional academics, leisure skills, and work skills.”66 Historical records—such as school, employment, and medical records—can be critical to making a retrospective determination of intellectual disability, but may be difficult to obtain in cases involving older defendants.67 Because a diagnosis of intellectual disability is based on deficits in intellectual functioning and adaptive behavior, it does not rest solely on a test score. Furthermore, Oklahoma law provides that a defendant may choose to have the trial judge determine pretrial whether the defendant is intellectually disabled or, instead, to have the jury make this determination during the capital sentencing phase—that is, after the jury has heard the guilt/innocence phase evidence and convicted the defendant of first-degree murder. As a result, the law imposes a higher burden of proof on defendants who seek a pretrial determination. Specifically, if a defendant requests a pretrial judicial determination of intellectual disability, he or she must prove intellectual disability by “clear and convincing” evidence. By contrast, the defendant’s burden at sentencing is to make this showing by a “preponderance” of the evidence.68 Under Oklahoma’s current statute, a capital defendant with multiple IQ scores—for example, 71 and 76— would appear to meet the threshold requirement of an IQ of 70 or below (considering the standard error of See Am. Ass’n on Intellectual & Developmental Disabilities, User’s Guide: Intellectual Disability: Definition, Classification, and Systems of Supports 18 (2012) (“Distinguish between adaptive behavior and problem behavior(s). They are independent constructs and not opposite poles of a continuum. Information regarding problem behavior does not inform the clinician regarding the person’s adaptive behavior.”); id. at 20 (“Do not use past criminal behavior or verbal behavior to infer level of adaptive behavior. The diagnosis of intellectual disability is based on meeting three criteria: significant limitations in intellectual functioning; significant limitations in adaptive behavior as expressed in conceptual, social, and practical adaptive skills; and age of onset prior to age 18. The diagnosis of ID is not based on the person’s ‘street smarts,’ behavior in jail or prison, or ‘criminal adaptive functioning.’”). Leading experts on intellectual disability likewise agree with the AAIDD on this point. See, e.g., Gilbert S. Macvaugh III & Mark D. Cunningham, Atkins v. Virginia: Implications and Recommendations for Forensic Practice, 37 J. Psychiatry & L. 131, 169 (2009) (“Evaluators are discouraged from utilizing criminal behavior to ascertain the presence or absence of deficits in adaptive functioning.”); see also Stephen Greenspan, The Briseno Factors, in The Death Penalty and Intellectual Disability 219, 228 (Edward A. Polloway ed., 2015). Texas is the only state that has adopted a legal (but explicitly non-clinical) test for consideration of past criminal behavior in assessing intellectual disability. See Ex parte Briseno, 135 S.W.3d 1 (Tex. Crim. App. 2004). The U.S. Supreme Court is currently considering the constitutionality of Texas’s legal requirements for finding intellectual disability. Moore v. Texas, No. 15-797 (U.S. argued Nov. 29, 2016). 62
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See Okla. Stat. tit. 21, tit. 21, § 701.10b; see also Murphy, 54 P.3d 556.
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See Okla. Stat. tit. 21, § 701.10b(C).



Id. (“[I]n no event shall a defendant who has received an intelligence quotient of seventy-six (76) or above on any individually administered, scientifically recognized, standardized intelligence quotient test . . . be considered mentally retarded.”). In a forensic setting, test subjects may have an incentive to perform poorly on an IQ test so as to more easily satisfy the intellectual functioning prong of the intellectual disability diagnosis. Mindful of this possibility, experts in psychology and neuropsychology have devised multiple standalone tests and methods for determining whether a test subject is exerting less than full effort during an examination (a phenomenon generally referred to as “malingering”). See generally Joel E. Morgan et al., Neuropsychology of Malingering Cases (2008). 65
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See Okla. Stat. tit. 21, § 701.10b(A)(2).
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measurement). However, that same defendant would be barred from litigating the issue of intellectual disability because, under the statute, any score of 76 or higher prevents a finding of intellectual disability. And the standard error of measurement is not considered for a score of 76 or above. In fact, this scenario arose in the case of Michael Dewayne Smith. Smith’s case—considered by the OCCA after section 701.10b went into effect—involved IQ test scores of 71, 76, and 79.69 The OCCA, in rejecting Smith’s claim that his attorney was ineffective for failing to raise the issue of intellectual disability in post-conviction proceedings, stated: “It is clear then, that with two I.Q. scores of 76 and 79, Smith’s current claim fails under the express language of [section] 701.10b.”70 Given Smith’s range of IQ scores, this definitive cutoff is arguably contrary to the U.S. Supreme Court’s subsequent opinion in Hall v. Florida, in which the Court expressed its “agree[ment] with the medical experts that when a defendant’s IQ test score falls within the test’s acknowledged and inherent margin of error, the defendant must be able to present additional evidence of intellectual disability, including testimony regarding adaptive deficits.”71 Relatedly, the changes in Oklahoma’s procedure have resulted in similarly-situated defendants being treated differently under the law, depending on the time the case was considered. For example, Darrin Pickens, who had an IQ score of 79 (as well as scores of 70, 71, and 76), was granted Atkins relief by the OCCA in 2005.72 After section 701.10b went into effect in 2006, Michael Dewayne Smith—who had IQ scores almost identical to Pickens’—was denied relief, because some of his IQ scores were considered too high under the requirements of the new statute.73 Section 701.10b also encompasses a risk warned of by the OCCA in Lambert—that if the intellectual disability determination is made by a jury during the sentencing phase, then the overwhelming evidence of a capital crime presented by the state during the guilt phase of trial could cause “prejudice and confusion of the issues” and “shift[] the focus away from [the defendant’s] mental capabilities and to his criminal actions.”74 Finally, a defendant’s higher burden of proof for a pretrial determination of intellectual disability under section 701.10b—of “clear and convincing” evidence—is the same as the burden of proof for competency to stand trial that was found unconstitutional by the U.S. Supreme Court in Cooper v. Oklahoma.75 In Cooper, the Supreme Court looked to common law traditions, as well as the states’ historical and current practices, in deciding that use of a clear and convincing evidence standard for competence to stand trial violates due process.76 Turning to the fundamental fairness of such a burden, the Supreme Court noted that the “‘more stringent the burden of proof a party must bear, the more that party bears the risk of an erroneous decision.’”77 Weighing the defendant’s interest against the state’s interest in that case, the Court concluded that, while the state’s interest is “modest,” “an erroneous determination of competence”—i.e., finding a defendant competent to stand trial when he is not—“threatens a ‘fundamental component of our criminal justice system’—the basic fairness of the trial itself.”78 Similar to the Supreme Court’s analysis in Cooper, the overwhelming majority of states with the death penalty 69
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Cooper v. Oklahoma, 517 U.S. 348 (1996) (finding unconstitutional the requirement that incompetency to stand trial be proven by clear and convincing evidence). After Cooper, the standard became preponderance of the evidence. Grant v. State, 205 P.3d 1, 8 (Okla. Crim. App. 2009) (“The law may presume a defendant is competent, and require him to shoulder the burden of proving his incompetence by a preponderance of evidence.” (citing Medina v. California, 505 U.S. 437, 452–53 (1992))). 75
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Id. at 355–62.
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Id. at 362–63 (quoting Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 283 (1990)).
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Id. at 364 (quoting United States v. Cronic, 466 U.S. 648, 653 (1984)).
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require that a defendant prove intellectual disability by a preponderance of the evidence, while only five use the clear and convincing standard.79 In addition, two states—Oklahoma and North Carolina—use a mixed scheme of clear and convincing evidence for a pretrial judicial determination and preponderance of the evidence for a jury trial determination. This uncommonly high burden of proof can produce a finding that a defendant is not intellectually disabled when, as a factual matter, he or she is. The result would be the execution of a person who is not constitutionally eligible for the death penalty—an even graver concern than that presented in Cooper. C. Other Concerns: Severe Mental Illness, Brain Damage, and Mental Age of a Juvenile The U.S. Supreme Court’s capital punishment eligibility rulings in Roper (on the age of the defendant at the time the crime occurred) and Atkins (on intellectual disability) raise questions about when an execution serves the goals of retribution and deterrence. The Court’s discussion of the lesser moral culpability of juveniles and those with intellectual disability (due to their cognitive and behavioral limitations) is also relevant to capital defendants with severe mental illness, severe brain damage, and the mental age of a juvenile. The Court’s observation in Atkins that persons with intellectual disability may 1) be more apt to falsely confess, 2) have more difficulty presenting compelling mitigation, (3) be impaired in their ability to assist counsel, (4) be generally ineffective witnesses, and (5) have a demeanor that may “create an unwarranted impression of lack of remorse”80 also can apply with comparable force to defendants with severe mental illness, brain damage, and the mental age of a juvenile.81 Indeed, four national organizations—the American Psychiatric Association, the American Psychological Association, the National Alliance for the Mentally Ill (NAMI), and the American Bar Association (ABA)— formally oppose the execution of defendants with severe mental illness.82 NAMI’s formal position is as follows: NAMI opposes the execution of persons with serious mental illness or those who are mentally disabled. Generally, NAMI opposes the execution of individuals who when committing the crime had serious mental illness or mental disability. This mental disability or illness must be severe enough that they have a significantly impaired ability to appreciate the consequences or wrongfulness of their actions, exercise rational judgment or control their conduct in conformance with the law. Substance abuse disorders do not meet [these] criteria.83 The ABA’s resolution on the subject recommends exempting from execution capital defendants who, at the time of the offense, had intellectual disability, dementia, a traumatic brain injury, or severe mental disorder or disability; the resolution further recommends exempting from execution capital defendants who develop a severe mental disorder or disability after a death sentence has been imposed.84 Since the development of this report, Eighteen states use the preponderance of the evidence standard: Alabama, Arkansas, California, Idaho, Kentucky, Louisiana, Missouri, Nebraska, Ohio, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, and Washington. Five states use the clear and convincing evidence standard: Arizona, Colorado, Delaware, Florida, and Indiana. Georgia is the only state that requires a defendant to prove intellectual disability beyond a reasonable doubt. 79
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Atkins, 536 U.S. at 320–21.



A 1985 decision of the United States Supreme Court illustrates how mental illness can effectively become an aggravating factor at the sentencing phase of a capital trial. See Ake v. Oklahoma, 470 U.S. 68, 86–87 105 S. Ct. 1087, 1098 (1985) (“Ake’s [the defendant’s] future dangerousness was a significant factor at the sentencing phase. The state psychiatrist who treated Ake . . . testified at the guilt phase that, because of his mental illness, Ake posed a threat of continuing criminal violence. This testimony raised the issue of Ake’s future dangerousness, which is an aggravating factor under Oklahoma’s capital sentencing scheme, and on which the prosecutor relied at sentencing.”). 81



See American Bar Association Resolution 122A, http://www.deathpenaltyinfo.org/documents/122A.pdf (para 1. is endorsed by American Psychiatric Assoc., American Psychological Assoc. and Mental Health America); Death Penalty, Nat’l Alliance on Mental Illness, http://www.nami.org/Learn-More/Mental-Health-Public-Policy/Death-Penalty#sthash.ZNGYJ4tp.dpuf (last visited Nov. 1, 2016). 82



Death Penalty, Nat’l Alliance on Mental Illness, http://www.nami.org/Learn-More/Mental-Health-Public-Policy/Death-Penalty#sthash.ZNGYJ4tp.dpuf (last visited Nov. 1, 2016). Note that NAMI uses the phrase “mentally disabled” to refer to those with intellectual disability. 83
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the ABA has issued a new publication affirming and expanding upon their resolution.85 At least one state, Connecticut,86 has extended a statutory exemption from the death penalty to an individual whose “mental capacity was significantly impaired or his ability to conform his conduct to the requirements of law was significantly impaired but not so impaired in either case as to constitute a defense to prosecution.”87 Oklahoma has no such exemption.88 Finally, Oklahoma law does not exempt from execution defendants with severe brain damage and the mental age of a juvenile.



III. Death Qualifiers and Aggravating Circumstances The U.S. Supreme Court’s decision in Gregg to uphold Georgia’s capital punishment system rested, in part, on the state’s judicial and legislative narrowing of the class of offenders subject to the death penalty.89 The cases for which death may be sought are referred to as “death-qualified offenses.” Following the Supreme Court’s decision in Kennedy v. Louisiana—which found that, in cases involving crimes against persons, death is appropriate only when the crime included an intentional killing90—first-degree murder became a necessary (but not sufficient) condition to qualify an offense as death-eligible.91 Even if an offense is potentially death-eligible and has been prosecuted as a capital case, a conviction for that offense does not automatically subject the defendant to the death penalty. In making its sentencing determination, a jury must first be convinced, beyond a reasonable doubt, that the prosecution has proved the existence of one or more statutory aggravating circumstances. And in Oklahoma, even if the jury finds that at least one aggravating circumstance exists, the defendant will only receive a death sentence if the jury also determines that death is the appropriate sentence. The jury is never required to sentence the defendant to death. In practical terms, the combination of the death-qualification requirement (which bears on the charging decision) and aggravating-circumstances requirement (which bears on the penalty decision) is intended to reserve the death penalty for the worst crimes and the worst offenders, as is required by the Eighth Amendment.92 In Oklahoma, death qualifiers—used by the prosecution to charge the case as a capital one—are found in the state’s first-degree murder statute, and aggravating circumstances—used by the jury during



Am. Bar Ass’n, Severe Mental Illness and the Death Penalty (2016), http://www.americanbar.org/content/dam/aba/images/crsj/DPDPRP/SevereMentalIllnessandtheDeathPenalty_WhitePaper.pdf. 85



The Connecticut Legislature prospectively repealed the death penalty in 2012, and the Connecticut Supreme Court ruled that it was unconstitutional in 2015, which resulted in life sentences for the 11 defendants who remained on death row. 86



87



Conn. Gen. Stat. §§ 53a, 46a(h)(2) (1994).



While Oklahoma law allows for the conviction of defendants with mental illness as “guilty with mental defect,” the statutory language seems to anticipate only incarceration as a penalty, not death. Okla. Stat. tit. 22, § 1161. The law defines this culpability finding as follows: “[T]he person committed the act and was either unable to understand the nature and consequences of his or her actions or was unable to differentiate right from wrong, and has been diagnosed with antisocial personality disorder which substantially contributed to the act for which the person has been charged.” Id. at § 1161(H)(3). “Antisocial personality disorder” under the law is tied to the definition of DSM-5 or subsequent editions. Id. at § 1161(H)(1). A defendant may be found “not guilty by reason of mental illness” (previously termed “not guilty by reason of insanity”) if he or she “committed the act while mentally ill and was either unable to understand the nature and consequences of his or her actions or was unable to differentiate right from wrong, and has not been diagnosed with antisocial personality disorder which substantially contributed to the act for which the person has been charged.” Okla. Stat. tit. 22, § 1161(H)(6) (emphasis added). 88
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The Court in Kennedy explicitly declined to address “crimes defining and punishing treason, espionage, terrorism, and drug kingpin activity, which are offenses against the State,” not persons. Id. at 437. 91
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the sentencing phase—are set forth in Oklahoma’s law governing the capital sentencing process.93 Oklahoma’s statutory aggravating circumstances are as follows: 1. The defendant was previously convicted of a felony involving the use or threat of violence to the person; 2. The defendant knowingly created a great risk of death to more than one person; 3. The person committed the murder for remuneration or the promise of remuneration or employed another to commit the murder for remuneration or the promise of remuneration; 4. The murder was especially heinous, atrocious, or cruel; 5. The murder was committed for the purpose of avoiding or preventing a lawful arrest or prosecution; 6. The murder was committed by a person while serving a sentence of imprisonment on conviction of a felony; 7. The existence of a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society; or 8. The victim of the murder was a peace officer . . . or correctional employee of an institution under the control of the Department of Corrections, and such person was killed while in performance of official duty.94 In Oklahoma, mitigating circumstances—i.e., factors presented to the jury that disfavor the imposition of a death sentence—are not statutory (unlike aggravating circumstances). A juror may consider any circumstance he or she finds mitigating in determining the appropriate sentence. Mitigating circumstances need not be found unanimously and are not required to be found beyond a reasonable doubt.95 Oklahoma is a weighing state, which means that the jury must find that any aggravating circumstances “outweigh” any mitigating circumstances in order to sentence a defendant to death.96 At least one aggravating factor must be found unanimously and beyond a reasonable doubt by the jury before it can even consider a sentence of death.97 However, even if a jury finds an aggravating circumstance and finds no mitigating circumstances, or finds that any aggravating circumstances outweigh any mitigating circumstances, the jury can always choose to sentence a defendant to life imprisonment with or without the possibility of parole.98



Oklahoma’s statutory death qualifiers are found in Title 21, Sections 701.7 and 1268.2, and its statutory aggravating circumstances are found in Title 21, Section 701.12. Sections 701.7 and 1268.2 define the death qualifiers that permit a defendant to be prosecuted capitally, whereas section 701.12 defines the aggravating circumstances that permit a defendant to be sentenced to death. 93
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A. The “Heinous, Atrocious and Cruel” Aggravating Circumstance As mentioned, Oklahoma’s statutory aggravating circumstances are meant to reserve the death penalty for only the most serious crimes and offenders. In the wake of Furman, many states, including Oklahoma, approved statutes containing an aggravating circumstance that “premised death-eligibility on the sheer depravity of the crime.”99 States like Oklahoma that adopted a “heinous, atrocious, or cruel” aggravating circumstance modeled the aggravator on the now-repealed Model Penal Code Section 210.6.100 In 1987, the U.S. Court of Appeals for the Tenth Circuit held, in Cartwright v. Maynard, that Oklahoma’s heinous, atrocious, or cruel aggravating circumstance was unconstitutionally vague.101 In a separate case decided a month later, the OCCA required that any murder falling under the heinous, atrocious, or cruel aggravator must include “torture or serious physical abuse.”102 The U.S. Supreme Court, in Maynard v. Cartwright, affirmed the Tenth Circuit’s decision, finding that the words “heinous,” “atrocious,” and “cruel” do not, on their face, offer sufficient guidance to the jury and leave open the possibility that a jury could find that “every unjustified, intentional taking of human life is ‘especially heinous.’”103 The heinous, atrocious, and cruel aggravator is still in use today, with the OCCA’s 1987 limiting requirement of “torture or serious physical abuse.” The required factual finding in support of the heinous, atrocious, or cruel aggravating circumstance is that the victim remained conscious and suffered for a period of time during the murder.104 B. The “Continuing Threat” Aggravating Circumstance After the nationwide moratorium on executions sparked by Furman ended in 1976, the continuing threat aggravator—commonly referred to as “future dangerousness” in other states—increasingly became used as an aggravating factor at the sentencing phase of capital trials. Decided on the same day in 1976 as Gregg v. Georgia, which effectively ended the moratorium on executions by holding Georgia’s revamped capital punishment scheme constitutional,105 Jurek v. Texas upheld the use of “future dangerousness” as a criterion in the sentencing phase of a capital case and opened the door for its use as an aggravating factor in capital cases.106 99



Andy Twang, Deserving of Life: A Mitigation Factor Approach to the Narrowing Mandate in Capital Sentencing, 52 Harv. J. on Legis. 509, 520 (2015).



Id. at 520 n.80; see also Model Penal Code § 2106.6(3)(h) (Am. Law Inst. 1962). In rescinding the whole of Section 210.6 from the Model Penal Code, the American Law Institute (ALI) noted that the section “was an untested innovation” when it was adopted in 1962, and it listed multiple reasons for doubting whether “the capital-punishment regimes in place in three-fourths of the states . . . meet or are likely ever to meet basic concerns of fairness in process and outcome,” including (1) the tension between clear statutory identification of which murders should receive the death penalty and the constitutional requirement of individualized determination; (2) the difficulty of limiting the list of aggravating factors so that they do not cover a large percentage of murderers; (3) the near impossibility of addressing by legal rule the conscious or unconscious racial bias within the criminal-justice system, which has resulted in statistical disparity in death sentences based on the race of the victim; (4) the enormous economic costs of administering a death-penalty regime, combined with studies showing that the legal representation provided to some criminal defendants is inadequate; and (5) the likelihood, especially given the availability and reliability of DNA testing, that some persons sentenced to death will later, and perhaps too late, be shown to not have committed the crime for which they were sentenced.” Am. Law Inst., Report of the Council to the Membership of the American Law Institute on the Matter of the Death Penalty 4–5 (2009). 100
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Cartwright v. Maynard, 822 F.2d 1477 (10th Cir. 1987).



Stouffer v. State, 742 P.2d 562, 563 (Okla. Crim. App. 1987) (restricting the heinous, atrocious, and cruel aggravator those murders in which torture or serious physical abuse is present). 102



103 Maynard v. Cartwright, 486 U.S. 356, 364 (1988) (affirming the United States Court of Appeals for the Tenth Circuit’s decision in Cartwright v. Maynard, 822 F.2d 1477 (10th Cir. 1987)); see also Okla. Stat. tit. 21, § 701.12(4) (“The murder was especially heinous, atrocious, or cruel.”).



See, e.g., Martinez v. State, 984 P.2d 813 (Okla. Crim. App. 1999) (upholding heinous, atrocious, cruel aggravator and noting that victim was conscious for some period of time before death); Ledbetter v. State, 933 P.2d 880 (Okla. Crim. App. 1997) (same); Harmon v. State, 248 P.3d 918 (Okla. Crim. App. 2011) (same); Brogie v. State, 695 P.2d 538 (Okla. Crim. App. 1985) (same); Murphy v. Sirmons, 497 F. Supp. 2d 1257 (E.D. Okla. 2007) (same); Le v. State, 947 P.2d 535 (Okla. Crim. App. 1997) (same); Powell v. State, 906 P.2d 765 (Okla. Crim. App. 1995) (same); Jones v. State, 201 P.3d 869 (Okla. Crim. App. 2009) (same). See also OUJI-CR 4-73 (uniform jury instruction defining “heinous, atrocious, or cruel”). 104



105



See Gregg, 428 U.S. 153.



It is important to note that the testimony in Jurek v. Texas regarding future dangerousness was given by a lay witness—this means that the Court has tacitly approved the use of lay testimony for violence risk prediction, which further undermines the reliability of predictions in capital cases. In Johnson v. Texas, the Court affirmed the use of future dangerousness as a statutory aggravator where anecdotal evidence of the defendant’s violent behavior in the community was presented by lay witnesses. 509 U.S. 350, 355 (1993). See also Phyllis L. Crocker, Concepts of Culpability and Deathworthiness: Differentiating Between Guilt an Punishment in Death Penalty Cases, 66 Fordham L. Rev. 21, 50 (1997) (discussing the U.S. Supreme Court’s holding in Johnson v. Texas). 106
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Four states, including Oklahoma, include a statutory aggravating circumstance as to whether a capital defendant will remain a “continuing threat” or present a “future danger” to society.107 The specific language of Oklahoma’s statute is whether there exists “a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.” 108 This factor commonly is referred to as the “continuing threat aggravator.”109 Between 1976 and early 2009, the continuing threat aggravating factor was found by the jury in 65 of 89 of the cases ending in execution in Oklahoma.110 The OCCA has held that the “callousness” of a capital crime and the defendant’s lack of remorse are adequate to prove the continuing-threat aggravator.111 In addition to these two factors, the OCCA also has allowed consideration of a defendant’s prior criminal history, threatening statements, and attempts to prevent others from calling law enforcement when determining whether the state has shown that a defendant constitutes a continuing threat to society.112 Although the OCCA has looked to these factors in upholding a jury’s finding that the defendant poses a continuing threat, they do not appear in the statute. Oklahoma’s case law does not specifically define the operative terms set forth in the text of the continuing threat aggravating circumstance, viz., “probability,” “criminal acts of violence,” “continuing threat to society,” and “society.”113 Jury determinations as to whether a defendant poses a continuing threat of violence play a prominent role in capital cases across the country: Jury anticipation of future violence by a capital defendant played a role in a substantial proportion of the 1158 executions carried out in the United States between 1976 and April 2009. . . . [These determinations were] made in all 436 executions carried out by Texas [as required by Texas law], was the sole aggravating factor in 24 of Virginia’s 103 executions, and was one of the aggravating factors in 50 others. . . .114 Texas, Oklahoma, and Virginia lead the nation in executions during the modern era of the death penalty and account for about half of the post-Furman executions in the United States.115 While a direct connection is unclear between the rate of executions and a finding that a capital defendant will commit future violence, research has shown that the idea of “future dangerousness” is “among the most compelling aggravating factors in the jury’s death deliberations,” even if not formally asserted or overtly argued by the prosecution.116 The reliability of violence risk prediction is, however, highly suspect, and social science research demonstrates that jurors and experts alike regularly overestimate the odds that capital defendants will commit future acts The four states are Idaho, Oklahoma, Virginia, and Wyoming. Idaho Code § 19-2515(9)(i) (2016); Okla. Stat. tit. 21, § 701.12(7) (2015); Va. Code §§ 19.2– 264.2, 264.4(c) (2016); Wyo. Stat. § 6-2-102(h)(xi) (2015); see also Mark D. Cunningham et. al, Capital Jury Decision-Making: Limitations of Predictions of Future Violence, 15 Psychol., Pub. Pol’y & L. 223, 224 (2009). 107
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of violence.117 Social science research further suggests that convicted murders are not especially prone to commit serious acts of violence. For example, a 2000 study examining the records of more than 6,390 convicted murderers in the Texas prison system showed that the vast majority of murderers in prison do not have disciplinary records of serious institutional violence: After an average of 4.55 years in prison, “one in one thousand inmates had committed a homicide” and “[o]ne-half of one percent of the incarcerated murderers were responsible” for a total of 33 aggravated assaults.118 Recognizing the fallibility of judgments concerning an individual’s propensity to commit criminal acts of violence, the American Psychiatric Association has long maintained that “psychiatric testimony on future dangerousness impermissibly distorts the fact-finding process in capital cases” because “[t]he forecast of future violent conduct on the part of a defendant in a capital case is, at bottom, a lay determination, not an expert psychiatric determination.”119



IV. Felony Murder In addition to the issues discussed above—intellectual disability, mental illness, brain damage, mental age of a juvenile, and the “heinous, atrocious, or cruel” and “continuing threat to society” aggravating circumstances— Oklahoma’s capital punishment system also allows a defendant to be sentenced to death who has not actually taken another’s life. Allowing for a “murder” conviction for an accomplice to a felony (that resulted in a death) who did not actually take another’s life is generally referred to as the felony-murder rule.120 The rule’s constitutionality has been examined by the U.S. Supreme Court in two cases—Enmund v. Florida and Tison v. Arizona—and, while the Court has upheld the rule, it has also limited its application. In Enmund, the defendant, Earl Enmund, had served as the getaway driver to a robbery but “ha[d] no intention or purpose that life [would] be taken.”121 The Court also placed great weight on the fact that the likelihood of a killing in the course of a robbery was not substantial enough to suggest that Enmund could or should have predicted that his accomplices would kill the robbery victims.122 Accordingly, the Court held that his culpability “must be limited to his participation in the robbery, and his punishment must be tailored to his personal responsibility and moral guilt.”123 And because robbery, though “a serious crime deserving serious punishment,” was not found by the Court to be “so grievous an affront to humanity that the only adequate response may be the penalty of death,”124 Enmund’s death sentence violated the Eighth Amendment.125 See, e.g., Michael L. Radelet & James W. Marquart, Assessing Nondangerousness During Penalty Phases of Capital Trials, 54 Alb. L. Rev. 845, 848–50 (1990) (using data from Texas to show that “dangerousness is vastly over-predicted, and that predictions of nondangerousness are far more accurate than are predictions of dangerousness”); Christopher Slobogin, Dangerousness and Expertise, 133 U. Pa. L. Rev. 97 (1984); Thomas J. Reidy, Mark D. Cunningham & Jonathan R. Sorensen, From Death to Life: Prison Behavior of Former Death Row Inmates in Indiana, 28 Crim. Just. & Behav. 62 (2001). 117
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Brief for Am. Psychiatric Ass’n as Amicus Curiae Supporting Petitioner at 3, Barefoot v. Estelle, 463 U.S. 880 (1983) (No. 82-6080). Because the question of whether a defendant poses a continuing threat is a critical inquiry in Texas capital cases, studies have been conducted focusing on the reliability of these predictions in Texas capital cases, specifically. A 2004 review undertaken by the Texas Defender Service (TDS) found that “state-paid expert predictions [regarding defendants’ propensity to commit criminal acts of violence] were inaccurate 95% of the time.” Tex. Defender Serv., Deadly Speculation: Misleading Texas Capital Juries with False Predictions of Future Dangerousness 34 (2004). TDS used archival records to identify 155 inmates in the Texas Department of Criminal Justice who, since the reinstatement of the death penalty in 1976, “(1) were the subject of state expert testimony at trial declaring them a ‘continuing threat to society’ and, (2) received a death sentence at the time of their trial.” Id. at 21. The disciplinary records of these inmates revealed that eight inmates (5%) “engaged in assaultive behavior requiring treatment beyond first aid,” 31 inmates (20%) “ha[d] no record[] reflecting disciplinary violations,” and the remaining 116 inmates (75%) “committed disciplinary infractions involving conduct not amounting to serious assaults.” Id. at 23. 119
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By contrast, in Tison v. Arizona, the Supreme Court upheld a death sentence on a theory of accomplice liability because, unlike Enmund, defendants Ricky and Raymond Tison had sufficiently participated in the underlying felonies—which involved breaking their father, Gary Tison, and another convicted murderer out of prison, auto theft, and the kidnapping of four captives (who were later murdered by the two escaped inmates)—so as to develop “the culpable mental state of reckless indifference to human life.”126 The Court explained that the Tison brothers had not merely sat “in a car away from the actual scene of the murders acting as the getaway driver to a robbery,” as did Enmund, but were “actively involved in every element of the kidnaping-robbery and [were] physically present during the entire sequence of criminal activity culminating in the murder of the Lyons family and the subsequent flight.”127 Notwithstanding the limiting principles of Enmund and Tison, the application of capital punishment to defendants who have not themselves committed a murder raises concerns that death sentences will not be reserved for the worst offenders.128 However, the Commission’s review of Oklahoma capital cases did not uncover a case in this state in which the felony-murder rule was applied injudiciously—that is, inconsistently with the Supreme Court’s sensible holding in Tison limiting the imposition of the death penalty to an accomplice who was a major participant in a felony and whose conduct demonstrated a reckless indifference to human life.129



V. Competency to be Executed A. Background Under the law, there are different definitions of legal “competency” depending on the procedural posture of a case. For instance, the federal and Oklahoma standard for competency to stand trial requires that a defendant have both a rational and actual (or factual) understanding of the proceedings and be able to consult with his or her attorney.130 However, competency to be executed has a different definition and entails a different procedure from competency to stand trial. In Ford v. Wainwright,131 the U.S. Supreme Court held that a person who is insane shall not be executed: It is as true today as [in 1680] . . . that most men and women value the opportunity to prepare, mentally and spiritually, for their death. Moreover, today as at common law, one of the death penalty’s critical justifications, its retributive force, depends on the defendant’s awareness of the penalty’s existence and purpose. Thus, it remains true that executions of the insane both impose a uniquely cruel penalty and are inconsistent with one of the chief purposes of executions generally.132 As in its subsequent decision in Atkins, the Court left it up to the states to determine the procedure for 126
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129



Id.



See Dusky v. United States, 362 U.S. 402, 402 (1960) (to be competent to stand trial, defendant must have “sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding” and must have “a rational as well as factual understanding of the proceedings against him”); see also Okla. Stat. tit. 22, § 1175.1 (defining competency to stand trial); Middaugh v. State, 767 P.2d 432, 434 (Okla. Crim. App. 1988) (establishing a two-part test requiring, first, that an accused have a sufficient ability to consult with his or her attorney and, second, that an accused have a “rational and actual understanding of the proceedings against him”). 130



131



Ford, 477 U.S. at 409–10.



132



Id. at 421.



155



The Report of the Oklahoma Death Penalty Review Commission



determining a defendant’s competency to be executed.133 In Panetti v. Quarterman, however, the Court clarified that, for an execution to be consistent with the standard articulated in Ford, a prisoner’s comprehension and awareness cannot be based in a delusion so powerful as to “impair the prisoner’s concept of reality that he cannot reach a rational understanding of the reason for the execution.”134 Thus, while the petitioner in Panetti understood that the state claimed it was seeking his execution for two murders he had committed, he “believe[d] in earnest that the stated reason is a ‘sham’ and the state in truth want[ed] to execute him ‘to stop him from preaching.’” The Court held that this kind of delusion could render an execution unconstitutional, since it could undermine the defendant’s rational understanding that he was being executed as punishment for a crime.135 B. Competency To Be Executed in Oklahoma The statutes governing competency—or “sanity,” as it is termed in the statutes—to be executed in Oklahoma were enacted in 1911 and have not been modified since 1913.136 The law provides that only the warden has standing to raise the issue of a defendant’s competency to be executed.137 Specifically, if the warden has “good reason to believe that a defendant under judgment of death has become insane, [he] must call such fact to the attention of the district attorney of the county in which the prison is situated.”138 The district attorney in the county where the prison is located must then file a petition in the district or superior court requesting that the court inquire into “the question of [the defendant’s] sanity,” which must be determined by a jury of 12 persons.139 As noted by one scholar, “[q]uestions surrounding the legal conception of insanity to be executed have received less than adequate attention in Oklahoma jurisprudence and scholarship,” which is likely due to the infrequency of such cases coming before the courts.140 Indeed, based on current research, a formal judicial inquiry into an Oklahoma capital defendant’s competency to be executed has been initiated in only four instances since Oklahoma became a state just over 109 years ago.141 The rarity with which these competency issues are litigated arguably is a function of the law giving only the warden standing to raise the issue—a party less likely to be concerned about a defendant’s constitutional rights than the defendant himself or herself. In many other jurisdictions outside Oklahoma, defendants themselves or a “next friend,” i.e., an individual appointed as guardian to one who is under a legal disability and who is empowered to bring suit on the latter’s behalf, have standing.142 When the ability to raise the question of competency to be executed is left solely to the discretion of the executive branch, a defendant is unlikely to receive the substantive and procedural protections required by the U.S. Constitution because prison administrators and correctional officers are not trained as psychiatric professionals and, therefore, are in no position to recognize—let alone diagnose—incompetency. 133
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Mitts v. State, 170 P.2d 563 (Okla. Crim. App. 1946) (death sentence later vacated, 345 P.2d 913); Bingham v. State, 169 P.2d 311 (Okla. Crim. App. 1946) (affirming the jury’s determination of sanity to be executed and holding the court has no authority to review the jury’s determination); In re Van Woudenberg, No. C-94-585 (Okla. Dist. Ct. July 10, 2001); Allen v. State, 265 P.3d 754, 755 (Okla. Crim. App. 2011) (noting that the warden “initiated proceedings [pursuant to Okla. Stat. tit. 22, § 1005] so that the question of Allen’s sanity could be adjudicated”). 141
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The U.S. Court of Appeals for the Tenth Circuit has ruled that Oklahoma’s statute designating the warden as the gatekeeper of the process for competency to be executed is constitutional.143 If the warden refuses to find that the defendant is incompetent, then the only question before a reviewing court is whether the warden was reasonable in finding that he or she lacked a “good reason” to doubt a defendant’s competency to be executed; if the court upholds the warden’s finding, then the defendant cannot seek a jury’s consideration of the evidence showing that he or she is, in fact, not competent to be executed. This very situation recently occurred in Oklahoma. In 2015, a federal district court remanded Benjamin Cole’s case to the state court for a determination of whether the warden, who refused to request a jury trial on the issue, had “good reason” to believe that Cole was incompetent to be executed.144 After holding a hearing to determine whether the warden had acted reasonably, the state court concluded that the warden had “good reason” to believe that Cole was competent to be executed.145 Because the trial court determined that there was “good reason” for the warden’s belief that Cole was competent, Cole was not entitled to a jury trial on the question of his competency to be executed. As stated by the U.S. Supreme Court in Ford v. Wainwright, Historically, delay of execution on account of insanity was not a matter of executive clemency (ex mandato regis) or judicial discretion (ex arbitrio legis); rather, it was required by law (ex necessitate legis). Thus, history affords no better basis than does logic for placing the final determination of a fact, critical to the trigger of a constitutional limitation upon the State’s power, in the hands of the State’s own chief executive. In no other circumstance of which we are aware is the vindication of a constitutional right entrusted to the unreviewable discretion of an administrative tribunal.146 Ford raises serious concerns as to the constitutionality of Oklahoma’s statute empowering the warden—and only the warden—to raise the issue of an inmate’s competency to be executed, for it vests “the final determination of a fact, critical to the trigger of a constitutional limitation upon the State’s power,” in the hands of an executive officer of the state. 147 Because the statute gives standing only to the warden to raise the issue of a condemned inmate’s competency to be executed, 148 Oklahoma law effectively allows for the execution of an inmate without a merits determination as to competence, provided the warden does not, on his or her own initiative, raise the issue of the inmate’s competency.



VI. Conclusion and Recommendations Because of its severity, capital punishment should be limited only to those offenders who are among “the worst of the worst.” As recounted in this chapter, the law accomplishes this narrowing goal in a variety of ways— namely, by disallowing death sentences for the intellectually disabled and youthful offenders, and by narrowing the class of first-degree murder cases for which a death sentence may be imposed through statutory deathqualifiers and aggravating circumstances. These measures collectively reflect society’s growing appreciation for the heightened culpability that must be present before a defendant may be sentenced to death. As a related measure, the prohibition of the execution of the mentally ill guards against the cruel application of the death 143



See, e.g., Ochoa v. Trammell, 504 Fed. App’x 705, 708 (10th Cir. 2012).



144



Cole v. Trammell, No. 15-CV-049-GKF-PJC, 2015 U.S. Dist. LEXIS 88412 (N.D. Okla. July 8, 2015).



See Cary Aspinwall, Benjamin Cole and the ‘Bakersfield Prophecy’, The Frontier, Aug. 29, 2015, https://www.readfrontier.com/investigation/benjamin-cole-and-the-bakersfield-prophecy. 145



146



Ford, 477 U.S. at 416 (internal citations omitted).



147



Id.



148



Okla. Stat. tit. 22, § 1005.



157



The Report of the Oklahoma Death Penalty Review Commission



penalty by ensuring that its retributive ends are understood by the condemned inmate. Given the importance of reserving capital punishment only for the most deserving of offenders, the Commission makes the following recommendations: Recommendation 1: Because it is unconstitutional to execute a defendant who is intellectually disabled/mentally retarded, a defendant should be required to prove his or her intellectual disability/mental retardation only by a preponderance of the evidence, regardless of whether the determination is made by a judge or a jury and regardless of whether the determination is made before or during the defendant’s murder trial. There is little justification for raising a defendant’s burden of proof to the “clear and convincing” evidence standard when the defendant elects to argue ineligibility for the death penalty to the trial judge, rather than to the jury. Moreover, given the important values at stake in avoiding the execution of the intellectually disabled, the proof required to establish one’s intellectual disability should not be so onerous that the criminal justice system risks applying the death penalty in constitutionally inappropriate cases. Recommendation 2: In light of Hall v. Florida, Oklahoma law and the Oklahoma Uniform Jury Instructions should be amended to clarify that capital defendants should be permitted to attempt to establish their ineligibility for a death sentence on the basis of intellectual disability/mental retardation if they have at least one IQ score in the range of 71–75 or lower. In addition, capital defendants with at least one IQ score of 75 or less should be permitted to attempt to establish intellectual disability/ mental retardation regardless of whether they have one or more IQ scores of 76 or higher. To give effect to the U.S. Supreme Court’s holding in Hall v. Florida, Oklahoma law should permit capital defendants to argue they are intellectually disabled and ineligible for the death penalty when they have one or several IQ test scores within those tests’ standard error of measurement for significantly subaverage intellectual functioning. As a practical matter, this means permitting defendants to raise the issue of their intellectual disability when they have one or more IQ test scores within the range of 71 to 75 or lower, as most IQ tests set a score of 70 as two standard deviations below the mean and, at that number, have a standard error of measurement of plus or minus five points. This will ensure that Oklahoma errs on the side of not sentencing intellectually disabled defendants to death. Likewise, Oklahoma law should not prohibit capital defendants from arguing that they are intellectually disabled simply because they have an IQ test score above 75. Any number of factors can produce outlier results, including errors in the administration of the test. Allowing an outlier score to foreclose further inquiry into a defendant’s true intellectual capacity is potentially violative of Hall v. Florida and unduly risks imposing the death penalty in improper cases. Finally, the jury instruction given to capital jurors when the defendant’s intellectual disability is at issue should reflect the paramaters of what constitutes intellectual disability, pursuant to Hall v. Florida. As fact-finders, jurors depend upon the trial court for guidance in carrying out their responsibilities, and the court’s instructions are of even greater importance when they concern a technical subject that could determine whether a death sentence may be imposed. 158
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Recommendation 3: Because it is unconstitutional to execute someone who is incompetent/insane at the time of execution, Oklahoma law should be amended to permit persons other than the warden to raise the issue of the condemned inmate’s competency to be executed. The prosecution, the condemned inmate’s counsel, the inmate’s legal guardian, the warden of the facility where the inmate is incarcerated, or a court sua sponte should all be allowed to raise the issue of the inmate’s competency to be executed, pursuant to the standards set forth in Ford v. Wainwright and Panetti v. Quarterman. As indicated in the chapter, Oklahoma only empowers the warden to raise the issue of a condemned inmate’s competency to be executed. Although the warden, as custodian of the inmate, may have information relevant to this inquiry, the inmate’s counsel and legal guardian can be expected to more zealously advocate on an inmate’s behalf, particularly if the inmate is of questionable competency. Accordingly—and as is the case in most (if not all) other capital jurisdictions—Oklahoma law should, at minimum, expand the prerogative to raise this issue to include those individuals more likely to act in the best interests of the inmate. Recommendation 4: Because it is unconstitutional to execute someone who is incompetent/insane at the time of execution, Oklahoma law should be amended to provide that if it can be shown by a preponderance of the evidence that a condemned inmate is incompetent/insane, the state should not be allowed to execute that inmate. If such a finding is made, the state should only be subsequently allowed to execute the inmate if it is able to show, by a preponderance of the evidence at a later evidentiary hearing, that the defendant has become competent to be executed. Just as prevailing standards of decency prohibit sentencing to death individuals who suffer from intellectual disabilities, so too do they prohibit carrying out a death sentence against individuals who lack a rational and factual understanding of the proceedings intended to deprive them of their lives. No matter how terrible the condemned inmate’s crimes, our society is measured against the principles that we have long espoused and given the force of law. Accordingly, the showing necessary to prevent a death sentence from being carried out in violation of the Constitution should not be so onerous that the system tends to err on the side of ignoring, rather than upholding, these time-honored principles.
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Clemency In the death penalty system, clemency refers to a grant of leniency, mercy, or “grace” in the form of a pardon, a commutation, or a reprieve (or a combination thereof).1 A pardon grants an inmate an exemption from punishment,2 but is not, by itself, a declaration of “actual innocence.” A commutation alters a death sentence to a lesser penalty—for example, life without parole. A reprieve or a “stay,” is a delay in an execution, but does not alter a sentence.3



I. Introduction A. Historical Overview In the seventeenth and eighteenth centuries—before appellate courts were established—clemency was the only means of correcting legal errors during criminal trials.4 Prior to the creation of penitentiaries, the death penalty was mandatory for all felonies and even some minor crimes in the United States.5 Clemency decisions considered the severity of a crime, as well as an offender’s age and criminal history to ensure that the punishment was proportionate to the offense.6 Contemporary capital sentencing schemes in the U.S. were later enacted to serve this function.7 The U.S. Supreme Court first defined executive clemency as an “act of grace,”8 and has interpreted the executive’s clemency power broadly.9 Clemency, however, was “not a private act of grace from an individual happening to possess power,” wrote Justice Holmes in 1927.10 Instead, he emphasized, executive clemency was “part of the Constitutional scheme.”11 In Gregg v. Georgia,12 the Court noted that a capital punishment system that included a prohibition on executive clemency would be “totally alien to our notions of criminal justice.”13 1
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In 1993, the U.S. Supreme Court further recognized the role of clemency as a “‘fail safe’ in our criminal justice system.”14 The Court “placed extreme confidence in the clemency function to remedy wrongful convictions.”15 In holding that a death row inmate’s claim of actual innocence—absent another constitutional violation in the case—was not a ground for relief,16 the Court noted that the petitioner was not without an avenue to present his innocence claim. It asserted that state clemency processes were available to the petitioner, and that clemency is “the historic remedy for preventing miscarriages of justice where the judicial process has been exhausted.”17 The U.S. Supreme Court has also considered what due process rights a death row inmate is entitled to during the clemency process.18 In 1998, the Court, reiterating earlier decisions, stated that clemency decisions are “rarely, if ever, appropriate subjects for judicial review” and preferred to leave such decisions within “the authority of the executive.”19 At the same time, some constitutional safeguards are required, and thus, courts may have to intervene, to avoid a completely arbitrary clemency process Judicial intervention might, for example, be warranted in the face of a scheme whereby a state official flipped a coin to determine whether to grant clemency, or in a case where the State arbitrarily denied a prisoner any access to its clemency process.20 In the early half of the twentieth century, governors granted clemency in about 20 to 25 percent of death penalty cases.21 Since the U.S. Supreme Court decided Gregg v. Georgia in 1976, clemency figures have significantly decreased.22 One out of every four or five death sentences was commuted to life imprisonment in the first half of the twentieth century. Between 1976 and 2013, in contrast, there were 1,300 executions and only 66 individual commutations.23 In the post-Furman national landscape,24 the rate of clemency grants has declined to just above zero. Because governors either are exclusively responsible for clemency decision-making or are partially responsible through the appointment of members to a pardon and parole board, electoral politics may help explain the high rate of clemency denials. Elected officials must respond to constituents’ concerns for public safety and may want to be perceived as “tough on crime.”25 Herrera v. Collins, 506 U.S. 390, 411–15 (1993) (acknowledging that while executive clemency may not be granted in all cases involving actual innocence—“our judicial system, like the human beings who administer it, is fallible”—clemency is “exercised frequently” in death penalty cases demonstrating actual innocence); see also Mary-Beth Moylan & Linda E. Carter, Clemency in California Capital Cases, 14 Berkeley J. Crim. L. 37, 42 (2009), http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1023&context=bjcl. 14
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Banner, supra note 4, at 3980–84 (asserting that the figure is close to zero); Schaefer, supra note 21 (asserting that the figure is four percent).



Adam Gershowitz, Rethinking the Timing of Capital Clemency, 113 Mich. L. Rev. 1 (2014), http://repository.law.umich.edu/cgi/viewcontent.cgi?article=1180&context=mlr. 23
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Most post-Gregg commutations of death sentences, for example, were conferred by governors not pursuing reelection.26 A study by the American Bar Association (ABA) found, however, that governors who granted clemency to death row inmates between 1992 and 2002 did not suffer adverse consequences at the polls, although some received sharp criticism.27 Instead, as one scholar noted, “themes of redemption and forgiveness as tenets of religious faith or constitutional duty can . . . offer a competing political narrative that may shield governors who exercise their pardon power from attack.”28 Decision makers’ increasing disinclination to grant clemency in capital cases may have other societal consequences. After reviewing every grant of clemency in death penalty cases over the last four decades, one study contends that if governors had initiated robust clemency reviews at the conclusion of the state direct appeal in each case—and not at the end of the appellate process—states like Florida, Louisiana, Maryland, North Carolina, Ohio, Oklahoma, and Texas would have removed potentially innocent prisoners from death row decades earlier.29 This could have saved hundreds of hours in wasted judicial review, and tens of millions of dollars in litigation costs.30 “[I]n the majority of cases,” the study notes, “the reason for commutation was known at the conclusion of direct appeals—years or even decades before the [federal] habeas process ended.”31 The extrajudicial and discretionary nature of mercy, enshrined in executive clemency, safeguards interests that the judiciary is not always empowered to contemplate.32 Clemency decision-makers, however, may refuse to examine serious miscarriages of justice, because they may believe the judicial review process has addressed doubt regarding innocence and other potential miscarriages of justice.33 Yet, the ABA recommends that the “clemency decision-making process should not assume that the courts have reached the merits on all issues bearing on the death sentence in a given case; decisions should be based upon an independent consideration of facts and circumstances.”34 Indeed, one commentator summarized this challenge: One of the few contexts in which some death row inmates have gotten clemency is when they have presented new evidence that has engendered substantial doubt about their guilt. Yet, even where such doubt should exist, governors, pardons and paroles boards, and other clemency bodies usually deny relief . . . . In doing so, they often cite the number of times the inmate unsuccessfully attempted to get relief in the courts. These recitations almost never mention that the courts either completely failed to consider the new evidence bearing on guilt/innocence, or considered the evidence under such an extraordinarily difficult standard that only a conclusive DNA exclusion or other 100% proof of innocence might lead to relief.35 26



Banner, supra note 4, at 3984–85.



“Of the 15 governors who granted clemency since 1993, only one was defeated for re-election (James) while three were re-elected or elected to higher office (Carnahan re-elected governor, Allen, Bush, Carnahan elected Senator). Five were barred by law from seeking re-election (Wilder, Gilmore, Hunt, Glendening, Keating); two retired (Edgar, Batt); and three face re-election in 2002 or 2004 (Huckabee, Easley, Barnes).” Am. Bar Ass’n Clemency and Consequences: State Governors and the Impact of Granting Clemency to Death Row Inmates 2 (2002) (footnotes omitted), http://www.americanbar.org/ content/dam/aba/publishing/criminal_justice_section_newsletter/crimjust_juvjus_jdpclemeffect02.authcheckdam.pdf. 27



“Governors [Mike] Huckabee [of Arkansas] and [Timothy] Kaine [of Virginia] were explicit in the role that religion played in their executive decisions, and their decisions to forgive offenders and give them a second chance fit well within a faith-based narrative. For his part, Ehrlich relied on his constitutional duty to ensure that errors were corrected in criminal cases and that just sentences were meted out.” Rachel Barkow, The Politics of Forgiveness: Reconceptualizing Clemency, 21 Fed’l Sent’g Rep. 153 (2009), http://www.law.nyu.edu/sites/default/files/ecm_pro_062016.pdf. 28
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On the extra-judicial nature of mercy, see Capital Clemency and Traditions of Mercy, Am. Bar Ass’n, http://www.americanbar.org/groups/crsj/projects/death_penalty_due_process_review_project/capital-clemency-resource-initiative/capital-clemency-news-developments.html (last visited Dec. 8, 2016). 32



33 See Banner, supra note 4, at 4205–10 (quoting Missouri Governor John Ashcroft as saying, in 2000, “It would have been arrogant and irresponsible of me to second-guess the people and the court system by arbitrarily reversing the decision of unmistaken juries and judges”).



Am. Bar. Ass’n, Death Without Justice: A Guide for Examining the Administration of Death Penalty in the United States 26 (2001), http://deathpenalty.procon.org/sourcefiles/ABA%20Death%20without%20Justice.pdf.



34



Am. Bar. Ass’n, The State of Criminal Justice 269–344 (2015),http://www.americanbar.org/content/dam/aba/publications/criminaljustice/scj2016_ch19_capital_punishment.authcheckdam.pdf. 35
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B. Clemency in the Twenty-First Century Since 1976, 282 death row inmates have been granted clemency in the United States.36 Illinois accounts for 187 of those grants of clemency because two Illinois governors issued broad grants of clemency for those on death row.37 In 2003, following the revelation that 13 men on Illinois’s death row were innocent—and after a multiyear study of the death penalty and moratorium on executions—then-Governor George Ryan, a Republican, issued a blanket commutation for the 167 individuals on Illinois’s death row.38 In 2011, Illinois Governor Pat Quinn, a Democrat, commuted the death sentences of those convicted after 2003, just before he signed a bill to repeal the state’s death penalty.39 Similarly, in 2007, New Jersey Governor Jon Corzine granted clemency to all death row inmates, one day before the death penalty was abolished in the state.40 In Maryland, Governor Martin O’Malley commuted the sentences of remaining inmates on death row in 2015—two years after signing the bill to repeal the state’s death penalty.41 Other expansive clemency grants occurred under Ohio Governor Richard Celeste in 1991 and New Mexico Governor Toney Anaya in 1986.42 Between 1976 and 2016, there were an additional 69 individualized grants of clemency of death row inmates.43 In this same period, over 8,618 men and women were sentenced to death across the country and 1,442 had been executed.44 With rare exceptions, only those responsible for making clemency decisions know the reasons for a grant or denial. The clemency process lacks transparency or even those most directly affected by the decision—victims, inmates, and their families—to understand why decisions were made. Indeed, similarly situated inmates may receive different decisions. One study attempted to identify reasons for clemency decisions in capital cases— individualized commutations by state executives between 1976 and 2013—by reviewing news reports, direct appeals, and habeas corpus decisions, and speaking with attorneys involved in the cases. The study found that the most common reason for commuting a sentence was doubt about guilt, followed by defendant-specific characteristics, such as mental capacity or severe mental illness, a history of being abused, and age at the time of offense (i.e., juvenile).45 Less common reasons for clemency were concerns about the validity and reliability of evidence and procedures, disparate sentences for co-defendants, support for clemency by jurors or the victim’s family members,46 ineffective assistance of counsel, racial discrimination, and religious conversion.47 36



Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017).
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Id. Jodi Wilgoren, Citing Issue of Fairness, Governor Clears Out Death Row in Illinois, N.Y. Times (Jan. 12, 2003), http://www.nytimes.com/2003/01/12/us/ citing-issue-of-fairness-governor-clears-out-death-row-in-illinois.html. Ohio ranks second, although only 19 clemencies have been granted. Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017). 38
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Don Babwin, Illinois’ Death Row Officially Shuts Down, USA Today (July 2, 2011), http://usatoday30.usatoday.com/news/topstories/2011-07-01-944323810_x.htm.



Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017); New Jersey, Death Penalty Information CTR., http://www.deathpenaltyinfo.org/clemency (last visited Dec. 22, 2016); http://www.deathpenaltyinfo.org/new-jersey-1http://www.deathpenaltyinfo.org/new-jersey-1 (last visited Dec. 22, 2016). 40



Maryland Governor Will Commute Sentences of Remaining Death Row Inmates; Death Penalty Info.Ctr., http://www.deathpenaltyinfo.org/node/5995 (last visited Dec. 22, 2016). 41



In 1991, Ohio governor Richard Celeste granted clemency to eight death row inmates. In 1986, New Mexico governor Toney Anaya granted clemency to all death row inmates. See Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017). 42
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Id. Since 1976, under broad grants 211 individuals obtained clemency; while 69 received individualized grants. Id.



Between 1976 and 2013, there were 8,466 people sentenced to death. See Bureau of Justice Statistics, Capital Punishment, 2013 – Statistical Tables 19 (Dec. 2014), http://www.bjs.gov/content/pub/pdf/cp13st.pdf. In 2014, there were 73 death sentenced imposed. In 2015, there were 49 death sentenced imposed. In 2016, there were 30 death sentences imposed. See Facts about the Death Penalty, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/documents/FactSheet. pdf (last visited Feb. 28, 2017); Number of Executions by State and Region Since 1976, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited Feb. 28, 2017). 44



In 2003, for example, Kentucky Governor Paul Patton commuted the death sentence of Kevin Stanford because Governor Patton believed sentencing a juvenile to death was “excessive punishment.” Stanford had been sentenced to death for a 1981 murder that he had committed at age 17, and his sentence had been upheld by the U.S. Supreme Court in 1989. This precedent was later overturned in the 2005 case of Roper v. Simmons, which determined that death sentences for juveniles were inconsistent with the Eighth Amendment and therefore unconstitutional. See Gershowitz, supra note 23, at 14. 45
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In 1990, the Georgia parole board commuted the death sentence of William Neal Moore with the support of the victim’s family. See id. at 20–21.
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Clemency processes in death penalty states typically fall into one of four categories. In a plurality of current death penalty states—13 in total—the governor retains sole authority to determine clemency.48 Eight states, including Oklahoma, require a recommendation for clemency from a board or advisory group in order for the governor to grant clemency;49 in two of these eight states—Louisiana and Pennsylvania50— the advisory board’s recommendation to the governor must be unanimous for a recommendation for clemency to issue.51 In eight other death penalty states, a board may issue a non-binding recommendation for clemency to the governor.52 Only four death penalty states fall into a fourth category, whereby a state board has exclusive decision-making power respecting clemency.53



II. Clemency in Oklahoma The Oklahoma Pardon and Parole Board (PPB) is responsible for reviewing clemency applications from death row inmates and making a recommendation to the governor of Oklahoma. If a majority of PPB members agree to recommend clemency, the governor makes a final decision on whether to grant clemency.54 The Oklahoma Court of Criminal Appeals (OCCA) has upheld the executive’s authority to grant clemency and any legislative changes to the judiciary’s sentencing power “in no way limits, detracts from, or interferes with the constitutional power of the executive department to commute, parole or pardon.”55 At the same time, the OCCA has emphasized that executive clemency is not without limit.56 The judiciary does have the power to review the validity of a pardon where a governor seeks to revoke it after it was granted.57 There have been four grants of clemency in Oklahoma since 1976.58 Oklahoma Governor Frank Keating commuted Phillip Dewitt Smith’s death sentence in 2001 because of doubts regarding Smith’s culpability.59 These 13 states are Alabama, California, Colorado, Kentucky, Mississippi, New Mexico, North Carolina, Oregon, South Carolina, South Dakota, Virginia, Washington, and Wyoming. In 2009, New Mexico repealed the death penalty for prospective cases, but the state still has two inmates on death row. California prohibits the governor from granting clemency to individuals twice convicted of a felony unless the California Supreme Court recommends clemency, with at least four judges concurring. Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017). 48



These eight states are Arizona, Delaware, Florida, Idaho, Louisiana, Oklahoma, Pennsylvania, and Texas. Clemency, Death Penalty Info.Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Dec. 8, 2016). The Delaware Supreme Court ruled that the state’s death penalty law was unconstitutional in August 2016. Rauf v. State, 145 A.3d 430, 433 (Del. 2016) (per curiam). In Florida, the governor sits on the board. Email from Laura Schaefer, Counsel, Capital Clemency Resource Initiative, Death Penalty Due Process Review Project, Am. Bar Ass’n., to author (Feb. 6, 2017) (on file with author). 49



Governor Tom Wolf of Pennsylvania issued a moratorium on executions in February 2015 while awaiting the results of a commission empaneled to study the commonwealth’s capital punishment system. See Gov. Tom Wolf, Memorandum (Feb. 13, 2015), https://www.scribd.com/doc/255668788/Death-Penalty-Moratorium-Declaration. The constitutionality of Governor Wolf’s moratorium was unanimously upheld by the Pennsylvania Supreme Court. Commonwealth v. Williams, 129 A.3d 1199, 1201 (Pa. 2015). 50
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These eight states are Arkansas, Indiana, Kansas, Missouri, Montana, New Hampshire, Ohio, and Tennessee. Clemency, Death Penalty Info.Ctr., http://www. deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017). 52



These four states are Georgia, Nebraska, Nevada, and Utah. Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Mar. 24, 2017). In Nevada, the governor sits on the board. Email from Laura Schaefer, Counsel, Capital Clemency Resource Initiative, Death Penalty Due Process Review Project, Am. Bar Ass’n, to author (Feb. 6, 2017) (on file with author). 53
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Pardons and Commutations, Okla. Pardon and Parole Board, https://www.ok.gov/ppb/Pardons_and_Commutations/index.html (last visited Mar. 24, 2017).



White v. Coleman, 475 P.2d 404, 406 (Okla. Crim. App. 1970); see also Ex parte Swain, 202 P.2d 223 (Okla. Crim. App. 1949); Ex parte Hines, 289 P.2d 972 (Okla. Crim. App. 1955); Ex parte Barrett, 132 P.2d 657 (Okla. Crim. App. 1943); Ex parte Crump, 135 P. 428 (Okla. Crim. App. 1913); Ex parte Clendenning, 97 P. 650 (Okla. 1908). 55



See Nat’l Governor’s Ass’n Ctr. For Pol’y Res., Guide to Executive Clemency Among the American States 129 (1988), https://www.ncjrs.gov/pdffiles1/ Digitization/114588NCJRS.pdf. 56



Id.; see also “As previously indicated, the governor has no power to revoke a full and unconditional pardon that has been delivered; therefore his order purporting to revoke this pardon was necessarily a mere nullity.” See Ex parte Crump, 135 P. at 436 (2010). 57
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Clemency, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/clemency (last visited Dec. 8, 2016).



Id.; see also Cheyenne Hopkins, Keating Proposes Death Penalty Standard, Daily Oklahoman, June 23, 2001 (“Because evidence had been lost and other factors in the case had changed, [Keating] could not say with moral certainty that Smith committed the crime.)”. 59
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Governor Brad Henry commuted the sentence of three inmates condemned to die.60 In the instance of Osvaldo Torres, a Mexican national, Governor Henry cited as a basis for granting clemency the failure of the government to notify Mexico that one of its foreign nationals had been arrested, in contravention of the Vienna Convention on Consular Relations.61 Of those executed in the state of Oklahoma in the last six years, the PPB denied clemency to death row inmates 12 times and recommended it twice.62 Governor Mary Fallin did not approve either recommendation for commutation from the PPB.63 A. Oklahoma Pardon and Parole Board Overview The PPB was established in 1946 under Article VI, Section 10, of the Oklahoma Constitution.64 The PPB is charged with “mak[ing] an impartial investigation and study of applicants for commutations, pardons or paroles, and by a majority vote [to] make its recommendations to the governor of all persons deemed worthy of clemency.”65 The governor is authorized to grant commutations or pardons to offenders “after conviction and after favorable recommendation by a majority vote” by the PPB.66 The Oklahoma Constitution prohibits the governor from granting clemency to any person not favorably recommended by the PPB.67 However, as PPB recommendations for clemency are not binding, the governor may decline to grant clemency when the PPB recommends it.68 The governor is further limited from granting parole to any inmate who was sentenced to death or to life imprisonment without parole. The governor does not need a recommendation from the PPB to grant a temporary reprieve from execution. However, those reprieves may not exceed more than 60 days without the action of the PPB.69 The part-time PPB is composed of five members tasked with reviewing applications for clemency.70 Members are required by Oklahoma statute71 to possess, at minimum, a bachelor’s degree and must have three to five years of experience in the “criminal justice field.”72 Three members of the PPB are appointed by the governor.73 A fourth member is appointed by the Chief Justice of the Oklahoma Supreme Court.74 A fifth is appointed by



60



Id.



61



Id.



See Rapist and Murderer Executed by Injection in Oklahoma, USA Today (June 25, 2013), http://www.usatoday.com/story/news/nation/2013/06/25/oklahoma-execution-davis/2458203; Rachel Petersen, Okla. Death Row Inmate Garry Allen Executed, McAlester News (Nov. 6, 2012), http://www.mcalesternews.com/news/ okla-death-row-inmate-garry-allen-executed/article_43383e9f-45f9-5963-b40a-95fa3b827d3e.html. Four inmates waived their right to clemency. See Spreadsheet regarding Review of Okla. Pardon and Parole Board created by author (on file with author).
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A review of clemency decisions for prisoners executed in Oklahoma between 2011 and 2016 was conducted. Garry Allen, one of the two death row inmates executed after Governor Fallin’s rejection of the PPB’s recommendation, was diagnosed with schizophrenia. Petersen, supra note 62. 63
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The governor has no power to grant a pardon or parole absent a favorable recommendation of the Pardon and Parole Board. See Op. Atty. Gen. 76-216 (1976) in Nat’l Governor’s Ass’n Ctr. For Pol’y Res., supra note 56. 67
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Okla. Stat. tit. 57, § 332.2.



Okla. Const. art. VI, § 10. Regarding the interpretation that the board’s action is required for a reprieve of more than 60 days, see Nat’l Governor’s Ass’n Ctr. For Pol’y Res., supra note 56. 69



The Chairman is statutorily compensated at $24,800 per year, and each board member is statutorily compensated at $22,800 per year. See Okla. Stat. tit. 57, § 332.4 (2014). Board members also are reimbursed for expenses incurred in the performance of their official duties, including travel expenses. See 57 Okla. Stat. tit. 57, § 332.4a (2014). Actual salaries for Oklahoma Pardon and Parole Board members range from $3,800 to $23,802. The total payroll for 2015 was $1,387,498. See Pardon and Parole Board, Oklahoma Watch Data, http://oklahomawatchdata.org/state-salaries/306n (last visited Dec. 8, 2016). 70
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See Okla. Stat. tit. 57, § 332.1B.
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Pardon and Parole Board, OK.Gov, https://www.ok.gov/ppb/Agency_and_Board_Meeting_Information/Board_Members/index.html (last visited Dec.18, 2016).
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the presiding judge of the OCCA.75 Prior PPB members have included “ranchers, bankers, pastors, as well as lawyers and law enforcement.”76 The current composition of the PPB is exclusively former law enforcement, prosecutors, and judges.77 The composition of the PPB may affect its decision-making in capital cases. One task force study on clemency in Massachusetts found that a lack of diversity on the state’s clemency board statistically correlated to a decline in grants of clemency and parole.78 Like Oklahoma, the Massachusetts Advisory Board of Pardons is largely composed of officials with backgrounds in law enforcement and criminal justice.79 Scholars argue that diverse boards “add expediency, political cover, and legitimacy to grants of clemency.”80 Clemency boards should be “careful to mix law enforcement interests with those of defense lawyers and former offenders so that each side can learn from the other and increase the likelihood that sound conclusions will be reached and less subject to political attack.”81 A survey of state clemency boards by one recent law review article found a “distinct lack of diversity in board composition.”82 However, several states—such as Kentucky, Ohio, Pennsylvania, and South Carolina—have more diverse expertise represented on their boards, though still not without some critiques: [T]he Kentucky Board brings together members from legal, investigative, teaching, medicine, corrections, and social work backgrounds. Ohio’s Board is comprised of members with varying experience in victims’ rights, rehabilitation and corrections, and law. The Pennsylvania Board integrates members with experience in offender mentoring, specialized courts, corrections, law enforcement, parole, medical technology, science, and law, including criminal defense. South Carolina’s Board includes individuals with backgrounds in religious practice, administration, parole, probation, social work, nursing, pharmaceuticals, management, realty, automotive brokering, personal training, teaching, and military service. The Board in South Carolina is, however, nearly devoid of members aligned with the criminal defense community and, instead, consists mostly of individuals aligned with state prosecutorial services or organizations.83 The PPB term runs coterminous with that of the governor, but board members may be reappointed by those entities outlined in the Oklahoma Constitution.84 The board’s chairperson and vice chairperson are elected by a majority of the members.85 To initiate a removal of a member, the PPB must pass a resolution by a majority Okla. Stat. tit. 57, § 57-332.1B. Section 57-332.1B, which is effective as of November 1, 2011, states that, “[t]o be eligible for appointment as a Pardon and Parole Board member, a person shall possess at least one of the following minimum qualifications: (1) A bachelor’s degree in the social sciences from an accredited college or university and five (5) years of experience in the criminal justice field; (2) A master’s degree and four (4) years of experience in the criminal justice field; or (3) A juris doctorate and three (3) years of experience in the criminal justice field.”’ Id. 75



Jennifer Palmer, Oklahoma Parole Board Grants Few Approvals, NewsOk (Jan. 31, 2015), http://newsok.com/oklahoma-parole-board-grants-few- approvals/article/5389340. 76



The board’s current members are The Honorable Thomas Gillert, Esq.; Mrs. Patricia High, Esq.; Mrs. Vanessa Price; Mr. Robert Macy; and Mr. William Latimer. Pardon and Parole Board, OK.Gov, https://www.ok.gov/ppb/Agency_and_Board_Meeting_Information/Board_Members/index.html (last visited Dec. 18, 2016). 77



Although Massachusetts abolished the death penalty in 1984, a study found that a lack of diversity on the state’s clemency board statistically correlated to a decline in grants of clemency and parole. See Andrew Novak, Comparative Executive Clemency: The Constitutional Pardon Power and the Prerogative of Mercy in Global Perspective 298 (2015), https://books.google.com/books?id=psVmCgAAQBAJ. 78



The current Director of the Oklahoma Department of Corrections likewise has expressed concerns that a lack of diversity on the PPB has affected its disposition to decline clemency for eligible non-capital and non-violent offenders, where such a grant could be appropriate. Interview with Joe M. Allbaugh, Dir., Okla. Dep’t of Corr. (Nov. 8, 2016) (on file with author). 79
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Pardon and Parole Board, OK.Gov, https://www.ok.gov/ppb/Agency_and_Board_Meeting_Information/Board_Members/index.html (last visited Dec. 18, 2016). 84



Okla. Pardon & Parole Bd., Policy 101 – Duties and Responsibilities of the Pardon and Parole Board (2013), https://www.ok.gov/ppb/documents/Policy%20101%20-%20Duties%20and%20Responsibilities%20of%20the%20PPB%20Revised%202016.pdf. 85
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detailing the alleged misconduct.86 Such removal is subject to provisions outlined in Oklahoma law.87 B. PPB Clemency Review Process in Capital Cases The PPB has adopted administrative policies and procedures concerning the clemency process for death row inmates awaiting execution.88 Following the issuance of an execution date by the OCCA, the PPB will automatically set a date for a clemency hearing for the inmate awaiting execution and will notify the attorney general and the inmate’s legal counsel of the hearing date.89 The PPB general counsel is also directed to send a “Voluntary Waiver of Intent to Appear Form (004-13-A)” to defense counsel.90 If the general counsel is unable to determine if the inmate has counsel, the form is sent directly to the inmate.91 The death row inmate or his or her legal counsel must affirmatively request a clemency hearing, regardless of whether the offender intends to appear before the board at the clemency hearing.92 Failure to return the form affirming a death row inmate’s request for a clemency hearing within 10 days is considered an intent to waive the hearing.93 Within 20 days after the OCCA schedules an execution, the death row inmate must submit a “Clemency Hearing Packet” containing “any written argument, documents and/or exhibits to be presented” to the PPB at his or her hearing.94 Failure to deliver the packets in the prescribed time—without prior written approval for an extension by the PPB chairperson—constitutes a waiver of the clemency process.95 In Oklahoma, administrative and substantive protocols guide the scope of the PPB’s review of a death row inmate’s clemency application.96 No specific guideline exists to direct the PPB to review matters not raised in the packet or at the hearing.97 The condemned prisoner is allowed 40 minutes to present his or her case before the PPB. The state is then provided 40 minutes.98 After both parties appear before the PPB, the victim’s representatives receive 20 minutes to address the board. If the parties have reserved time from their 40-minute allotments, the state may make a second presentation, followed by legal counsel of the death row inmate.99 Finally, the inmate is granted 20 minutes to make a statement and address the PPB. PPB members may then ask recognized parties to answer questions.100
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Failure to attend meetings constitutes a cause for removal. See id.



See Okla. Pardon & Parole Bd., Policy and Procedure Manual, Procedure 004-13 (2005) (obtained via email from Melissa L. Blanton, Staff Attorney, Pardon and Parole Bd., to author (July 1, 2016) (on file with author)). 88
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Id. The packet may not have an argument longer than 50 pages; or an appendix of exhibits longer than 150 pages. In the alternative, should video be used, one hour running time is equal to 50 pages. The condemned prisoner must also provide additional copies of the packet for each board members as well as one copy for the administrative office of the PPB. Id. 94
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After parties make their presentations and the question and answer period concludes, the matter is put toa vote.101 There is no recess for members to discuss the matter.102 The vote is then announced orally.103 PPB members are not required to state the reasons for their votes. As previously mentioned, the PPB’s recommendation in support of clemency is not binding, but it is required in order for the governor to grant clemency.104 The governor has the final authority to grant or deny clemency.105 The Oklahoma Constitution directs the governor to communicate to the Oklahoma Legislature about each reprieve, commutation, and pardon granted, as well as the “name of the person receiving clemency, the crime of which the person was convicted, the date and place of conviction, and the date of commutation, pardon, parole or reprieve.”106 Like most states, Oklahoma does not outline its scope or breadth of review in considering clemency decisions for death row inmates awaiting execution. Oklahoma law and PPB manual do not address how to assess innocence claims or other issues relevant to death penalty cases during the clemency process. The PPB manual also does not address the myriad procedural obstacles that may result in the court system’s failure to review constitutional claims of error or allegations of innocence on the merits.107 While PPB board members are provided with 12 hours of training in their first year, and six hours of training in subsequent years, there is no specific training on matters related to capital punishment.108 The ABA has raised serious concerns about the significant lack of resources and training available to relevant parties concerning the clemency process, as compared to those available during other phases of death penalty litigation.109 The ABA recommends that “[c]lemency decisionmakers should be fully educated, and should encourage education of the public, concerning the broad-based nature of clemency powers and the limitations on the judicial system’s ability to grant relief under circumstances that might warrant grants of clemency.”110 The ABA further recommends that states should: [A]dopt guidelines directing its members to independently review all clemency applications and consider all factors that might lead a decision-maker to conclude that death is not the appropriate punishment. A set of standards or guidelines by which clemency petitions are evaluated would help create common ground among Board members, better insulate the Board from political considerations or impacts, and assist advocates who represent death row inmates in the preparation of clemency applications.111 These considerations should include constitutional claims that were barred from court proceedings due to E-mail from Patti Palmer Ghezzi, Ass’t Fed’l Defender, Capital Habeas Unit, W.D. Okla. Fed’l Pub. Defender, to author (June 28, 2016) (on file with author) [hereinafter Ghezzi E-mail]. 101
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Okla. Pardon & Parole Bd., Oklahoma Pardon and Parole Board manual (1994), https://www.ncjrs.gov/pdffiles1/Digitization/148744NCJRS.pdf. A more recent manual was not available. 107



108



Okla. Pardon & Parole Bd., supra note 85.



Capital Clemency Resource Initiative, Am. Bar Ass’n, http://www.americanbar.org/groups/crsj/projects/death_penalty_due_process_review_project/capital-clemency-resource-initiative.html (last visited Dec. 8, 2016). 109
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Am. Bar Ass’n, Evaluating Fairness and Accuracy in State Death Penalty Systems: The Texas Capital Punishment Assessment Report (2013), http://www. americanbar.org/content/dam/aba/administrative/death_penalty_moratorium/tx_complete_report.authcheckdam.pdf. 111
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procedural default,112 racial or geographic disparity, intellectual competence, and innocence.113 Finally, while the PPB has 24 investigators to prepare investigative reports for parole consideration in non-capital cases, only one investigator is assigned to look into relevant clemency issues for capital cases.114 That investigator provides a report to the PPB members primarily based on a review of available information.115 C. Access to Counsel During Clemency Proceedings Oklahoma law does not require that death row inmates be assigned counsel to assist with preparation and presentation of their clemency petition. The law also does not ensure adequate compensation for clemency counsel or provide for investigators, experts, or other forms of support to assist a condemned prisoner at clemency. If the Capital Habeas Unit (CHU) for the Western District of Oklahoma has represented a death row inmate, it will continue to represent him or her during the clemency process.116 Attorneys appointed pursuant to the federal Criminal Justice Act117 have also represented Oklahoma death row inmates during the clemency process.118 Importantly, entities like the ABA recommend that inmates sentenced to death have access to highly-skilled and experienced counsel at every phase of its specialized administration, including applications for clemency.119 Further, because Oklahoma law does not provide counsel for condemned prisoners at clemency, the state may also run afoul of best practices that recommend clemency counsel be afforded “sufficient time both to develop the basis for any factors upon which clemency might be granted that previously were not developed and to rebut any evidence that state may present in opposing clemency.”120 D. Transparency in Clemency Proceedings Although clemency hearings for death row inmates awaiting execution were once conducted in person at the Oklahoma State Penitentiary at McAlester, they are now conducted off-site121 and partly via closed circuit television.122 The only parts of a clemency hearing that an inmate may witness are when 1) giving a statement, either personally or in writing, and 2) when answering questions from the PPB.123 All PPB meetings are required to comply with Oklahoma’s Open Meeting Act and are open to the public, except Am. Bar Ass’n, Evaluating Fairness and Accuracy in State Death Penalty Systems: The Ohio Capital Punishment Assessment Report (2007), http://www. americanbar.org/content/dam/aba/administrative/death_penalty_moratorium/ohio_chapter9.authcheckdam.pdf. 112



113



Am. Bar Ass’n, supra note 34, at 26.



Pardon and Parole Board, OK.Gov, https://www.ok.gov/ppb/Agency_and_Board_Meeting_Information/Board_Members/index.html (last visited Dec. 18, 2016); Ghezzi E-mail, supra note 101. 114
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“The meetings are held at the same location as the monthly Pardon and Parole Board business meetings and parole hearings, which is the Kate Barnard Correctional Center, 3300 Martin Luther King Ave., Oklahoma City, OK 73111.” Email from Melissa L. Blanton, Staff Attorney, Pardon and Parole Bd., to author (July 7, 2016) (on file with author). 121



“Also, although they used to do the clemency hearings at OSP in McAlester and have the inmate present in person to be questioned by PPB members and to make his statement, there are no personal appearances anymore. The inmate appears by closed circuit TV at the end of the hearing. He is not allowed to view the proceedings that occur before he is presented by video. As far as I know there have never been reports of misconducts between the PPB hearing and the Governor’s actions.” Ghezzi E-mail, supra note 101. 122
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when excluded by law, security regulations, or meeting room capacity.124 The parole and commutation docket are available online.125 PPB records, which are not confidential or privileged, are accessible for inspection and copying in the PPB’s principal office.126



III. Conclusion and Recommendations  lemency remains an essential safeguard in any capital punishment system. The distinct issues under C consideration in capital clemency diverge from those in non-death penalty cases, where, for example, decisions may be guided more by the lens of rehabilitation. By the time a death penalty case reaches the clemency stage, it should not be assumed that every issue has been reviewed by the judiciary—indeed, many issues may have been procedurally barred. This final safeguard allows for the Oklahoma Pardon and Parole Board and the Oklahoma governor to thoroughly and fairly evaluate whether a person should be executed. This critical piece of the capital punishment system should be guided by principles of mercy and justice. It is with these principles in mind that the Commission offers the following recommendations: Recommendation 1: The composition of the Oklahoma Pardon and Parole Board should be more open and should not be restricted to individuals with experience in the criminal justice field. Currently, to serve as a member of the Oklahoma Pardon and Parole Board (PPB), one must possess a degree in “the social sciences,” a master’s degree or juris doctorate degree, and “experience in the criminal justice field.”127 This requirement eliminates a large pool of Oklahomans from serving on the PPB, including those who are college-educated, but whose degrees are not in the “social sciences.” The “criminal justice field” requirement eliminates most educators, school counselors, mental health professionals, religious leaders, journalists, community leaders, and many other qualified Oklahomans. Indeed, it appears that the current composition of the PPB is exclusively former law enforcement, prosecutors, and judges. After studying the capital punishment system, the Commission believes that clemency is an important final safeguard before an execution involving a crime that may have impacted an entire community of Oklahomans. A broader representation of societal interests should be a goal of the clemency process. Accordingly, PPB members should comprise Oklahomans from all backgrounds who can be trusted to consider factors that weigh both for and against exercising mercy before making reasoned judgments.
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Recommendation 2: The Oklahoma Pardon and Parole Board should compose, adopt, and publish substantive guidelines on the exercise of its clemency powers.  Like most states, Oklahoma does not outline any specific type or breadth of review in considering clemency for death row inmates awaiting execution. No provisions of law or of the PPB manual address how to assess innocence claims or other issues relevant to death penalty cases which may arise during the clemency process, nor does the PPB manual address the myriad procedural obstacles that may result in the court system’s failure to review constitutional claims of error or allegations of innocence on the merits. Indeed, given the complexity of capital cases—as the Commission learned in reviewing Oklahoma’s system—standards by which clemency petitions are evaluated would serve an important purpose. For example, a set of common principles or guidelines could insulate the PPB from political considerations and allow decision-makers to focus on specific issues in a case that are deemed notable. As discussed in detail in this chapter, the American Bar Association offers clemency guidelines available for states to adopt. Those guidelines offer a helpful foundation for the PPB to create its own set of standards for capital clemency decisions. Recommendation 3: The Oklahoma Pardon and Parole Board should create guidelines for recusal of any member who may have a conflict of interest in evaluating a condemned inmate’s petition for clemency. The PPB should protect the independence of capital clemency decisions from undue influence by involved parties. This recommendation should be distinguished from existing law which prevents PPB members (and their law firms and partners) from representing incarcerated inmates and further prevents them from voting on requests for pardon or parole filed by their former clients.128 The existing provision, as written, has prevented former or current defense attorneys from serving on the PPB, but not those who may be former prosecutors, law enforcement, or members of the judiciary. Thus, a more robust provision for recusal should be in place to ensure that the public can trust that the PPB is independent and free of all potential conflicts. Recommendation 4: Condemned inmates should have the option to listen to and watch (via closed-circuit television) the entire presentation of their clemency petition to the Oklahoma Pardon and Parole Board. 



 s this chapter discusses, death row inmates do not attend their clemency hearing in person. Instead, A inmates appear near the end of the clemency hearing via closed-circuit television. Inmates are not allowed to view the proceedings that occurred earlier. The only part of their clemency hearing that inmates may witness is when they provide a statement to the PPB and answer questions from PPB members. Given the import of clemency proceedings on death row inmates, the entire capital clemency process should be accessible to condemned inmates. They should not be restricted to joining, via closedcircuit television, only a limited portion of their clemency hearing. Condemned inmates should be given a full opportunity to witness and comprehend the entire proceedings and to advocate on their own behalf at their clemency hearing.



Okla. Stat. tit. 57, § 332.15 (“[N]o member of the Pardon and Parole Board and/or their law firm or law partners or associate may represent in a legal capacity any inmate incarcerated in any state penal institution”). 128
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Recommendation 5: The members of the Oklahoma Pardon and Parole Board should engage in a deliberative process before voting on a condemned inmate’s petition for clemency. Given that a person’s life hangs in the balance, the Commission felt it essential to underscore the importance of the members of the PPB engaging in a thoughtful, measured, deliberative discussion before voting on a condemned inmate’s petition for clemency during this final safeguard before an execution may occur.
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Execution Process Oklahoma’s capital sentencing statute gives the Oklahoma Department of Corrections (ODOC) broad discretion to define and amend its execution protocol without notice, oversight, or transparency.1 By statute, authority rests solely with ODOC in 1) determining the protocol; 2) choosing the drugs for any given execution; and 3) carrying out the execution. As will be discussed in this chapter, investigative reports and court documents indicate that the Oklahoma Office of the Attorney General and possibly other state officials have also had prominent roles in the execution process.2 As detailed in this chapter, recent problems with executions—both in Oklahoma and in other death penalty jurisdictions—have spurred investigations into the execution processes of several states.3 In Oklahoma, these errors include the 2014 botched execution of Clayton Lockett and the use of the wrong drug to execute Charles Warner in 2015, which resulted in a 105-page grand jury report calling for wide-scale overhaul of the state’s execution procedures.4 Absent this and other necessary measures, the effectiveness and reliability of Oklahoma’s execution procedures and the state’s competence to administer executions remain in question. Oklahoma’s experiences in carrying out executions raises serious concerns as to the wisdom of allowing the state to select, amend, and implement execution procedures behind closed doors.5



1



Okla. Stat. tit. 22, § 1015(B) (2011) (“The judgment of execution shall take place under the authority of the Director of the Department of Corrections”).



Cary Aspinwall & Ziva Branstetter, Records Raise Questions About Who Is in Charge of Oklahoma Executions, Frontier, Oct. 9, 2015, https://www.readfrontier. com/investigation/records-raise-questions-about-who-is-in-charge-of-oklahoma-executions/; see also Cary Aspinwall & Ziva Branstetter, Filing: Botched Execution Was ‘Bloody Mess’, Tulsa World, Oct. 14, 2014, http://www.pulitzer.org/files/2015/local-reporting/tulsaworld/06tulsaworld2015.pdf. 2



See, e.g., Janice Williams, Death Penalty Drugs Update 2016: Arizona Bans Controversial Sedative after Botched Execution, Int’l Bus. Times, Dec. 20, 2016, http://www.ibtimes.com/death-penalty-drugs-update-2016-arizona-bans-controversial-sedative-after-botched-2463259 (“A joint stipulation filed by Arizona officials Monday said the Department of Corrections will ‘never again use midazolam, or any other benzodiazepine, as part of a drug protocol in a lethal injection execution.’”); Eric M. Johnson, Ohio Increases Death Penalty Drug Dosages after Execution Review, Reuters, Apr. 29, 2014, http://www.reuters.com/article/us-usa-execution-ohio-idUSBREA3S09620140429 (“Ohio’s prison department said it would increase the amount of two death penalty drugs it uses in executions after reviewing a case in which a condemned inmate was seen convulsing and gasping for breath for some time after being injected.”). 3



At present, the Office of the Attorney General continues to abide by a self-imposed moratorium on requesting execution dates, at least until ODOC promulgates a revised execution protocol. Oklahoma Halts Executions until 2016 as Drug Mix-up Investigation Continues, Associated Press, Oct. 16, 2015, http://www.theguardian.com/us-news/2015/oct/16/oklahoma-halts-executions-until-2016-wrong-drug-investigation. 4



See Josh Sanburn, Oklahoma’s Lethal Injection Problems Go from Bad to Worse, Time, Oct. 8, 2015, http://time.com/4067071/oklahoma-lethal-injection-wrong-drug-charles-warner; Executive Summary, The Execution of Clayton D. Locket (Case # 14-0189SI), Okla. Dep’t of Public Safety, http://deathpenaltyinfo. org/documents/LockettInvestigationReport.pdf [hereinafter DPS Executive Summary]; Interim Report No. 14, In re Multicounty Grand Jury, State of Okla., No. GJ 2014-1 (Okla. May 19, 2016) https://www.ok.gov/oag/documents/MCGJ%20-%20Interim%20Report%205-19-16.pdf [hereinafter Grand Jury Report]. 5



175



The Report of the Oklahoma Death Penalty Review Commission



I. History of Execution Methods in Oklahoma since 1977 A. Adoption of Lethal Injection Oklahoma was the first state to create and adopt a protocol for lethal injection. In 1977, it pioneered the threedrug formula that has been used by 32 jurisdictions in 1,141 executions over 34 years.6 According to legislative history, the sponsors of the execution bill were seeking a more humane method of execution that would cost less than electrocution and the gas chamber, which were the execution methods in place at the time.7 Renovations to the electric chair would have cost the state $50,000, and the expense of constructing a gas chamber was estimated at $250,000.8 In contrast, Senator Bill Dawson informed the Oklahoma Senate that lethal injection would cost only $10 per execution.9 The legislation was developed without the benefit of any medical or scientific studies to support the new method of execution.10 Instead, the drafting of the statute was based almost entirely on one conversation among Senator Bill Dawson, Representative Bill Wiseman, and Oklahoma’s Chief Medical Examiner, Dr. A. Jay Chapman.11 Dr. Chapman, who later stated that he was not an expert in this area,12 initially recommended a twodrug procedure: an ultra-short acting barbiturate in combination with a chemical paralytic. Correspondences from Representative Wiseman reveal that the statute was purposely left vague—identifying the class of drugs, but not specific drugs—in order to give ODOC discretion to select drugs and procedures.13 When the bill was first introduced in the Oklahoma Senate, lawmakers debated issues including “deterrence (with some senators saying that the electric chair was the better deterrent to murder), humaneness (with some senators saying that lethal injection was more humane), and retribution (with some senators arguing that lethal injection was ‘an easy way out’).”14 In 1977, the bill passed in the Legislature, making Oklahoma the first state in the country to authorize death by lethal injection.15 B. Three-Drug Lethal Injection Protocol Oklahoma performed an execution by lethal injection for the first time in September 1990 and has carried out 112 executions using a three-drug protocol.16 Although the drugs used in executions and the details of their administration have changed over the years—in response to both litigation and market forces in the pharmaceutical industry—Oklahoma has retained the three-drug procedure. Deborah W. Denno, The Lethal Injection Quandary: How Medicine Has Dismantled the Death Penalty, 76 Fordham L. Rev. 49, 65 (2007) [hereinafter Denno, The Lethal Injection Quandary]; Executions in the United States, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/executions-united-states (last visited Nov. 17, 2016). 6



See, e.g., Martin McKown, Comment, Unconstitutional Killing: The Deadly Dilemma Surrounding Oklahoma’s Lethal Injection Secrecy Statute, 53 Duq. L. Rev. 611, 617 (2015) (“Lethal injection protocol originated in Oklahoma after legislators sought a potentially more humane alternative to the electric chair in 1977.”). 7
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Denno, The Lethal Injection Quandary, supra note 6, at 71.
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Id. at 65 n.117, 65–70; see also Nathaniel A. W. Crider, What You Don’t Know Will Kill You: A First Amendment Challenge to Lethal Injection Secrecy, 48 Colum. J.L. & Soc. Probs. 1, 8 (2014) (“[D]espite no medical or scientific justification, the three-drug lethal injection cocktail was born: sodium thiopental, pancuronium bromide, and potassium chloride.”). 11
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Dr. Chapman admitted that he was “an expert in dead bodies but not an expert in getting them that way.” Denno, The Lethal Injection Quandary, supra note 6.
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Ken Raymond, Lethal Injection Made Its Debut in Oklahoma 20 Years Ago, NewsOK (Sept. 7, 2010), http://newsok.com/article/3492556; Number of Executions by State and Region Since 1976, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/number-executions-state-and-region-1976 (last visited Apr. 20, 2016); Denno, The Lethal Injection Quandary, supra note 6, a 65–75; Deborah W. Denno, Getting to Death: Are Executions Constitutional?, 82 Iowa L. Rev. 319, 376 (1997). 16
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The three-drug protocol developed by Oklahoma quickly became the standard lethal injection procedure across the country. The three-drug protocol was used in every lethal injection execution nationwide from December 1982 (when Texas carried out the first execution by lethal injection) until Ohio carried out the first single-drug execution in December 2009.17 Although there were differences in the drug doses and details of administration among the states’ procedures, the process generally called for serial administration of a barbiturate anesthetic, followed by a paralytic, followed by concentrated potassium chloride. Oklahoma’s most recent execution protocol18 gives ODOC three options to choose from to carry out an execution: 1) a single-drug pentobarbital procedure19, 2) a single-drug sodium thiopental procedure20, or 3) a three-drug procedure with midazolam, vecuronium bromide, and potassium chloride.21 The drugs can be manufactured or sourced from a licensed compounding pharmacy. According to the protocol, ODOC director must provide a condemned prisoner with written notice of the drug formula to be used in the execution 10 calendar days before the execution date.22 Because of the use of a paralytic drug and concentrated potassium chloride, the three-drug protocol carries significant risks of pain and suffering, as recognized by the United States Supreme Court.23 In order for the execution to comport with the U.S. Constitution’s prohibition against cruel and unusual punishment, the first drug, which is intended to anesthetize the prisoner, must render the prisoner unconscious and insensate to painful stimuli, which are a product of the next two drugs. The second drug, which paralyzes all skeletal muscles, including the diaphragm, prevents the prisoner from drawing breath, moving, and speaking. The third drug, concentrated potassium chloride, if administered to a conscious person, causes excruciating pain that has been likened to the feeling of having one’s veins set on fire. If the first drug fails to induce and then maintain surgical anesthesia throughout the execution, the prisoner would experience conscious asphyxiation and excruciating pain, but be unable to alert the execution team that there is a problem.24 C. Litigation Concerning Oklahoma’s Lethal Injection Protocols Oklahoma’s adoption of lethal injection has not gone unchallenged. The following sections detail a few of the major challenges to the protocols adopted by ODOC. 1.1. Anderson Andersonv.v.Jones Jones(2005) (2005)



Condemned prisoners first challenged the constitutionality of Oklahoma’s execution procedures in 2005. They argued that the three-drug protocol then in effect presented an undue risk of pain and suffering. They also 17



Id.
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Execution of Offenders Sentenced to Death, OP-04301, Okla. Dep’t of Corr., effective date June 30, 2015, https://www.ok.gov/doc/documents/op040301.pdf.



Despite having the option in its current execution protocol, the Oklahoma ODOC has never performed an execution using a one-drug formula. See State by State Lethal Injection, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/state-lethal-injection (last visited Mar. 8, 2017). Since 2014, the Oklahoma ODOC has represented that it is not able to obtain pentobarbital or thiopental from compounding pharmacies. See Oklahoma Unable to Buy Lethal Injection Drugs for Upcoming Execution, Al-jazeera Amer., Mar. 18, 2014, http://america.aljazeera.com/articles/2014/3/18/oklahoma-unable-tobuylethalinjectiondrugsforupcomingexecution.html. 19
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See State by State Lethal Injection, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/state-lethal-injection (last visited Mar. 8, 2017).



See Execution of Offenders Sentenced to Death, supra note 18. The drug formula options are laid out in Appendix D to the procedure: Preparation and Administration of Chemicals, https://www.ok.gov/doc/documents/040301ad.pdf (last visited Apr. 20, 2016); see also James Gibson & Corinna Barrett Lain, Death Penalty Drugs and the International Moral Marketplace, 103 GEO. L.J. 1215, 1272 (2015) (“Oklahoma[] adopted five different protocols just to hedge its bets”). 21
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Execution of Offenders Sentenced to Death, supra note 18.



Baze v. Rees, 553 U.S. 35, 53 (2008) (“It is uncontested that, failing a proper dose of sodium thiopental that would render the prisoner unconscious, there is a substantial, constitutionally unacceptable risk of suffocation from the administration of pancuronium bromide and pain from the injection of potassium chloride”). In 2008, The U.S. Supreme decided Baze v. Rees, which upheld the constitutionality of Kentucky’s three-drug execution protocol and set the standard for lower courts when deciding method of execution challenges. To constitute cruel and unusual punishment, “there must be a ‘substantial risk of serious harm,’ an ‘objectively intolerable risk of harm’ that prevents prison officials from pleading that there were ‘subjectively blameless for purposes of the Eight Amendment.’” Id. at 50. 23



Mark Heath, The Medicalization of Execution: Lethal Injection in the United States, Public Health Behind Bars: From Prisons to Communities 90 (RB Greiginger 1 ed. 2007).
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argued that ODOC’s method and sequence of drug delivery exacerbated that risk.25 The petitioners maintained that the order of drug administration—an anesthetic, a paralytic, two successive doses of potassium chloride, a second anesthetic, and a second paralytic—demonstrated a flawed understanding of the execution process. The petitioners also contended that the delayed administration of a portion of the anesthetic—until after the condemned prisoner is or was expected to be dead—greatly increased the likelihood that prisoners would regain consciousness during the administration of the paralytic and potassium. As a result, the condemned prisoner would be unable to draw breath, and experience grievous pain.26 The petitioners also presented evidence that previously executed prisoners had not received full doses of the first anesthetic drug. Autopsy reports indicated that in at least two cases, full unused syringes of thiopental—the anesthetic—accompanied the bodies of the prisoners to the medical examiner’s office.27 Although these challenges were not decided on the merits due to procedural issues in the case,28 ODOC amended its execution protocol in June 2007 in response to the litigation.29 The new protocol called for “two bilateral doses of each drug to be given simultaneously” in both arms.30 ODOC also amended the protocol to add a five minute wait between administration of the anesthetic and the paralytic.31 This revised protocol further provided that at the end of the five minutes, “the physician present in the Execution Room will monitor the condemned inmate’s level of consciousness through whatever means the physician believes are appropriate.”32 The protocol also included a requirement that the team member who inserted the IV lines be an “EMT-P [i.e., paramedic] or person with similar qualifications and experience in IV insertion.”33 2. Pawatt Pavattv.v.Jones Jones(2010) (2010) 2. In 2010, condemned prisoners filed another lawsuit challenging ODOC’s execution protocol.34 The plaintiffs claimed that ODOC was not adhering to the protocol adopted in the wake of the litigation in Anderson, which had been further modified due to the limited availability of drugs required by the protocol. In 2009, Hospira, the sole domestic manufacturer of thiopental—the anesthetic prescribed by ODOC—ceased production of the drug.35 By 2010, thiopental was scarce and states like Oklahoma began searching for alternate sources



Pls.’ Complaint, Anderson et al v. Jones, No. 05-CV-825 F (W.D. Okla. July 20, 2005). The complainants presented evidence to show, inter alia, that the execution team did not monitor the IV lines to ensure that they were unobstructed and flowing and that there were untrained and unqualified personnel on the execution team (in particular, a phlebotomist whose training did not include establishing IV access or administering IV fluids). Pls.’ Complaint at ¶¶ 42-54, Anderson et al v. Jones, No. 05-CV-825 F (W.D. Okla. July 20, 2005); see also Phlebotomy, Occupational Outlook Handbook, Bureau of Labor Statistics, http://www.bls.gov/ooh/ healthcare/phlebotomists.htm (last visited on Nov. 17, 2016). 25
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Pls.’ Complaint, supra note 25 at ¶¶ 55–57; see also Defs.’ Mot. to Dismiss at ¶¶ 2–5, Anderson v. Jones, No. 05-CV-825 F, (W.D. Okla. Sept. 6, 2005).
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Pls.’ Complaint, supra note 25 at ¶ 61.
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See Taylor v. Workman, 554 F.3d 879 (10th Cir. 2009).



Memoranda to Oklahoma State Penitentiary Warden Simmons from Oklahoma Department of Corrections Director Justin Jones amending OSP-040301, June 13, 2007. After ODOC amended the protocol, the litigation was dismissed as moot because the plaintiffs received sentencing relief. 29
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Procedures for the Execution of Inmates Sentenced to Death, OSP-040301-07, Okla. Dep’t of Corr, effective date Aug. 20, 2007, Section IX. B.1. Note that the protocol at the time required the presence of a physician to monitor consciousness. The current protocol does not require a physician to complete this task and does not require continuous monitoring; it only requires a consciousness check. Moreover, according to the protocol, a doctor is just one type of medical professional who can be a team member. In practice, doctors have participated in executions in OK for years. Although the American Medical Association guidelines for ethical behavior prohibit doctors from participating in executions, such guidelines are neither enforceable nor applicable to all doctors because the AMA is a membership organization. See Ty Alper, The Truth about Physician Participation in Lethal Injection Executions, 88 N.C. L. Rev. 11 (2009), https://ssrn.com/abstract=1424270. 33
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Pls.’ Complaint, Pavatt v. Jones, No. 5:10-CV-141 (W.D. Okla. Aug. 17, 2010).



Bruce Japsen, Chicago Tribune, Jan 21, 2011, http://articles.chicagotribune.com/2011-01-21/business/ct-biz-0122-execution-drug-20110121_1_hospira-executions-capital-punishment. 35
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or replacements of the drug for the three-drug protocol.36 ODOC amended its protocol in October 2010 and specified that it could use either thiopental or pentobarbital as the first drug in the three-drug procedure.37 The petitioners also alleged that the simultaneous administration of drugs through two lines created unconstitutional risks of pain and suffering and that the execution team continued to include untrained personnel who were not adequately monitoring the IV lines.38 Following a limited hearing related to the properties of pentobarbital, the trial court dismissed the prisoners’ claims.39 The U.S. Court of Appeals for the Tenth Circuit affirmed the decision.40 In December 2010, ODOC substituted pentobarbital as the first drug in its three-drug execution procedure and became the first state to use the drug when it carried out the execution of John Duty on December 16, 2010.41 3. Oklahoma’s Reliance on Compounding Pharmacies Throughout 2013 and into 2014, Oklahoma continued to use pentobarbital as the first drug in its three-drug execution procedure. However, as subsequent litigation later revealed, ODOC had not been able to obtain its pentobarbital from Lundbeck,42 the only manufacturer of FDA-approved pentobarbital.43 Instead, Oklahoma and many other states turned to compounding pharmacies—facilities that make small batches of drugs to-order—to obtain pentobarbital.44 Compounded drugs are not FDA-approved and are not evaluated for identity, purity, potency, safety, or effectiveness.45 For a lethal injection execution to proceed and cause death in a humane and constitutional manner, the drugs used must be what they purport to be and work as intended. Compounded drugs are madeto-order and are not subject to the same rigorous oversight as manufactured drugs; thus, when a compounded drug is used in an execution, it is not possible to know with certainty that the drug in the syringe is authentic Erik Eckholm and Katie Zezima, States Face Shortage of Key Lethal Injection Drug, N.Y. Times, Jan. 21, 2011, http://www.nytimes.com/2011/01/22/us/22lethal. html?_r=0. States like Oklahoma and Texas changed their execution protocols to require use of FDA-approved pentobarbital (namely, Nembutal, a product manufactured by the pharmaceutical company Lundbeck) while Arizona, Georgia, Nebraska, and other jurisdictions imported thiopental from foreign distributors in the United Kingdom and India. Chris McGreal, Lethal Injection Drug Production Ends in the US, Guardian, Jan. 23, 2011, http://www.theguardian.com/world/2011/ jan/23/lethal-injection-sodium-thiopental-hospira; see also Owen Bowcott & Chris McGreal, British Firm Denies Exporting Drug for Arizona Execution, Guardian, Oct. 27, 2010, http://www.theguardian.com/business/2010/oct/27/british-firm-denies-exporting-drug. Imported thiopental was used in at least four executions before the DEA ensured that states stopped using it, either by seizing the drugs or arranging for the states to surrender them or agree not to use them. Prisoners from three states challenged the FDA’s failure to block the importation of unapproved thiopental. The U.S. Court of Appeals for the District of Columbia Circuit held that federal law prohibits the FDA from allowing unapproved or misbranded thiopental to enter the country, a ruling that should prevent future importation of thiopental for use in executions. Cook v. Food and Drug Administration, 733 F.3d 1 (D.C. Cir. 2013). With the importation of thiopental effectively blocked, pentobarbital eventually replaced thiopental in both one-drug and three-drug execution protocols and was used in every state that continued carrying out executions. State by State Lethal Injection, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/state-lethal-injection (last visited Apr. 21, 2016). 36
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and effective.46 Potency testing only reveals the strength of the active ingredient. It does not reveal whether additives, impurities, or contaminants are present. Even a miniscule amount of a contaminant can lead to serious responses, including anaphylactic shock or excruciating pain.47 Additionally, lack of transparency prevents the state from knowing whether a compounded drug is effective.48 Six states have carried out at least 72 executions using compounded pentobarbital.49 4. (2014) 4. Glossip Glossipv.v.Gross Gross (2014)



Beginning in late 2013, some states turned to a new drug to serve as the first drug in the three-drug procedure—midazolam. Midazolam is a benzodiazepine drug, most commonly used in clinical practice as a perioperative anxiolytic (anti-anxiety) drug.50 Whereas both thiopental and pentobarbital are barbiturate, anesthetic drugs, midazolam has never been approved by the FDA for use as a sole anesthetic agent for surgical procedures and is not used to maintain anesthesia throughout surgery.51 Prior to Oklahoma’s first use of midazolam in an execution—that of Clayton Lockett in April 201452—the drug had been used in only a handful of executions nationwide. Florida—which abandoned its use of the drug in January 201753—began using midazolam as the first drug in a three-drug procedure at the end of 2013 and carried out seven executions using midazolam prior to Lockett’s execution.54 Like Oklahoma, Florida’s protocol called for the administration of a paralytic drug shortly after administration of midazolam, making it impossible to meaningfully assess the effectiveness of midazolam as an anesthetic.55
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Florida executed William Happ on October 15, 2013, the state’s first execution using midazolam. Media witnesses to the execution reported, “It appeared Happ remained conscious longer and made more body movements after losing consciousness than other people executed recently by lethal injection under the old [drug] formula.” Ben Crair, Photos from a Botched Lethal Injection, New Republic (May 29, 2014), https://newrepublic.com/article/117898/lethal-injection-photos-angel-diazs-botched-execution-florida. 54
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Indeed, the history of midazolam’s use in executions is brief and troubling. Ohio mixed midazolam with hydromorphone in the lengthy, disquieting execution of Dennis McGuire in January 2014.56 Despite the fact that Ohio’s experiment with a combination of midazolam and hydromorphone did not go well,57 Arizona also used the drug combination in the July 2014 execution of Joseph Wood with disastrous results.58 In December 2016, Alabama executed Ronald Smith and used midazolam in its three-drug protocol. During Smith’s execution, he “appeared to be struggling for breath and heaved and coughed and clenched his left fist,” even after apparently being administered midazolam.59 In the two executions where midazolam was used without a paralytic agent, witnesses were able to observe that the prisoners initially lost consciousness, but then regained consciousness and struggled and gasped for breath for protracted periods prior to death.60 As is described later in this chapter, Oklahoma inmate Clayton Lockett also regained consciousness following administration of midazolam.61 In view of midazolam’s questionable efficacy, four condemned prisoners in Oklahoma filed a lawsuit and motion for preliminary injunction in federal court in 2014. That litigation—Glossip v. Gross—argued that the properties of midazolam make it unsuitable as the first drug in a three-drug execution procedure. The prisoners argued that midazolam is not capable of reliably inducing and maintaining the level of anesthesia necessary to prevent the prisoner from experiencing the grievous pain and suffering caused by the second and third drugs.62 The district court denied the motion for preliminary injunction, and the U.S. Court of Appeals for the Tenth Circuit affirmed. The petitioners then appealed to the U.S. Supreme Court, which agreed to hear the case (although only after one of the petitioners, Charles Warner, had been executed). The U.S. Supreme Court’s decision in Glossip v. Gross ultimately affirmed the district court’s denial of a preliminary injunction, largely on the lower court’s rationale.63 First, the Court found that the petitioners failed “to satisfy their burden of establishing that any risk of harm was substantial when compared to a known and available alternative method of execution.”64 Second, the Court found that the district court had not committed clear error “when it found that midazolam is highly likely to render a person unable to feel pain during an execution.”65 The majority opinion deferred to the district court’s conclusions, stressing that the “clear error” standard of review does not entitle appellate courts “to overturn a finding ‘simply because [they] are convinced



Ohio executed Dennis McGuire on January 16, 2014. Media eyewitness reports of the execution observed, “McGuire started struggling and gasping loudly for air, making snorting and choking sounds which lasted for at least 10 minutes, with his chest heaving and his fist clinched. Deep, rattling sounds emanated from his mouth.” McGuire took almost 30 minutes to die. On July 23, 2014, Arizona executed Joseph Wood with the same combination of drugs in an event that lasted over 90 minutes. Maura Dolan, Executions Should Be by Firing Squad, Federal Appeals Court Judge Says, L.A. Times, July 23, 2014. 56
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that [they] would have decided the case differently.’”66 In December 2016, notwithstanding the Supreme Court’s ruling in Glossip, Arizona banned the use of midazolam following its review of the two-hour execution of Joseph Wood.67



II. Secrecy Laws A. National Overview Transparency of the execution process and drugs used in lethal injections can ensure the identity, authenticity, and effectiveness of controlled substances.68 Nevertheless, at least 12 states currently have statutes that permit departments of corrections to withhold key information about the source of execution drugs.69 While all of Id. (internal citation omitted); compare id. (Sotomayor, J., dissenting) (arguing that an appellate court should find clear error when it “is left with the definite and firm conviction that a mistake has been committed”) (internal citation omitted). 66



Janice Williams, Death Penalty Drugs Update 2016: Arizona Bans Controversial Sedative after Botched Execution, Int’l Bus. Times, Dec. 20, 2016, http://www. ibtimes.com/death-penalty-drugs-update-2016-arizona-bans-controversial-sedative-after-botched-2463259 (“A joint stipulation filed by Arizona officials Monday said the Department of Corrections will ‘never again use midazolam, or any other benzodiazepine, as part of a drug protocol in a lethal injection execution.’”). 67



Laws, Regulations, Policies and Procedures for Drug Applications, U.S. Food and Drug Administration, http://www.fda.gov/Drugs/DevelopmentApprovalProcess/ucm090410.htm (last visited Mar. 8, 2017), Program Description, Drug Enforcement Administration Diversion Control Division, http://www.deadiversion.usdoj.gov/prog_dscrpt/index.html (last visited Mar. 8, 2017). 68



Ariz. Rev. Stat. § 13-757 C (“The identity of executioners and other persons who participate or perform ancillary functions in an execution and any information contained in records that would identify those persons is confidential and is not subject to disclosure pursuant to title 39, chapter 1, article 2.”); Ark. Code § 5-4617(g) (“The procedures under subdivision (e)(1) of this section and the implementation of the procedures under subdivision (e)(1) of this section are not subject to disclosure under the Freedom of Information Act of 1967.”); Fla. Stat. § 945.10(l)(g) (“Except as otherwise provided by law or in this section, the following records and information held by the Department of Corrections are confidential and exempt from the provisions of s. 119.07(1) and s. 24(a), Art. I of the State Constitution:. . . Information which identifies an executioner, or any persons prescribing, preparing, compounding, dispensing, or administering a lethal injection.”); Ga. Code, § 425-36(d)(2) (“The identifying information of any person or entity who participates in or administers the execution of a death sentence and the identifying information of any person or entity that manufactures, supplies, compounds, or prescribes the drugs, medical supplies, or medical equipment utilized in the execution of a death sentence shall be confidential and shall not be subject to disclosure under Article 4 of Chapter 18 of Title 50 or under judicial process. Such information shall be classified as a confidential state secret.”); La. Rev. Stat. §15:570 G (The identity of any persons other than the persons specified in Subsection F of this Section who participate or perform ancillary functions in an execution of the death sentence, either directly or indirectly, shall remain strictly confidential and the identities of those persons and information about those persons which could lead to the determination of the identities of those persons shall not be subject to public disclosure in any manner.  Any information contained in records that could identify any person other than the persons specified in Subsection F of this Section shall remain confidential, shall not be subject to disclosure, and shall not be admissible as evidence nor discoverable in any proceeding before any court, tribunal, board, agency, or person.”); Mo. Rev. Stat. § 546.720 (Missouri has made the pharmacy and pharmacist providing compounding drugs a member of the execution team in an attempt to keep their identities secret. The statute requires confidentiality for persons “who administer or provide direct support for the administration of the lethal chemicals.”); N.C. Gen. Stat. § 132-1.2 (Exempts from disclosure the “name, address, qualifications, and other identifying information of 24 any person or entity that manufactures, compounds, prepares, prescribes, 25 dispenses, supplies, or administers the drugs or supplies obtained for any 26 purpose authorized by Article 19 of Chapter 15 of the General Statutes.”); Ohio Rev. Code § 2949.221 (“(B) If, at any time prior to the day that is twenty-four months after the effective date of this section, a person manufactures, compounds, imports, transports, distributes, supplies, prescribes, prepares, administers, uses, or tests any of the compounding equipment or components, the active pharmaceutical ingredients, the drugs or combination of drugs, the medical supplies, or the medical equipment used in the application of a lethal injection of a drug or combination of drugs in the administration of a death sentence by lethal injection as provided for in division (A) of section 2949.22 of the Revised Code, notwithstanding any provision of law to the contrary, all of the following apply regarding any information or record in the possession of any public office that identifies or reasonably leads to the identification of the person and the person›s participation in any activity described in this division: 1) The information or record shall be classified as confidential, is privileged under law, and is not subject to disclosure by any person, state agency, governmental entity, board, or commission or any political subdivision as a public record under section 149.43 of the Revised Code or otherwise.”); S.D. Codified Laws § 23A-27A-31.2 (“Confidentiality of identity of person or entity supplying or administering intravenous injection substance--Violation as misdemeanor. The name, address, qualifications, and other identifying information relating to the identity of any person or entity supplying or administering the intravenous injection substance or substances under chapter 23A-27A are confidential. Disclosure of the foregoing information may not be authorized or ordered. Disclosure of confidential information pursuant to this section concerning the execution of an inmate under chapter 23A-27A is a Class 1 misdemeanor.”); Tenn. Code Ann. § 10-7-504 (h)(1) («identifying an individual as a person who has been or may in the future be directly involved in the process of executing a sentence of death shall be treated as confidential and shall not be open to public inspection. For the purposes of this section “person” includes, but is not limited to, an employee of the state who has training related to direct involvement in the process of executing a sentence of death, a contractor or employee of a contractor, or a volunteer who has direct involvement in the process of executing a sentence of death. Records made confidential by this section include, but are not limited to, records related to remuneration to a person in connection with such person’s participation in or preparation for the execution of a sentence of death. Such payments shall be made in accordance with a memorandum of understanding between the commissioner of correction and the commissioner of finance and administration in a manner that will protect the public identity of the recipients; provided, if a contractor is employed to participate in or prepare for the execution of a sentence of death, the amount of the special payment made to such contractor pursuant to the contract shall be reported by the commissioner of correction to the comptroller of the treasury and such amount shall be a public record. 2) Information made confidential by this subsection (h) shall be redacted wherever possible and nothing in this subsection (h) shall be used to limit or deny access to otherwise public information because a file, a document, or data file contains confidential information.”); Tex. Gov. Code Ann. § 552.1081 (“Information is excepted from the requirements of Section 552.021 if it contains identifying information under Article 43.14, Code of Criminal Procedure, including that of: 1) any person who participates in an execution procedure, including a person who uses, supplies, or administers a substance during the execution; and 2) any person or entity that manufactures, transports, tests, procures, compounds, prescribes, dispenses, or provides a substance or supplies used in an execution.”). 69
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the statutes generally protect the identities of the entities that supply execution drugs, they differ in both the amount of information they define as confidential and the extent to which they prevent disclosure of the information. The most expansive confidentiality statutes, like Oklahoma’s,70 cover broad categories of information about execution procedures and prohibit disclosure of the information under almost all circumstances, including subpoena and civil discovery.71 Other statutes arguably apply only to the disclosure of information in response to a public records request.72 Secrecy laws have been challenged on numerous grounds in both state and federal courts, including challenges under the First and Eighth Amendments, the Due Process Clause, the constitutional guarantee of access to the courts, and the separation of powers. To date, there has been no final judgment invalidating a secrecy law, and the laws have been effective in denying prisoners, the media, courts, and the public access to information about the sources of execution drugs. State secrecy laws have complicated the process of understanding how states have obtained execution drugs. While one legal observer suggested that such laws are “facilitat[ing] an underground economy of death penalty drugs,”73 secrecy laws have been enacted to encourage drug manufacturers or pharmacies to continue to supply lethal injection drugs without fear of public retaliation.74 As is described in greater detail in the next section, Oklahoma obtained five grams of thiopental prior to the execution of Jeffrey Matthews from the Arkansas Department of Corrections when it no longer could purchase the drug from its sole domestic manufacturer. California and Arizona also have traded execution drugs. In September of 2015, Texas repaid a drug debt to Virginia by giving the state pentobarbital to use in the execution of Alfredo Prieto.75 However, federal law requires all persons to obtain appropriate licensing to engage in the trade and distribution of controlled substances.76 Therefore, when states trade and distribute controlled substances—such as trading execution drugs between one another—those states must obtain appropriate licensing to comply with federal law. Secrecy



Comparatively, Oklahoma’s statute is very restrictive. Georgia’s statute, see infra note 126, is widely considered the most restrictive because it makes the information a confidential state secret. However, Oklahoma’s language—“shall not be subject to discovery in any civil or criminal proceedings”—is an effort to keep the secret even in civil or criminal court. This is beyond a public records exemption because it attempts to prevent even judges from reviewing the information. Several other states use similar language. Some states also add civil or criminal penalty, but in terms of preventing the disclosure of information, the language of Oklahoma’s statue is very restrictive. 70



Ga. Code § 42-5-36(d)(2) (The identifying information of any person or entity who participates in or administers the execution of a death sentence and the identifying information of any person or entity that manufactures, supplies, compounds, or prescribes the drugs, medical supplies, or medical equipment utilized in the execution of a death sentence shall be confidential and shall not be subject to disclosure under Article 4 of Chapter 18 of Title 50 or under judicial process. Such information shall be classified as a confidential state secret.”); Ohio Rev. Code § 2949.221 (The information or record shall be classified as confidential, is privileged under law, and is not subject to disclosure .by any person, state agency, governmental entity, board, or commission or any political subdivision as a public record … not be subject to disclosure by or during any judicial proceeding, inquiry, or process… not be subject to discovery, subpoena, or any other means of legal compulsion for disclosure”); Okla. Stat. tit. 22, § 1015 B (“The identity of all persons who participate in or administer the execution process and persons who supply the drugs, medical supplies or medical equipment for the execution shall be confidential and shall not be subject to discovery in any civil or criminal proceedings.”) 71
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Nathaniel A. W. Crider, What You Don’t Know Will Kill You: A First Amendment Challenge to Lethal Injection Secrecy, 48 Colum. J.L. & Soc. Probs. 1, 27 (2014) (describing the actions of the Missouri Department of Corrections, when it “gave one of its officers $11,000 dollars in cash and sent him into Oklahoma to purchase lethal injection drugs from a compounding pharmacy not licensed to sell drugs in Missouri”). 73
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21 U.S.C. § 822(a)(1) (“Every person who manufactures or distributes any controlled substance . . . shall obtain annually a registration issued by the Attorney General in accordance with the rules and regulations promulgated by him”.); see also Pharmacist’s Manual, Drug Enforcement Administration, https://www.deadiversion. usdoj.gov/pubs/manuals/pharm2/pharm_manual.htm (“Under the framework of the CSA, all controlled substance transactions take place within a ‘closed system’ of distribution established by Congress. Within this ‘closed system’ all legitimate handlers of controlled substances – manufacturers, distributors, physicians, pharmacies, and others, must be registered with DEA (unless exempt) and maintain strict accounting for all controlled substance transactions.”). 76
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laws prevent the public from fully knowing whether states violate federal law when obtaining these drugs, but states are willing to acknowledge when they have received proper licensing.77 States face similar state and federal regulations when purchasing execution drugs from compounding pharmacies. State statutory schemes governing sales of drugs from compounding pharmacies generally require a pre-existing doctor-patient relationship—a particularized patient need that cannot be met with an over-thecounter product—and a patient-specific prescription.78 Departments of corrections in several states, however, have found ways to circumvent these requirements, including by retaining a doctor to write a prescription for the drug and promising the pharmacies that their identities will be kept confidential.79 When the state is not required to disclose the source of its drugs, any failures to meet statutory requirements (or the affirmative steps it has taken to work around those requirements) are not revealed. Other states have allegedly illegally imported—or attempted to illegally import—drugs from overseas.80 The extent of extra-legal activities to obtain drugs is not and cannot be known due to secrecy laws that allow states to keep information concerning these activities hidden. B. Oklahoma’s Secrecy Laws In 2011, the Oklahoma Legislature revised the state’s capital punishment statute to prohibit the disclosure of information that identifies any parties that supply drugs for executions, and to exempt the purchase of execution drugs from the requirements of the Oklahoma Central Purchasing Act.81 By permitting ODOC to purchase execution drugs with petty cash, the statute creates a mechanism for ODOC to complete the transaction outside of the standard state purchasing process. This means ODOC can make the purchase without creating a record, thereby limiting review by the state, courts, or public concerning the legality or propriety of the purchase, or concerning other accountability issues such as the origin, cost, and reliability of the drugs. ODOC has declined to disclose information about the suppliers of its execution drugs.82 While the Oklahoma Legislature amended the execution statute to make confidential the sources of execution drugs, Jolie McCullough, Texas Sues FDA Over Seized Execution Drugs, Tex. Tribune, Jan. 3. 2017, https://www.texastribune.org/2017/01/03/texas-ag-ken-paxton-suesfda-over-import-execution/ (Texas acknowledging that the state received the proper import license when attempting to obtain an anesthetic previously used by the state in executions from India). 77



See General Requirements, 26 Okla. Reg. 2276 (July 7, 2009) (“In specific circumstances a pharmacist may compound an appropriate quantity of a drug . . . based on documentation provided by the prescribing physician of a patient specific medical need”); see also 26 Okla. Reg. 2276 (July 7, 2009) (amended at 30 Okla. Reg. 2010 (July 25, 2013)) («since compounding is already based on the practitioner/ patient/ pharmacy triad, this should be satisfied when a practitioner writes and order to administer the drug in the medical record»; «a compound product shall NOT be sold to a third party for resale»), at https://www.ok.gov/pharmacy/ documents/2013%20Law%20Book.pdf. 78
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it also broadened the categories of drugs that may be used in an execution. Whereas the previous law had specified an “ultrafast-acting barbiturate,” the new statute allows for use of any “lethal quantity of a drug or drugs.”83 The Oklahoma execution statute delegates authority to ODOC to determine the execution protocol, including which drugs may be used in executions, without notice, process, transparency, or oversight. This secrecy also masks the extent to which the Office of the Attorney General and other state officials also take part in the determination of the protocol. A recent lawsuit uncovered that, following the botched execution of Clayton Lockett in April 2014,84 “top state officials have repeatedly tried to pass the buck regarding responsibility for various problems with Oklahoma’s lethal injections.”85 C. Legal Challenges to Oklahoma’s Secrecy Laws Condemned prisoners—specifically, Clayton Lockett and Charles Warner— have challenged the new secrecy provisions of the execution statute, alleging violations of due process and the right of access to the courts.86 Lockett and Warner’s civil lawsuit was filed in February 2014, two months before Lockett’s execution, and initially resulted in a grant of summary judgment by the state trial court. The court found that the secrecy laws—which mandate confidentiality of “[t]he identity of all persons who participate in or administer the execution process and persons who supply the drugs, medical supplies or medical equipment for the execution,” and exempt “[t]he purchase of drugs, medical supplies or medical equipment necessary to carry out the execution” from the provisions of the Oklahoma Central Purchasing Act87—were an unconstitutional denial of access to the courts under the Oklahoma Constitution.88 When the state trial court’s declaratory judgment decision was appealed to the Oklahoma Supreme Court, the court transferred the accompanying applications for stay of execution to the Oklahoma Court of Criminal Appeals (OCCA). The OCCA refused to assume jurisdiction, reasoning that its authority to issue stays of execution was limited to a pending action in which a death row inmate challenges his conviction or sentence of death.89 Although the Oklahoma Supreme Court maintained that the OCCA did have the authority to issue a stay, it nevertheless issued one, finding that to do otherwise would “leave the appellants with no access to the courts for resolution of their ‘grave’ constitutional claims.”90 In response to the Oklahoma Supreme Court, Governor Mary Fallin issued an executive order stating that the court had acted “outside the constitutional authority of that body” in staying the executions.91 The governor Okla. Stat. tit. 22, § 1014 (“The punishment of death shall be carried out by the administration of a lethal quantity of a drug or drugs until death is pronounced by a licensed physician according to accepted standards of medical practice.”). 83
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Id. at 61 (“The ‘rule of necessity’ now demands that we step forward. The rule is a well-established, common-law principle. Generally, it requires a judge to remain in a case regardless of the judge’s preference, if the sole power to decide a controversy resides in that official. Here, the Court of Criminal Appeals’ refused to exercise its rightfully placed jurisdiction, and left this Court in an awkward position. We can deny jurisdiction, or we can leave the appellants with no access to the courts for resolution of their ‘grave’ constitutional claims. As uncomfortable as this matter makes us, we refuse to violate our oaths of office and to leave the appellants with no access to the courts, their constitutionally guaranteed measure.” (emphasis added)). 90
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concluded that she could not “give effect to the order” and “remain consistent with [her] oath of office.”92 Still, out of deference to the court, she stayed Lockett’s execution for seven days and directed the attorney general to seek guidance from the OCCA on how to implement the execution order. The next day, April 22, 2014, State Representative Mike Christian introduced a resolution seeking impeachment of the five members of the Oklahoma Supreme Court who had voted in favor of issuing stays of execution for the plaintiffs, citing as grounds “willful neglect of duty and incompetence.”93 On April 23, 2014, the Supreme Court reversed the trial court’s findings, allowing Lockett’s and Warner’s executions to proceed.94 Lockett was executed on April 29, 2014.



III. Problematic Executions The first protocol promulgated by ODOC in 1978 was a two-drug protocol: thiopental and a paralytic drug (from a choice of three chemical paralytics).95 That protocol was never used in an execution. In 1981, after consultation with Dr. Chapman, Oklahoma’s Chief Medical Examiner—who, as discussed above, first recommended a method for execution by lethal injection—ODOC amended the protocol to add potassium chloride as the third drug in the procedure. Dr. Chapman’s explanation for the addition of potassium chloride is not entirely clear.96 Before ODOC carried out its first execution by lethal injection, Dr. Chapman raised concerns about potential problems with the administration of the new method.97 Specifically, he warned that if the drugs were not administered properly, the prisoner’s death would be prolonged and he could be subjected to severe pain.98 A. Problematic Executions Prior to April 2014 Oklahoma has had a number of high profile executions since the early 1990s, and ODOC performed several troubling executions prior to the execution of Clayton Lockett in April 2014.99 Some of the executions, detailed below, are illustrative of the risks inherent in the three-drug procedure, while others demonstrate the risks of maladministration of the execution protocol. Robyn Lee Parks, who was executed in 1992, reportedly had a violent reaction to the drugs. Approximately two minutes after the execution began, the muscles in his jaw, neck, and abdomen began to react spasmodically for approximately 45 seconds. Parks continued to gasp and violently gag until he died—11 minutes after the drugs were first administered. A Tulsa World reporter described the execution as “painful and ugly,” “scary,” and “overwhelming, stunning, disturbing.”100 In 1997, Scott Dawn Carpenter was executed by lethal injection. Carpenter reportedly began to “gasp and shake. ‘This was followed by a guttural sound, multiple spasms and gasping for air’ until his body stopped moving, three minutes later.’”101
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Loyd LaFevers was executed in 2001. Witnesses reported he convulsed and gasped for breath, his chest heaving and his body rising off the gurney.102 His eyes stayed open and he had a bruise and swelling in his left arm around the IV insertion point.103 After six minutes of convulsions he was pronounced dead.104 The autopsy report by the Oklahoma State Medical Examiner’s Office stated that LaFevers’ IV “infiltrated after the first drug was administered.”105 The autopsy report also stated that “[t]he family of (LaFevers) is accusing prison officials of diluting the execution drugs or gave it [sic] in the wrong order to make this inmate suffer” and that “[a] prison unit manager had sent two letters to the clemency board stating that this inmate needed to die.” In 2006, Oklahoma executed 74-year-old John Boltz. Boltz’s execution was delayed an hour because the medical team had trouble inserting an IV, and he was ultimately executed using a single IV placed in his femoral vein in the groin (the same type of IV that was improperly inserted in Lockett’s execution). In a subsequent hearing, Warden Marty Sirmons testified that the doctor carrying out the execution had difficulty establishing an IV. The doctor was not “completely familiar” with operation of the IV supplies provided by the prison.106 Michael Wilson was executed in January 2014 using compounded pentobarbital as the first drug in the threedrug process. After the start of the execution, witnesses heard Wilson say, “I feel my whole body burning.”107 Plaintiffs in lethal injection litigation have alleged additional problematic executions.108 B. The Execution of Clayton Lockett Clayton Lockett’s execution in April 2014 was widely reported in state and national media outlets.109 During the execution, Lockett initially lost consciousness, then subsequently regained consciousness and exhibited signs of pain and struggle.110 Members of the execution team did not know how to address the situation, and the governor cancelled the execution, after which the drugs eventually circulated through Lockett’s system and caused his death.111 The execution and its aftermath led to sustained national and international media coverage scrutinizing the details of the execution and the subsequent actions of state officials. After the execution, the governor appointed the commissioner of the Oklahoma Department of Public Safety (DPS) to fully investigate the events leading up to and surrounding the execution.112 This section summarizes the main findings from the DPS report, public records, and media reports. 102
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1. Lockett’s Execution After Lockett was brought into the execution chamber and secured to the gurney, an emergency medical technician, licensed as a paramedic, began the IV insertion process.113 The paramedic—who had been licensed in emergency medical services for over 40 years and been a licensed paramedic for over 20 years—estimated that she had participated in all but two lethal injection executions in Oklahoma.114 The paramedic’s assignment during the execution was to start an IV, ensure a proper infusion of saline, attach a cardiac monitor to the prisoner, and ensure that the drugs were administered at the correct time and speed.115 She reported that she did not receive any training from ODOC for her role on the execution team.116 When the paramedic first attempted IV access in the left arm, she obtained flashback, an indication of successful vein puncture.117 However, she did not have adhesive tape at hand and was unable to secure the catheter in place and the vein became unviable.118 The paramedic attempted two additional IV insertions into the left arm without success.119 At this point, the physician became involved.120 The physician’s license was current, he was certified in family medicine, and worked in emergency medicine.121 The physician had previously been involved in one other execution, four to five years earlier.122 Two days before the execution date, he was contacted by ODOC and asked to fill in for another physician who had a scheduling conflict.123 The physician understood that his duties were to assess Lockett’s consciousness during the execution and to pronounce his death.124 Both the physician and the paramedic sought to place an IV but were repeatedly unsuccessful.125 The physician ultimately made the decision to obtain IV access via the femoral line, located in the upper thigh.126 Because other needles requested by the physician were not available, the physician used “a short 1¼ [inch] needle” to set the IV.127 He told DPS investigators that he had never attempted femoral vein access with that short of a needle.128 After Lockett’s scrub pants and underwear were cut in order to expose the femoral area, the physician inserted the needle into Lockett’s groin area. He obtained good flashback, and believed that he had successfully punctured the femoral vein.129 The physician described the line as “positional” because “you had to have it in the 113
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Physician Transcript at 2142, The Execution of Clayton D. Lockett, Oklahoma Highway Patrol Investigation # 14-0189SI, May 27, 2014 [hereinafter Physician Transcript] (on file with author). 121
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right position and if you moved it, it was bending the catheter.”130 However, the physician reported that the line was “flowing.”131 Someone asked him about setting a second IV line, but he said he did not think he would be able to get another line, and he was not going to attempt it.132 This was not the first execution in Oklahoma that proceeded with only one IV line.133 Warden Anita Trammell—who retired in October 2015—made the decision to cover the IV insertion area in order to maintain Lockett’s dignity because his genital area was exposed. This meant that no member of the execution team could observe the IV site and monitor for problems. It was Warden Trammel’s responsibility to observe the IV insertion point for problems, and she believed that if the IV site was visible, the subsequent problems with the line would have been detected earlier.134 Shortly after the IV was inserted, Warden Trammel announced that it was time for the execution to begin. As required by the protocol, the physician assessed Lockett’s consciousness five minutes after the administration of the first drug, midazolam, and determined he was still conscious.135 The physician waited two minutes, checked Lockett again, and declared him unconscious.136 The vecuronium bromide, saline flush, and one full and one partial syringe of potassium chloride were administered.137 Sometime after the administration of the second and third drugs began, Lockett regained consciousness. The ODOC Director at the time, Robert Patton, was observing the execution from the witness room and gave the following description: [Y]ou can see him start moving, start straining against the restraints, heard at least two utterances from him. I did hear the word “man,” although many have reported they heard other words, I can’t testify he did. I believe I heard him say the word “man,” he did strain, he did—I guess a good word is to kinda bear [sic] his teeth a little bit. He had appeared, and by no means am I a medical professional, but it did appear that he was at least [having] tremors. I’m not sure it was convulsions, but there were—he was having tremors in his legs, mainly. You know, the reaction from the witnesses was pretty intense.138 The physician lifted the sheet that had been covering Lockett and recognized that the IV had infiltrated and observed an area of swelling under Lockett’s skin at least the size of a golf ball.139 Warden Trammel observed clear liquid and blood around Lockett’s groin area.140 At the direction of Warden Trammel, the blinds of the execution chamber were lowered and the paramedic returned to the execution chamber.141 The physician decided to attempt to set another femoral line in Lockett’s 130
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Id. The physician also said that IV lines are normally monitored by watching the flow of the IV line and the area around the insertion point for any signs of infiltration, neither of which occurred during Lockett execution. Physician Transcript, supra note 121 at 2165–66. 134
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left side and pierced the femoral artery, instead of the vein.142 The physician believed the drugs were being absorbed into the tissue and so efforts to set a second line stopped.143 Warden Trammel asked whether it would be possible to resuscitate Lockett, but the physician stated that he would need to go to a hospital.144 Lockett died 24 minutes after the announcement to call off the execution.145 2. DPS Investigation As previously mentioned, Governor Fallin issued an executive order appointing the commissioner of DPS to lead an internal investigation of Lockett’s execution.146 The state announced that it would not carry out executions pending the outcome of the investigation. On September 30, 2014, DPS issued an executive summary of its investigation, identifying specific errors that occurred during the execution and systemic problems with ODOC’s approach to carrying out executions.147 Although the executive summary “concluded that Oklahoma’s execution was fundamentally sound,” it identified both specific problems that occurred during Lockett’s execution and more general concerns in ODOC’s performance of its execution responsibilities.148 The executive summary also recommended that ODOC make several changes to improve its execution protocol and procedures across 11 categories: observation of IVs; training and maintenance of logs; supplies; contingency planning; formal continuing training for execution team members; formal after-action review; defined execution terminology; appropriate spacing of executions; improved communications; disposition of property; and witness briefing.149 ODOC announced a revised execution protocol, which purported to address the deficiencies identified in the executive summary.150 C. The Execution of Charles Warner 1. Warner’s Execution Although the state’s execution protocol requires serial administration of three drugs—midazolam, vecuronium bromide, and potassium chloride—it was revealed that, in January 2015, Charles Warner had been executed
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Corinna Barrett Lain, The Politics of Botched Executions, 49 U. Rich. L. Rev. 825, 832–33 (2015) (“Oklahoma’s governor held a press conference as well . . . announcing that she had tapped her public safety commissioner to conduct an ‘independent review’ of the incident and that she would stay further executions until the review was completed. The Public Safety Commissioner is a member of the governor’s cabinet and reports directly to her. He also oversees Oklahoma’s prisons, is a former employee of ODOC, and was in the execution chamber when Lockett was executed.”). 146
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DPS Executive Summary, supra note 5 at 26–29. Many of the recommended changes revealed deficiencies in ODOC’s practices, e.g., “The IV catheter insertion point(s) should remain visible during all phases of the execution and continuously observed by a person with proper medical training in assessing the ongoing viability of an IV,” id. at 26; “ODOC should obtain from the selected pharmacist one complete, additional set of each execution drug being utilized for an execution to be used in the event an issue arises with the primary set,” id. at 27; “ODOC should consult with appropriate medical personnel to determine any and all supplies or equipment necessary including but not limited to” heart monitoring equipment, venous ultrasound equipment, and appropriate needle/catheters for establishing IV access, id.; and “ODOC should establish formal and continual training programs for all personnel involved in the execution process” and “should explore successful training procedures used by other correctional institutions and implement accordingly,” id. at 28. 149
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through potassium acetate, which the state purchased in lieu of potassium chloride.151 These revelations came to light several months after Warner’s execution.152 Moreover, the state nearly repeated its mistake in the scheduled execution of Richard Glossip, but that execution was stayed by Oklahoma’s governor once it became known that potassium acetate—rather than potassium chloride—was to be used in Glossip’s execution.153 2. Grand Jury Investigation In October 2015, the Oklahoma Office of the Attorney General filed a request with the OCCA to indefinitely stay executions to provide time to investigate the use of “a drug contrary to protocol,”154 an investigation undertaken by a multicounty grand jury.155 The grand jury began issuing subpoenas that same month156 and received evidence in sessions held monthly from October 2015 to May 2016.157 In May 2016, it issued its 105page report—which identified systemic problems and numerous failures on the part of individuals involved in the execution process—but returned no indictments.158 The grand jury determined that the use and attempted use of potassium acetate occurred primarily for two reasons: First, the execution protocol “lacked controls to ensure that the proper execution drugs were obtained and administered.”159 Second, “there was an inexcusable failure to act on the part of a few individuals.”160 The grand jury identified the following failures in its report: 1. The ODOC director orally modified the execution protocol without authority; 2. The pharmacist ordered the wrong execution drugs;161 3. General counsel to ODOC failed to inventory the execution drugs as mandated by state purchasing requirements;
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Id. at 75. The grand jury found that the execution protocol required no verification of the drugs and that this failure manifested itself in several ways. Id. at 81. The execution protocol did not identify a specific individuals responsible for verifying the proper execution drugs were ordered. The May 2014 version of the Oklahoma execution protocol included provisions to ensure the receipt and labeling of the correct execution drugs by assigning this task to the Special Operations Team Leader, but for unknown reasons this provision was removed from future versions. Id. The director’s unilateral change tasking ODOC general counsel with procuring the drugs—instead of the H Unit Section Chief—led to an “overall lack of accountability.” Id. at 83. Further, “confusion was rife among execution team members regarding who was responsible for verifying receipt of the drugs.” Id. The chain of custody form was insufficient because it did not list the name of drugs, as had been required by previous versions of the protocol. Id. at 85. “In short, the failure to include provisions requiring specific individuals to verify that the proper drugs were received led directly to the use of potassium acetate in the Warner execution and receipt of potassium acetate for the scheduled Glossip execution.” Id. at 84. 159
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The pharmacist testified that he received the three drugs required for Warner’s execution—midazolam, rocuronium, and potassium chloride—on November 20, 2014, but realized that the potassium chloride had been ordered for another customer, a mix-up that required a subsequent order for ODOC. Id. at 25. When placing this order, the pharmacist erroneously ordered potassium acetate instead of potassium chloride; he could not explain the mistake. Id. at 25–26. Prior to the scheduled Glossip execution, on June 30, 2015, the pharmacist reordered potassium acetate and failed to verify the selections in the ordering system because he erroneously believed the November 2014 order to be correct. Id. at 26. The pharmacist testified that did not intentionally order the incorrect drug, but instead “did not look close enough” and learned that he had ordered the wrong drug nine months after Warner’s execution and thirty minutes before Glossip’s scheduled execution. Id. at 21. 161
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4. An agent with ODOC’s Office of Inspector General failed to inspect the execution drugs while transporting them into the Oklahoma State Penitentiary; 5. The warden failed to notify anyone in ODOC that potassium acetate (and not potassium chloride) had been received; 6. Multiple officials (e.g., a unit section chief, the IV team) failed to observe that ODOC had received the wrong execution drugs; 7. ODOC protocol failed to define important terms and lacked controls to ensure that proper execution drugs were obtained and administered; and 8. General counsel to the governor advocated that ODOC proceed with the Glossip execution using an incorrect third drug.162 The grand jury’s investigation uncovered that, prior to Glossip’s scheduled execution in September 2015, a deputy attorney general explicitly had informed the governor’s general counsel that potassium acetate had been used in Warner’s execution in January; that potassium acetate also would have to be used in Glossip’s execution, because potassium chloride remained unavailable; and that, as a factual matter, the two substances were not interchangeable.163 In response, the governor’s general counsel disputed the deputy attorney general’s accurate characterization of potassium acetate, told the deputy attorney general to “Google it,” and stated that a motion to stay Glossip’s execution would “look bad for the State of Oklahoma because potassium acetate had already been used in the Warner execution.”164 Ultimately, the governor agreed with the legal opinion of the Office of the Attorney General—namely, that it would violate ODOC’s execution protocol to use potassium acetate—and stayed Glossip’s execution.165 In addition to these findings, the grand jury found multiple deficiencies in the process by which ODOC procured execution drugs.166 To legally obtain and store the drugs called for in the execution protocol, ODOC must register with the U.S. Drug Enforcement Agency (DEA) and the Oklahoma Bureau of Narcotics and Dangerous Drugs (OBNDD).167 Despite numerous conversations with OBNDD’s attorneys regarding methods of legally obtaining and storing execution drugs, the “Department never obtained OBNDD or DEA registration allowing it to possess and/or store execution-related drugs prior to the Warner execution or scheduled Glossip execution.”168 Moreover, ODOC’s general counsel paid approximately $870 in cash for the drugs used in Warner’s execution, a request made in “an undated, unsigned, handwritten note, presumably from the [ODOC]’s General Counsel.”169 The grand jury concluded that ODOC had failed to follow state purchasing requirements and this failure contributed to the use and near use of potassium acetate.170 162
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Id. at 70–71. The grand jury also determined that the Governor’s general counsel had “flippantly and recklessly disregard[ed] the written Protocol and the rights of Richard Glossip” in arguing for the use of potassium acetate. Id. at 100. 165
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Id. at 19–21. OBNDD’s General Counsel testified before the grand jury that he had no idea how ODOC had properly obtained the drugs for Warner’s execution and the scheduled execution of Glossip. Id. However, during the course of the grand jury’s investigation, the Oklahoma legislature passed—and the Governor signed—a bill allowing ODOC to register as a hospital with OBNDD without first meeting the Oklahoma State Health Department’s hospital licensure requirements. Id. at 21. Consequently, ODOC may now store execution drugs on-site without the previously-mandatory license. Id. 168
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Id. at 28–29. A typed and dated receipt signed by the general counsel acknowledged receipt of funds from ODOC’s chief financial officer. Id.



Id. at 84. Oklahoma law also requires agencies to use written contracts or purchase orders when purchasing property, services, or labor, a requirement not met in ODOC’s purchase of execution drugs. Id. The grand jury concluded that ODOC’s general counsel did not satisfy these requirements out of concerns for confidentiality (on the belief that Section 1015(B) of Title 22 mandates secrecy and thereby abrogates state purchasing requirements). Id. at 89; see also id. at 89–91. 170
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The grand jury found that the execution protocol lacked controls to ensure the proper execution drugs were obtained and administered.171 The grand jury further found the execution protocol to be vague, poorly drafted and subject to multiple interpretations.172 For example, the protocol did not include a definition of “execution inventory” and therefore could not guarantee an accounting of the drugs.173 Further, ODOC’s post-execution review proved inadequate to detect that potassium acetate had erroneously been used in Warner’s execution.174 The grand jury found that the review lacked substance and “amounted to little more than a cursory review in a process requiring greater oversight.”175 The grand jury also found that critical members of the execution team were inadequately trained.176 Ultimately, the grand jury concluded that Warner’s death was humane but not performed in compliance with the protocol.177 It also found that, as Warner had not been notified that potassium acetate would be used in his execution, he was prevented from challenging the procedure prior to his death.178 Pursuant to its findings, the grand jury made the following recommendations:179
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Id. at 77.
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Id. at 77, 79.
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Id. at 80.
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Id. at 49.



Id. at 93. The ODOC’s general counsel refused to release documents identifying any execution team members, which hindered the reviewer’s ability to review the necessary execution-related documentation. Id. at 50. The grand jury also noted that, while numerous ODOC employees, members of the Board of Corrections, officials in the governor’s office, and officials in the Office of the Attorney General had received documents detailing the execution—including the autopsy report with references to potassium acetate—no one noticed that potassium acetate had been used instead of potassium chloride. Id. at 51. Attorneys with the federal public defender’s office also received Warner’s autopsy report but failed to observe that the wrong drug had been used. Id. at 55. 175



Id. at 11–16. For example, the Report found that, prior to Warner’s execution, the director and general counsel never provided the IV team leader a written copy of the execution protocol and that training sessions “lacked key components” and were, by and large, not attended by members of the IV team. Id. at 12–13. 176
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Id. at 73.
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Id. at 74.
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Note that the recommendations are not listed in this exact order in the Grand Jury Report.
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1) The execution protocol should be revised again to clearly define terms and duties.180 2) ODOC should consider adding potassium acetate to the protocol.181 3) The protocol should require verification of execution drugs at every step.182 Passage of Senate Bill 884 will put ODOC in a position to register with the OBNDD and store execution related drugs on-site.183 ODOC should require the drugs be ordered in writing and specifically forbid drug substitution.184 Recognizing ODOC’s confidentiality interests, the grand jury recommended “[i]f necessary, legislation should be sought exempting from disclosure the order form and related documents that could be used to identify the pharmacist, wholesaler, and/or physician taking part in the acquisition of execution drugs.”185 4) Administrators should not serve in dual roles.186 For example, the warden should not have both administrative contact with condemned prisoners in the thirty-five days leading up to the execution, as required by the protocol, and later take an active role in the execution.187 ODOC should follow state laws requiring the documentation of purchases and inventories while safeguarding the privacy of those participating in execution of the death penalty.188 5) An independent third party, bound by confidentiality, should be responsible for conducting the post execution Quality Assurance Review.189 Individuals involved in the execution process must be thoroughly trained on the execution protocol.190 Individuals must be free to “question anything that appears out of the ordinary” and “anything they observe that does not seem right.”191 To increase accountability, ODOC should consider appointing an ombudsman to be on-site during executions and available to execution team members who need anonymity to feel comfortable raising concerns.192



IV. Recent Developments Regarding Alternative Methods of Execution In the face of the declining administration of the death penalty, due in large part to de facto moratoriums resulting from problems with executions and lethal injection litigation, several states—including Oklahoma, Utah, and Tennessee—have passed legislation authorizing the use of other methods of execution, both old and new. In March 2015, Utah brought back the firing squad.193 In September 2014, Tennessee passed legislation making use of the electric chair compulsory if drugs used for the state’s lethal injection protocol could not be
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Brady McCombs, Utah Brings Back the Firing Squad, so How Does It Work?, Associated Press, Mar. 24, 2015, https://www.yahoo.com/news/utahs-firing-squaddoes-071036815.html. 193
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obtained.194 In Oklahoma, State Question 776—a voter referendum on the November 2016 ballot—passed overwhelmingly.195 The measure allows for the state to designate any method of execution if the current method is found unconstitutional.196 These measures, however, may be largely symbolic. Whether electrocution, lethal gas, or death by firing squad offers states alternatives that are viable or sustainable for the practical administration of the death penalty is being debated across the country. States switched to lethal injection from the electric chair or the gas chamber in large part because it was significantly less expensive, but states also moved away from those methods because they were prone to gruesome spectacle.197 Since 2006, only seven out of 444 executions in the U.S. used methods other than lethal injection—six by electrocution and one by firing squad.198 Between 2006 and 2013, Virginia electrocuted four individuals—all of whom chose the method over lethal injection—and South Carolina and Tennessee performed one execution each by electrocution.199 Utah is the only state that has performed executions by firing squad. It has used the method three times in its history, most recently in 2010.200 In April 2015, Oklahoma’s governor signed legislation authorizing execution by nitrogen gas as a backup method in the event that lethal injection drugs cannot be obtained or lethal injection is declared unconstitutional. Electrocution would be authorized if nitrogen gas were disallowed. The legislation also allows for execution by firing squad as a method of last resort if all other methods are barred.201 A member of the Oklahoma House of Representatives arranged for several researchers from East Central University to research the question of whether nitrogen hypoxia could serve as an “effective and humane alternative” to the methods of execution currently authorized by Oklahoma law.202 The researchers found that executions by nitrogen hypoxia would be humane, not require the assistance of medical professionals, be simple to administer, and not depend on the cooperation of the prisoner. They also found that nitrogen is readily available for purchase and availability would not be a problem. Based on these findings, the study recommended that “inhalation of nitrogen be offered as an alternative method of administering capital punishment in the state
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Ed Payne & Mariano Castillo, Tennessee to Use Electric Chair When Lethal Drugs Unavailable, CNN (Sept. 8, 2014), http://www.cnn.com/2014/05/22/us/tennessee-executions.



66.36% of voters supported State Question 776, while 33.64% voted against the measure. See Oklahoma Election Results, Oklahoma Board of Elections, https:// www.ok.gov/elections/support/20161108_seb.pdf at p.29 (2016). 195



State Question that Protects the Death Penalty in Oklahoma Passes Overwhelmingly, KFOR-TV (Nov.8, 2016), http://kfor.com/2016/11/08/state-question-that-protects-the-death-penalty-in-oklahoma-passes-overwhelmingly/. 196
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See Searchable Execution Database, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/views-executions (under “Year” filter by “2006” through “2017”) (last visited Mar. 8, 2017). 198
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See id. (under “Year” filter by “2006” through “2013” and under “Method” filter by “Electrocution” and “Firing Squad”) (last visited Mar. 8, 2017).



Descriptions of Execution Methods: Firing Squad, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/descriptions-execution-methods?scid=8&did=479#firing (last visited Mar. 8, 2017). 200



See Sandra Davidson & Michael Barajas, Masking the Executioner and the Source of Execution Drugs, 59 St. Louis L.J. 45, 88 (2014) (“Oklahoma law says that firing squads will only be used if both lethal injection and electrocution are declared constitutionally infirm.”); Austin Sarat, The Trouble with Oklahoma’s New Execution Technique, Politico, Apr. 4, 2015, http://www.politico.com/magazine/story/2015/04/oklahoma-death-penalty-gas-chamber-117156; Methods of Execution, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/methods-execution?scid=8&did=245#ok (last visited Mar. 6, 2017). 201



Michael P. Copeland et al. Nitrogen Induced Hypoxia as a Form of Capital Punishment at 2, https://localtvkfor.files.wordpress.com/2015/03/nitrogen-hypoxia. pdf [hereinafter Nitrogen Induced Hypoxia]. State Rep. Mike Christian, who introduced the bill, told The Huffington Post that death by nitrogen asphyxiation was “revolutionary” and that “it’s cheaper than lethal injection, which he estimates costs around $500 per execution.” See Jake Godin, Nitrogen Backup Plan Is Another Okla. Execution First, Newsy, Apr. 18, 2015, at http://www.newsy.com/videos/nitrogen-backup-plan-is-another-okla-execution-first. The investigation into nitrogen gas is the first known instance of a state official in Oklahoma seeking scientific and medical research into a method of execution prior to selecting that method. 202
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of Oklahoma.”203 However, ODOC has not promulgated a protocol for execution by nitrogen hypoxia.204



V. Conclusion and Recommendations Recent problems with executions—in both Oklahoma and other death-penalty jurisdictions—have resulted in greater public scrutiny of execution protocols. Absent implementation of the following recommended measures or similar reforms, the efficacy, transparency, and humaneness of Oklahoma’s execution procedures will likely remain in question, and, thus, arguably constitutionally infirm. The Commission’s recommendations fall under two broad categories: first, the established execution protocol; and second, transparency and accountability in adherence to that protocol. Recommendation 1: Oklahoma should adopt the most humane and effective method of execution possible, which currently appears to be the one-drug (barbiturate) lethal injection protocol. Oklahoma should develop a process for continuous review of its execution protocol to ensure that the state is using the most humane and effective method possible. Because variations on the three-drug protocol—in Oklahoma and elsewhere—have failed to provide a reliable, humane, and effective method of execution, and because one-drug protocols have not demonstrated comparable failings and appear to present fewer problems, Oklahoma policymakers should strongly consider replacing Oklahoma’s present three-drug protocol with a one-drug protocol. Currently, the one-drug protocol appears to be the “best practice.” Oklahoma policymakers should continue to investigate humane and effective means for carrying out executions, particularly with respect to lethal injection. Recommendation 2: The Oklahoma Department of Corrections should revise its execution protocol to provide clear direction to department personnel involved in preparing for and carrying out executions. These revisions should, at minimum, provide comprehensible definitions for potentially ambiguous terms within the protocol and specify who within the department’s chain of command has the authority and responsibility to perform critical steps in the execution process.  This recommendation echoes the first recommendation of the May 2016 report of the multicounty grand jury (Grand Jury Report), which was convened in October 2015 to study the Oklahoma Department of Corrections (ODOC) execution protocol. In its 105-page report, the grand jury ultimately recommended that the execution protocol be revised again. In identifying systemic problems with executions in Oklahoma, the Grand Jury Report noted that ODOC’s execution protocol “in place for the [Charles] Warner execution and the scheduled [Richard] Glossip execution failed to define key terms and failed to clearly assign duties in some instances.”205 The Commission understands that ODOC is presently revising its execution protocol and hopes that it will include these suggestions regarding clear definitions and delineation of authority and responsibilities. However, the authors of the Report acknowledged the lack of scientific literature addressing the effectiveness of nitrogen for the purpose of carrying out executions. The available data was limited to experiments involving human subjects breathing nitrogen until they became unconscious, documented suicides involving nitrogen, and research into high altitude pilot training. Nitrogen Induced Hypoxia, supra note 202, at 4. 203



A collateral recommendation of the multicounty grand jury convened to review the execution of Charles Warner was that ODOC should retain experts to advise the State on the newly-enacted alternative to lethal injection, nitrogen hypoxia. Grand Jury Report, supra note 5 at 76. Further,“[i]t is the recommendation of the Multicounty Grand Jury that further research, including a best practices study, be conducted to determine how to carry out the sentence of death by this method.” Id. at 77. 204
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Recommendation 3: With respect to lethal injection as an execution method, the Oklahoma Department of Corrections should amend its written execution protocol to require verification—at the point of acquisition and at all stages of the execution process—that the proper drug(s) for carrying out the execution have been obtained and will be used in any execution. The protocol should prohibit drug substitutions not specified within the protocol itself and should require that all drug purchases be in writing. If necessary to protect the confidentiality of suppliers, the Legislature should amend Oklahoma law to exempt the order form and related documents from disclosure. This recommendation tracks recommendations in the Grand Jury Report. First, the report recommends the new protocol “require verification of execution drugs at every step.”206 Further, the reccomendations advise that administrators of the ODOC execution protocol should be “fully focused” on performing their duties, “including any new safeguards put in place to verify that proper drugs are received.” 207 The Grand Jury Report also recommends that ODOC “should follow laws regarding the documentation of purchases and inventories while still safeguarding the privacy of those participating in execution of the death penalty.”208 The Commission fully supports these recommendations by the grand jury. To be sure, the Commission believes that pharmacists and those involved in executions may have important confidentiality interests that should be protected. These interests, however, should be balanced against the public interest in governmental accountability, which demands ODOC policies and protocols to be appropriately performed and properly documented. Recommendation 4: All government personnel involved in carrying out an execution, as well as those individuals contracted with the government to provide services related thereto, should be thoroughly trained and evaluated on all relevant aspects of the Oklahoma Department of Corrections’ execution protocol.  This recommendation tracks the Grand Jury Report recommendation related to training: “Individuals involved in the execution process must be thoroughly trained on the Execution Protocol.”209 As that investigation detailed, “most Department employees profoundly misunderstood the [ODOC Execution] Protocol.”210 This recommendation includes the appointment of an independent ombudsman, who would be onsite during executions. 211
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Recommendation 5: The director of the Oklahoma Department of Corrections (ODOC) should deliver to the governor, at least 48 hours prior to any scheduled execution, a written, signed certification that the director has confirmed that all aspects of the execution protocol have been followed, including: ensuring that all personnel who will participate in the upcoming execution have been adequately trained and prepared; ensuring that the necessary equipment and facilities that will be used are adequate and satisify the standards promulgated within ODOC’s execution protocol; and ensuring that any drugs that will be used have been obtained pursuant to and are consistent with ODOC’s execution protocol.  In addition to the post-execution review recommended in the Grand Jury Report, this Commission believes a pre-execution review—before an irreversible error can occur—should be conducted. During that review, the ODOC director should ensure and certify in writing to the governor that all individuals involved in the ODOC execution protocol are adequately trained and prepared. The Grand Jury Report emphasizes such training should be “something more than repeated dry-runs and walk-throughs. Each person involved in the IV Team and Special Operations Team should know the Protocol, the drugs to be used, and the order in which they are to be administered. They should also know that no other chemical may be substituted unless specifically authorized in the policy and protocol (and with proper advance notice to the offender).”212 We agree and believe similar principles should guide a review before an execution is to take place. Recommendation 6: In the event that lethal injection will be used to carry out the execution of a condemned inmate, the inmate should be provided written notice as to which drug(s) will be used at least 20 days prior to the scheduled execution.  The Commission believes that a condemned inmate is entitled to know which drugs will be used in their execution. While Oklahoma statute prohibits disclosure of information identifying the source of execution drugs, information should still be provided to the condemned inmate regarding the name, safety, and efficacy of the drugs—e.g., explaining that the drugs are approved by the U.S. Food and Drug Administration or, if compounded, that the drugs have been tested and the results provided to the prisoner—without violating statute, either under seal or through document redaction. Recommendation 7: Following any execution, an independent third party should conduct a thorough quality assurance review to determine whether state laws, regulations, and protocols were properly followed before, during, and immediately after the execution. It is important that the independent third party be required to maintain the confidentiality of any sources for information. The independent third party’s findings should be communicated in a timely fashion to the Oklahoma Department of Corrections, the Oklahoma Legislature, and the governor’s office, while also being made available to the public.  This recommendation is based on the fifth recommendation of the Grand Jury Report, which calls for an independent third party to perform a review to ensure that ODOC’s execution protocol has been properly performed.213 The independent third party should ensure that the review is robust and not merely cosmetic, and that adherence is safeguarded by independent oversight.
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Proportionality, Cost, and Accuracy of Capital Punishment in Oklahoma No matter what their personal views are on the death penalty, Oklahomans share a common interest in securing justice under law for the victims of crime. They also share a common interest in having a justice system that functions fairly and efficiently. To better understand the strengths and weaknesses of Oklahoma’s capital punishment system over the course of its wide-ranging review, the Oklahoma Death Penalty Review Commission (Commission) consulted a variety of resources and heard from Oklahomans who have worked in or been affected by that system. The Commission also considered the scholarship of independent researchers with experience studying capital punishment in other states and nationwide. One team of professors examined the influence of extraneous factors (such as race and gender) on capital case outcomes in Oklahoma. Their full study may be found in Appendix IA.1 A second group of experts studied the cost of administering capital punishment in the state. That study appears in Appendix IB.2 Finally, a team of over one hundred pro bono lawyers reviewed the extent to which conviction and death sentences in Oklahoma were reversed due to serious errors at trial or other constitutional infirmities.3 This appendix is intended—by highlighting the main findings of the independent research provided to the Commission—to offer additional context to the important subjects discussed in this report.



I. Disparities in the Administration of the Death Penalty Questions of fairness arise when the public views the application of the death penalty to be arbitrary. Studies have shown that the race of capital defendants and their victims, income levels of those accused of capital crimes, and geography affect whether death sentences are ultimately imposed and carried out.4 This section addresses the extent to which geographic and demographic characteristics play a role in Oklahoma capital cases, Appendix IA is an early draft of an independent study (current through Nov. 1, 2016), submitted to the Oklahoma Death Penalty Review Commission for its review of Oklahoma’s capital punishment system. The final study will be published by the Northwestern University School of Law in the fall of 2017. This report was authored by Glenn L. Pierce, Michael L. Radelet, and Susan Sharp. Radelet is a Professor of Sociology, University of Colorado-Boulder; Pierce is a Principal Research Scientist, School of Criminology & Criminal Justice, Northeastern University, Boston; Sharp is the David Ross Boyd Professor/Presidential Professor Emerita, Department of Sociology, University of Oklahoma. See infra, App. IA. 1



Appendix IB is an independent study submitted to the Oklahoma Death Penalty Review Commission for its review of Oklahoma’s capital punishment system and is current as of Feb. 1, 2017. The report was authored by Peter A. Collins, Matthew J. Hickman, and Robert C. Boruchowitz. Dr. Collins is an Assistant Professor, Criminal Justice Department, Seattle University; Dr. Hickman is an Associate Professor, Criminal Justice Department, Seattle University; Boruchowitz is a Professor from Practice and Director, The Defender Initiative, Seattle University School of Law. See infra, App. IB. 2



The law firms of King & Spalding and Norton Rose Fulbright generously offered the Commission pro bono support to conduct this research. The full list of attorneys from those firms who reviewed Oklahoma capital cases may be found in the Acknowledgments, infra. 3



4



See Arbitrariness, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/arbitrariness (last visited Apr. 15, 2016).
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drawing, in part, on independent research conducted by Professors Michael Radelet, Glenn Pierce, and Susan Sharp.5 The professors’ research—known as a proportionality study—is available in Appendix IA. A. Geographic Disparities 1. 



Nationwide Disparities in the Application of Capital Punishment



As indicated in the Overview chapter, a small minority of counties in the United States—just two percent—are responsible for more than half of the total executions and death sentences nationwide between 1976 and 2013. Additionally, 85 percent of counties nationwide have not executed anyone since the United States Supreme Court permitted the re-imposition of capital punishment in 1976.6 The death penalty is, therefore, perhaps better viewed as a local—rather than a statewide or national—phenomenon.7 Moreover, just 14 counties in the U.S. accounted for 10 or more executions each between 1976 and 2010. These counties constitute 30 percent of the total number of executions for the same period. Of those 14 counties, nine are in Texas, two are in Oklahoma, two are in Missouri, and one is in Alabama.8 The disparate use of capital punishment by a small number of counties raises meaningful questions about the fairness and effectiveness of the death penalty. While state and local jurisdictions spend millions of dollars each year to mount capital cases in a few counties, the burden on taxpayers is felt statewide. The disparate use of capital punishment in these few counties has increasingly been used to support an argument that capital punishment is administered unequally and arbitrarily. 2. Geographic Disparities Within Oklahoma The population of Oklahoma’s death row between 1980 and March 2017 were convicted in 51 of Oklahoma’s 77 counties.9 Figure 1 depicts the distribution of these sentences statewide:
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See App. IA, infra.
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See Gregg v. Georgia, 428 U.S. 153 (1976).



Richard C. Dieter, The 2% Death Penalty: How a Minority of Counties Produce Most Death Cases At Enormous Costs to All (2013), http://www. deathpenaltyinfo.org/documents/TwoPercentReport.pdf. 7



These counties include, in descending order: Harris, TX (115); Dallas, TX (44); Oklahoma, OK (36); Tarrant, TX (34); Bexar, TX (31); St. Louis County, MO (16); Montgomery, TX (14); Brazos, TX (12); Jefferson, TX (12); Tulsa, OK (11); Potter, TX (11); Jefferson, AL (10); St. Louis City, MO (10); and Nueces, TX (10). See Frank R. Baumgartner, The Geography of the Death Penalty, Univ. of N. C. at Chapel Hill (Oct. 17, 2010), https://www.unc.edu/~fbaum/Innocence/NC/Baumgartner-geography-of-capital-punishment-oct-17-2010.pdf. 8



This review began by collecting the name and identifying information for each individual listed in the National Association for the Advancement of Colored People, Legal Defense Funds Criminal Justice “Death Row USA” (DRUSA) quarterly for Oklahoma between 1980 to March 2017. Each individual named in DRUSA was then cross-referenced against the names, races, offenses, convictions, death sentences, case numbers, and counties of conviction in the Oklahoma Department of Corrections’ offender database, “Execution Statistic,” death row “Monthly Roster” spreadsheets, and information available on the Oklahoma State Courts Network (OSCN). When a case number, conviction, death sentence, and/or county of conviction could not be found in those sources, searches were made of news reports. 323 of 326 individuals named in DRUSA for Oklahoma between 1980 and March 2017 were sentenced to death. Three individuals listed in DRUSA for Oklahoma between 1980 and March 2017 were not found to have been sentenced to death, and two individuals, who had been sentenced to death in Oklahoma per OSCN, were not listed in DRUSA. In total, 325 individuals were sentenced to death in 332 separate trials in 51 Oklahoma counties. Seven individuals were sentenced to death in two separate trials that resulted in a death sentence. The 51 counties are Beckham (1), Blaine (1), Bryan (5), Caddo (3), Canadian (6), Carter (3), Cherokee (1), Cleveland (14), Coal (1), Comanche (15), Craig (1), Creek (8), Custer (1), Delaware (1), Garfield (2), Garvin (3), Grady (13), Greer (1), Hughes (1), Jackson (1), Jefferson (1), Johnston (3), Kay (5), LeFlore (4), Logan (1), Love (1), Mayes (2), McClain (2), McCurtain (2), McIntosh (4), Muskogee (8), Noble (3), Oklahoma (116), Okmulgee (4), Osage (4), Ottawa (3), Payne (3), Pittsburg (9), Pontotoc (5), Pottawatomie (4), Pushmataha (1), Roger Mills (1), Rogers (3), Seminole (4), Sequoyah (3), Stephens (5), Texas (1), Tillman (3), Tulsa (42), Wagoner (1), Washita (2). See Death Row U.S.A., NAACP Legal Defense Fund, http://www.naacpldf.org/death-row-usa and http://home.heinonline.org/titles/Law-Journal-Library/Death-Row-USA-Reporter/?letter=D (last visited Mar. 20, 2017); see Offender Database, Okla. Dept. of Corrections, http://docapp065p.doc.state.ok.us/servlet/page?_pageid=395&_dad=portal30&_schema=PORTAL30 (last visited Mar. 22, 2017); see Execution Statistics, Okla. Dept. of Corrections, https://www.ok.gov/doc/Offenders/Death_Row/ (last visited Mar. 22, 2017); see Court Records, Okla. State Courts Network, http://www.oscn.net/dockets/search.aspx (last visited Mar. 22, 2017). 9
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Figure 1: Capital Sentences for Oklahoma Death Row Inmates (1980-2016), by County Figure 1: Capital Sentences for Oklahoma Death Row Inmates (1980–2016), by County Kay 5
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Source: Data obtained from NAACP Legal Defense Fund Death Row USA and OK Department of Corrections



Source: Data obtained from NAACP Legal Defense Fund Death Row USA and OK Department of Corrections10 Oklahoma County—responsible for the third highest number of executions in the nation —imposed more than a third of these sentences (116 death sentences).11 Tulsa County, which numbers seventh for executions in the nation,12 imposed the second highest number of capital sentences (42 death sentences).13 Cumulatively, then, Oklahoma and Tulsa counties account for approximately half (158) of all Oklahoma death sentences (325) for Oklahoma’s death row population between 1980 and present day.14 Of the remaining 75 counties, 49 account for the rest of the state’s death sentences.15 The top counties and their respective number of death sentences (in parentheses) are Comanche (15), Cleveland (14), Grady (13), Pittsburg (9), Creek (8), Muskogee (8), Canadian (6), Kay (5), Bryan (5), Pontotoc (5), and Stephens (5).16



Two counties from regions with the highest homicide rate (between 2004 and 2010)—Oklahoma and Tulsa counties—accounted for almost half of the death sentences (10) imposed on Oklahoma’s death row population in the same time frame.17 Inversely, five counties from the Oklahoma regions with the lowest homicide rate imposed an additional third of the total number of capital sentences for the same period.18
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See Top 15 Counties by Execution Since 1976, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/executions-county#overall (last visited Mar. 22, 2017).
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See discussion of methodology, supra note 9.
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See Top 15 Counties by Execution Since 1976, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/executions-county#overall (last visited Mar. 22, 2017).
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See discussion of methodology, supra note 9.



14



Id.



15



Id.



16



Id.



Oklahoma’s death row population between 2004 and 2010 is represented by sentences imposed in Oklahoma (5), Tulsa (5), Cleveland (2), Comanche (2), Blaine (1), Canadian (1), Grady (1), McClain (1), Garvin (1), Seminole (1). Homicide rate data come from the Oklahoma State Bureau of Investigation. Tulsa County is located in region three, which had the highest homicide rate from 2004 through 2010, and Oklahoma County is located in region one, which had the second-highest homicide rate in that same period. See Suhayb Anwar et al., Violent Deaths in Oklahoma, Oklahoma Violent Death Reporting System, 2004-2010 (2014), https://www.ok.gov/health2/documents/OKVDRS_Violent_Deaths_2004-2010.pdf. 17
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Id. Cleveland, Garvin, Grady, McClain, and Seminole Counties are in region six, which had the lowest homicide rate in Oklahoma from 2004 through 2010.
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As indicated, Oklahoma County accounts for a notably disproportionate share of death sentences, at least as compared to Oklahoma’s total population. The following table illustrates the percentage differential between the top ten counties (by death sentences imposed) compared to their respective percent of the population.19



Table 1: Comparison of Death Sentences to Population, by County Death Sentences
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Percentage of Total (3,911,338)



Percentage Differential
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+1.4%
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46,562



1.2%



+0.3%



Bryan



5



1.5%



42,416



1.1%



+0.4%



Pontotoc



5



1.5%



37,492



0.01%



+1.49%



Stephens



5



1.5%



45,048



1.2%



+0.3%



County



As Table 1 demonstrates, the percentage differential between death sentences and population does not vary widely: for 12 out of 13 counties, the differential is within ±3.0 percent. For Oklahoma County, by contrast, the proportion of death sentences is twice that which one would predict using population: 35.6 percent, as compared to 18.4 percent.19 B. Disparities Based on Demographic Characteristics Approximately 56 percent of those executed in the U.S. since 1977 have been white and 34 percent have been African-American, though African-Americans only comprised between 12 and 14 percent of the population during this time.20 Eight percent of those executed nationwide for the same period were Hispanic.21



Id.; see Population of Oklahoma Counties from the U.S. Census data for years 2010 to 2016, Suburban Stats, http://suburbanstats.org/population/oklahoma/list-of -counties-and-cities-in-oklahoma (last visited Mar. 22, 2017). 19



20 See Facts About the Death Penalty, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/documents/FactSheet.pdf (last visited Mar. 15, 2017). According to data from the U.S. Census, dating 1980-2010, in 1980 the black or African American population in the U.S. was 11.52%; See Population by Race, CensusScope, http://www.censusscope. org/us/chart_race.html (last visited Mar. 22, 2017). In 2000, the U.S. Census of black or African Americans was 12.9%, whereas in 1990 it was 12.1%. See The Black Population: 2000, U.S. Census, https://www.census.gov/prod/2001pubs/c2kbr01-5.pdf (last visited Mar. 20, 2017). In 2010 the U.S. Census of black of African Americans in the U.S. was 13.6%. See The Black Population: 2010, U.S. Census Bureau, http://www.census.gov/prod/cen2010/briefs/c2010br-06.pdf (last visited Mar. 22, 2017); see also McCleskey, 481 U.S. at 287 (summarizing the findings of a statistical study that partly attributed disparate capital case outcomes in Georgia—in which the death penalty was sought far more often in cases involving white victims than in those involving black victims—to broad prosecutorial discretion).



See Facts About the Death Penalty, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/documents/FactSheet.pdf (last visited Mar. 15, 2017). According to data from the U.S. Census, dating 1980-2010, Hispanics made up 6.45% of the U.S. population in 1980; 8.99 percent in 1990; and 12.55% in 2000. See Population by Race, CensusScope, http://www.censusscope.org/us/chart_race.html (last visited Mar. 22, 2017). In 2010, Hispanics made up 16.3% of the U.S. population. See The Hispanic Population: 2010, U.S. Census Bureau, http://www.census.gov/prod/cen2010/briefs/c2010br-04.pdf (last visited Mar. 20, 2017). 21
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In addition to the race of the accused, studies have also attempted to understand whether the race of the victim may have impacted the decision to seek a death sentence. For example, a recent study conducted in Louisiana found that a death sentence was 97 percent more likely if a victim was white instead of black.22 Such a disparity is consistent with similar research regarding death penalty cases nationwide.23 Since 1990—the first year executions resumed in Oklahoma following Gregg—almost 60 percent of the 112 individuals executed in Oklahoma were Caucasian.24 Thirty-one percent of those executed were AfricanAmerican,25 though African-Americans comprised fewer than eight percent of the state’s population.26 Approximately five percent of those executed in Oklahoma after 1990 were Native-American.27 In contrast to research in other capital jurisdictions,28 few studies have been conducted to explore whether, over the past 40 years, Oklahoma’s administration of capital punishment after Gregg has given greater weight to race or gender, whether of the defendant or of the victim.29 To date, only two studies—discussed below—have examined whether Oklahoma’s capital punishment system is arbitrary and thus not limited to the “worst of the worst.” In 1984, Professors Samuel Gross and Robert Mauro published a study examining cases in Arkansas, Georgia, Florida, Illinois, Mississippi, North Carolina, Virginia, and Oklahoma.30 The researchers used information recorded in Supplementary Homicide Reports filed with the Federal Bureau of Investigation (FBI) by Oklahoma law enforcement agencies from August 1976 through December 1980, along with data maintained by the NAACP Legal Defense and Educational Fund.31 In Oklahoma, as in the seven other states examined, Gross and Mauro found disproportionate capital sentencing outcomes in white-victim cases. Moreover, this pattern persisted even after controlling for “the three strongest nonracial predictors of capital sentencing:” felony circumstances, relation of victim to suspect, and number of victims.32 For example, for those homicides accompanied by a separate felony (e.g., kidnapping, rape, robbery), the researchers found that 30.6% (22 out of 72) white-victim cases resulted Pierce & Radelet, Death Sentencing in East Baton Rouge Parish, 1990–2008, 71 La. L. Rev. 647, 671 (2011), http://www.deathpenaltyinfo.org/documents/ PierceRadeletStudy.pdf. 22



See id. (“These results are remarkably consistent with general findings from previous research across a multitude of jurisdictions in the United States over the last 30 years.”) 23



24



See Searchable Execution Database, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/views-executions (last visited Mar. 22, 2017).



25



Id.



26



See Oklahoma QuickFacts, U.S. Census Bureau, https://www.census.gov/quickfacts/table/PST045215/40 (last visited Mar. 22, 2017).



See Searchable Execution Database, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/views-executions (last visited Mar. 22, 2017). Note that the percentages conflict with the Oklahoma Department of Corrections execution statistics, which are 63% Caucasian; 30% Black; 2% Native American; 3% Hispanic; 1% Asian; and 2% Other. See Execution Statistics, Oklahoma Department of Corrections, https://www.ok.gov/doc/Offenders/Death_Row/ (last visited Mar. 22, 2017). However, additional independent research affirmed that the numbers in the text are more accurate with respect to race of those executed. According to U.S. Census data, African Americans made up 7.4% of the population in Oklahoma in 1990. See 1990 Population – Oklahoma Age & Race by Sex, United Way of Oklahoma, http://www. unitedwayokc.org/research/data-center/demographics/sex/1990-population-oklahoma-age-race-sex (last visited Mar. 22, 2017). According to U.S. Census data, African Americans made up 7.5% of the population in Oklahoma in 2000. See 2000 Population – Oklahoma Age & Sex by Race, United Way of Central Oklahoma, http:// www.unitedwayokc.org/research/data-center/demographics/race/2000-population-oklahoma-age-sex-race (last visited Mar. 22, 2017). According to U.S. Census data, African Americans made up 7.4% of the population in Oklahoma in 2010. See 2010 Population – Oklahoma Age & Sex by Race, United Way of Oklahoma, http:// www.unitedwayokc.org/research/data-center/demographics/race/2010-population-oklahoma-age-sex-race (last visited Mar. 22, 2017). 27



See U.S. Gen. Accounting Office, Death Penalty Sentencing: Research Indicates Pattern of Racial Disparities app. I (1990) (listing 28 studies examining racial disparities in capital sentencing, none of which focused on Oklahoma). 28



That the death penalty would be more often or less often imposed on the basis of irrelevant demographic characteristics concerned several members of the Furman Court (which temporarily imposed a ban on capital punishment because of its then-unconstitutional application). See, e.g., Furman, 408 U.S. at 250–51 (Douglas, J., concurring) (noting that a history of Texas’s use of capital punishment from 1924 through 1968 revealed that “‘most of those executed were poor, young, and [uneducated],” and it further found that, in several cases involving white and black co-defendants, the white defendant had received a life sentence whereas the black defendant had been sentenced to death (quoting Rupert Koeninger, Capital Punishment in Texas, 1924–1968, 15 Crime & Delinq. 132, 141 (1969))). 29



Samuel R. Gross & Robert Mauro, Patterns of Death: An Analysis of Racial Disparities in Capital Sentencing and Homicide Victimization, 37 Stan. L. Rev. 27 (1984). 30



31



Id. at 49–52 (discussing construction of data set).



Id. at 70. In general, homicides accompanied by a separate felony (e.g., kidnapping, rape, robbery) or in which the assailant and victim are strangers tend to be more aggravated than those without separate felonies or in which the assailant and victim have some acquaintance. 32
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in a death sentence, whereas zero out of 17 comparable black-victim cases led to the same result.33 When the researchers simultaneously accounted for all three nonracial predictors, they uncovered a similar pattern: of the 49 white-victim cases with two or three of these circumstances, 19 defendants (38.8%) were sentenced to death, whereas, of the eight black-victim cases with two or three of these circumstances, zero defendants were sentenced to death.34 Gross and Mauro also used statistical tools to estimate the influence of race-based and legitimate variables on the probability that an Oklahoma defendant would receive a death sentence.35 They found that “the race of the victim had sizable and statistically significant effects on the likelihood that a defendant would receive the death penalty in Oklahoma . . . .”36 The second review—independently conducted by Professors Michael Radelet, Glenn Pierce, and Susan Sharp in 2016 at the request of the Commission—uncovered similar race-of-the-victim effects in the 24-year period from 1990 through 2013.37 Like the 1984 study conducted by Gross and Mauro, this study analyzed the data after controlling for the “legally relevant” variables of felony circumstances and multiple victims.38 The 2016 study made a number of findings related to race and gender of homicide victims in Oklahoma.39 First, the probability of a death sentence is over two times higher for those suspected of killing a white victim than a nonwhite victim.40 Second, for the time period examined, a murder suspect was 9.59 times more likely to get a death sentence if the victim was a white female than if the victim was a minority male.41 Finally, as compared to those suspected of killing a minority male victim, a suspect was 8.68 times more likely to get a death sentence if the victim was a minority female, and 3.22 times more likely to get a death sentence if the victim was a white male.42 Thus, controlling for other factors—such as the presence of multiple victims and additional felony circumstances—the study found that cases involving female victims (regardless of race) and white male victims were more likely to result in a death sentence than cases involving nonwhite male victims.43 In their study, Professors Radelet, Pierce, and Sharp noted the difficulty in obtaining data in order to assess whether the death penalty is applied in a proportionate and fair manner in Oklahoma. The researchers stated, “Unfortunately, there is no state agency, organization, or individual who maintains a data set on all Oklahoma death penalty cases. We thus had to start from scratch in constructing what we call the ‘Death Row Data Set.’”44 The researchers relied on the FBI Supplemental Homicide Reports, other publicly available resources, and their own independent research to locate information about cases in their data set.



Id. at 94 tbl.30. For those cases in which a homicide was not accompanied by a separate felony, the disparity between white- and black-victim cases was far smaller: 18 out of 482 (3.7%) white-victim cases resulted in a death sentence, whereas three out of 221 (1.4%) comparable black-victim cases led to the same result. Id. 33



Id. at 95 tbl.31. A similar pattern emerged in cases with lower levels of aggravation, but the discrepancies were not found to be statistically significant. For those cases with the highest levels of aggravation, however, the p-value was 0.03. In statistics, a p-value is the probability of obtaining a result equal to or more extreme than what was actually observed, when the null hypothesis is true. Small p-values—those equal to or less than 0.05—indicate strong evidence against the null hypothesis. 34



35



Id. at 76–77 .



36



Id. at 95.



37



The full study is appended to this report. See App. IA.



38



Id at 12-13.



Id. The researchers also examined whether the race of the defendant had played a role in the outcome of his or her case, but, in contrast to the race-of-the-victims effects, the results were not statistically significant. Id at 15. 39



40



Id. at 12.



41



Id. at 14.



42



Id.



43



Id. at 15.



44



Id.
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II. The Costs of Capital Punishment In the seven states that have repealed the death penalty in the past 10 years, both Republican and Democratic officials have referenced the cost of the death penalty as a significant motivation.45 The governors of Washington, Oregon, Colorado, and Pennsylvania—all of whom enacted moratoriums on the death penalty pending review—have likewise identified capital punishment’s costs as a rationale for their decisions. These costs include both monetary costs and intangible costs, such as the impact on society when it is later discovered that a defendant has been wrongfully convicted. One recent article notes, “Even in states that retain the punishment, cost has played a central role in the conversion narratives of conservative lawmakers, public officials, and others who question the death penalty as a waste of taxpayer dollars.”46 In their independent analysis of the costs of Oklahoma’s capital punishment system—in Appendix IB— Professors Peter Collins, Matthew Hickman, and Robert Boruchowitz provide an overview of several economic studies that have been conducted in other jurisdictions in the past 15 years. The studies reflect an increasing societal interest in the financial burdens of the death penalty.47 The researchers conclude: “What all of these studies have found, each to a varying degree, is that seeking and imposing the death penalty is more expensive than life in prison. It is a simple fact that seeking the death penalty is more expensive.”48



Table 2, below, demonstrates the difference in cost between a capital and non-capital case—with capital cases more expensive in every study—in other states:



Table 2: Average Differential Between Cost of Capital and Non-Capital Case Year



Author/Organization



State



2017 Dollars



2001



Williams Inst.



Arizona



$136,003



2003



State of CT Commission



Connecticut



$346,540



2004



State of Tenn.



Tennessee



$926,239



2008



ACLU



California



$1,277,452



2008



Roman et al.



Maryland



$1,972,680



2009



Cook



North Carolina



$359,936



2010



Sen. Boots



Indiana



$380,904



2012



Miethe



Nevada



$246,013



2013



Marceau & Whitson



Colorado



$135,778



2014



State of Nevada



Nevada



$579,365



2014



Death Penalty Ad Comm.



Kansas



$439,916



2014



OPE; Idaho Leg.



Idaho



$159,710



2015



Collins et al.



Washington



$1,214,127



2016



Goss et al.



Nebraska



$1,520,644



2016



Kaplan et al.



Oregon



$935,597



avg. per case:



$708,727



Those seven states are Delaware (2016); Connecticut (2012); Maryland (2013); Illinois (2011); New Mexico (2009); New York (2007); New Jersey (2007). See State With and Without the Death Penalty, DPIC, http://www.deathpenaltyinfo.org/states-and-without-death-penalty (last visited Feb. 17, 2017). 45



Maurice Chammah, The Marshall Project, The Slow Death of the Death Penalty (2014), https://www.themarshallproject.org/2014/12/17/the-slowdeath-of-the-death-penalty#.CXfZCOrDP (last visited Mar. 22, 2017). 46



47



See App. IB.



48



Id. at 5.
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This section explores the cost of Oklahoma’s capital punishment system, focusing first on costs stemming from the state’s history of wrongful capital convictions and, thereafter, on major findings of the Oklahoma cost study by Professors Collins, Hickman, and Boruchowitz. A. Oklahoma’s Experience with Wrongful Capital Convictions Researchers recently concluded that, nationwide, about four percent of criminal defendants who are sentenced to death are wrongfully convicted.49 Indeed, wrongful convictions are at the heart of many concerns about the death penalty, raised by individuals across the political spectrum. These concerns have been amplified in the past 16 years by exonerations.50 While the wrongfully convicted sometimes receive financial compensation for the injustice they suffered, the non-monetary costs of a wrongful conviction—including the impact on exonerees and their families, as well as on the lives of victims and their loved ones—also are substantial.51 Wrongful convictions also present a serious public safety challenge: when the innocent are convicted, a guilty perpetrator may remain free. Public awareness of wrongful convictions also undermines confidence in the criminal justice system.52 As of February 2017, 157 death row inmates have been exonerated nationwide, including 10 in the state of Oklahoma.53 Although the physical, financial, and psychological costs borne by exonerees are impossible to calculate, Oklahoma taxpayers have paid some price for these miscarriages of justice. For example, in 2006, the city of Tulsa was ordered to pay $12.5 million to Arvin McGee, Jr., who spent 14 years in prison for a kidnapping and rape he did not commit. It is the largest settlement to date for wrongful conviction in Oklahoma’s history.54 McGee’s case, however, is an outlier in the state. As detailed in the Innocence Protection chapter, only two out of 10 Oklahoma death row exonerees—Ronald Williamson and Greg Wilhoit—have been financially compensated.55 B. Economic Costs of Oklahoma’s Capital Punishment System When the Commission began its work, to its knowledge, no government actor or private researcher had studied Dina Fine Maron, Many Prisoners on Death Row Are Wrongfully Convicted, Sci. Am. (Apr. 28, 2014), http://www.scientificamerican.com/article/many-prisoners-on-death-row-are-wrongfully-convicted. 49



This period is generally considered to have begun when, in 2000, Illinois Governor George Ryan, a Republican and formerly a death penalty supporter, enacted a moratorium over concerns that innocent people were at risk of execution. Prior to the moratorium, the state of Illinois had released 13 condemned inmates from death row. See Report of the Governor’s Commission on Capital Punishment: Timeline, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/timeline.pdf (last visited Jan. 23, 2017). 50



For example, when Connecticut Governor Daniel Malloy signed 2012 legislation repealing the death penalty, he noted, “[T]he people of this state pay for appeal after appeal, and then watch time and again as defendants are marched in front of the cameras, giving them a platform of public attention they don’t deserve.” See David Ariosto, Connecticut Becomes 17th State to Abolish Death Penalty, CNN, Apr. 25, 2012, http://www.cnn.com/2012/04/25/justice/connecticut-death-penalty-law-repealed. 51



Richard A. Leo & Jon B. Gould, Studying Wrongful Convictions: Learning from Social Science, 7 Ohio St. J. Crim. L. 7, 8 (2009) (“In American society, the arrival of DNA testing and the jump in factually indisputable exonerations has put the problem of wrongful conviction on the national agenda and led to a drop in public confidence about the criminal justice system.”). 52



157 individuals have been exonerated from death row as of February 2, 2017, including 10 in the state of Oklahoma. See Innocence and the Death Penalty, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/innocence-and-death-penalty#inn-st (last visited Mar. 22, 2017). Ten individuals who have been exonerated from Oklahoma’s death row: Charles Giddens (1981); Clifford Bowen (1986); Richard Neal Jones (1988); Adolph Munson (1995); Curtis McCarthy (2007); Gregory Wilhoit (1993); Robert Lee Miller (1998); Ronald Williamson (1999); Yancy Douglas (2009); and Paris Powell (2009). Giddens, Bowen, and Jones are not listed on the National Registry of Exonerations (NRE), but are listed on the Death Penalty Information Center Innocence List, because the NRE catalogs exonerations from 1989 forward. Giddens (1981) Bowens, (1986), and Jones (1988) predate the NRE registry. 53



David Harper, McGee Case: City to Pay: Lawsuit is Settled for $12.25 Million, Tulsa World (June 3, 2006), http://www.tulsaworld.com/archives/mcgeecase-city-to-pay-lawsuit-is-settled-for-million/article_a398cb8a-0ec3-52d2-9daf-51fb19c0bd87.html. Although compensation to victims of wrongful conviction has increased nationwide, many of those exonerated in Oklahoma have not received restitution. Ziva Branstetter, Few Exonerees Receive Payment for Wrongful Convictions, Tulsa World (Nov. 23, 2014), http://www.tulsaworld.com/newshomepage1/few-exonerees-receive-payment-for-wrongful-convictions/article_0f8f4e61ca52-57bf-a8c5-ad3014fe4003.html. Only two of Oklahoma’s 10 death-row exonerations—Ronald Williamson and Gregory Wilhoit—have received compensation for their being wrongfully sentenced to death. See id. 54



According to data available from the National Registry of Exonerations, Death Penalty Information Center, and the Innocence Project, 10 individuals have been exonerated from death row in Oklahoma. Details regarding any settlement amount from lawsuits filed by Oklahoma’s death row exonerees in state or federal court are sealed or confidential. Based on public reporting, independent research, and interviews, it was determined that only Ron Williamson and Greg Wilhoit received compensation for their wrongful convictions. 55
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the financial costs of Oklahoma’s capital punishment system. The study by Professors Collins, Hickman, and Boruchowitz, therefore, sheds some light on an important piece of the state’s death penalty. The researchers conducted interviews with dozens of officials and collected data from 25 major entities in Oklahoma—including law enforcement, defense counsel, prosecutors, and the courts—to support their findings. The full report, with a detailed description of the study methodology, may be found in Appendix IB. The main finding was that Oklahoma capital cases are more expensive to prosecute than first-degree murder cases in which the death penalty is not sought. This result is consistent with all other cost studies conducted nationwide.56 This is true across the system, regardless of whether one looks only at pretrial and trial-level prosecutions and defense costs, jail costs to house a defendant before and during trial, post-conviction litigation costs, or the annual costs to incarcerate an inmate in the Oklahoma Department of Corrections (ODOC). In particular, the researchers estimated that, in Oklahoma County, defendants in first-degree murder cases in which death is sought (i.e., a bill of particulars is filed by the prosecution) spend 880 days in jail, on average, as compared to 556 days for their non-capital counterparts. The average cost to house capital defendants at the jail was approximately $45,000 total; for non-capital defendants, the figure was just over $28,000 total.57 District attorneys and defense counsel, as institutional actors, do not typically track the hours spent working on cases, making it difficult to calculate trial costs. However, with data provided, the researchers were able to conservatively estimate that costs to the prosecution are three times more when a decision to seek the death penalty is made: $26,577 versus $8,848.58 Capital-case defense services also significantly exceed non-capital defense services: $59,155 versus $12,729.59 Similar results were obtained outside of Oklahoma County, from the Oklahoma Indigent Defense System (OIDS), which averaged an amount of $73,568 on capital cases, versus $11,744 on first-degree murder cases in which the maximum available sentence was life without the possibility of parole.60 In sum—as depicted in Table 3—the study finds that a death penalty case, on average, costs $110,257 more than a first-degree murder case in which the death penalty is not sought.61



Table 3: Average Costs Per Case: Main Cost Estimate Categories (2017 USD). Jail



Defense



Prosecutors



OIDS



Total All



Non-BOP



$28,320



$3,730



$8,848



$9,770



$50,668



BOP



$44,861



$36,467



$26,577



$53,020



$160,925



Diff (ratio)



$16,541 (1.58)



$43,250 (5.43)



$110,257 (3.18)



$32,737 (9.78) $17,729 (3.00)



Notes: OIDS= Oklahoma Indigent Defense System (direct and post-conviction appeals). Diff= Difference BOP minus non-BOP. Ratio= BOP/non-BOP. Conflict defense1 average cost per BOP case = $49,323.



56



See infra, App. IB.



57



Id. at 2-3. Costs were calculated using 2017 U.S. dollars. Id.



58



Id.



59



Id.



60



Id.



61



This cost is inclusive of jail costs and trial costs.
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The costs to ODOC for post-conviction incarceration—shown in Table II of Appendix 1B—were discussed separately from the pretrial and trial costs above.62 The study indicates that it costs about twice as much to maintain offenders on death row than off of death row. Importantly, these greater costs are not just expected, but unavoidable. As the researchers note in the study’s section on capital defense spending: Defending persons facing a possible death penalty is complex, requires a sophisticated understanding of substantive and procedural law and significant trial and sentencing practice experience. A team of lawyers, an investigator, and a mitigation specialist is required. Cases can last more than a year and require comprehensive investigation both into the facts of the alleged crime and into the life history of the defendant, including importantly his or her mental health history.63 Oklahoma district attorneys and chief defenders agree that present funding for capital cases remains inadequate. In addition to statements from Oklahoma defense attorneys regarding chronic underfunding, the Commission was particularly struck by statements from both David Prater (Oklahoma County District Attorney) and Steve Kunzweiler (Tulsa County District Attorney). Both district attorneys spoke with Commission members and emphasized the critical need for funding of the OIDS and the public defenders offices for Tulsa and Oklahoma counties.64 The district attorneys expressed serious concerns regarding the underfunding of public defense in Oklahoma, indicating that defense attorneys are managing far too many cases than is acceptable and it is taking a toll on their colleagues. The prosecutors indicated a desire to be in the courtroom with defense counsel who are adequately funded, properly staffed, and fully competent. Relatively low funding on the front end of a case often requires substantially more resources on the back end. The study emphasizes that the “true cost of representing people accused of capital crimes in Oklahoma is greater than the data we received indicates.” The study further explains: State defenders often do not have the time and the resources to provide representation that complies with the standards outlined in the ABA Guidelines and expected by the appellate courts. Many issues are not adequately raised until they are represented by federal defenders in federal habeas review. Had the cases been fully prepared and litigated in the state courts, it is likely that fewer cases would go to federal habeas review. The inability of trial court defenders to provide fully effective representation in all their cases has contributed to a significant number of reversals and even exonerations of innocent people in Oklahoma.65 Finally, cases in which the death penalty is sought also require more work by court personnel and, in that respect, impose still greater costs on the system. For example, at the pretrial stage, death-sought cases necessitate more in-court appearances by counsel (an average of 13.2 appearances versus 5.6); more court orders or bench rulings (an average of 38.6 versus 17.1); and more legal filings (an average of 157.4 versus 25.9).66 One unforeseen outcome of the cost study has been the Commission’s understanding of the importance of The study emphasizes that the Oklahoma DOC costs are more likely to fluctuate due to a number of variables. The study states, “DOC data is based on projections of future costs (i.e., prospective data) . . . actual costs [ ] could vary from the estimates due to unpredictable factors [such as] exonerations, commutations, or reversals by appellate courts. Moreover, we do not know the costs incurred by DOC related to carrying out an execution.” Id.at 3-4. 62



63



Id. at 20.



64



Commission Discussion with David Prater, District Attorney for Oklahoma County (notes on file with the author).



65



See infra, App. IB.



66



See id.
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access to meaningful data about Oklahoma’s capital punishment system. Despite the efforts of hardworking individuals at state and local entities—such as law enforcement agencies, ODOC, and the courts—to provide researchers with data, outdated systems-management tools prevented many of those entities from providing the researchers with comprehensive cost information. The researchers noted that “a great deal of unaccounted effort of some form is occurring regularly in every agency included in our analysis . . . . [and] just about every agency or organization is far behind in the employment of a modern information management system.67



III. Rates of Error in Oklahoma Capital Cases Closely associated with cost concerns is the rate of error in Oklahoma capital trials, which result in an appellate reversal of the death sentence or conviction. Reversals can occur either by way of state court or federal court, and the typical bases for setting aside a conviction or death sentence are egregious constitutional violations that deprived the defendant of a fair trial.68 In a statistical study published in 2000, researchers examined 4,578 capital appeals nationwide from 1973 through 1995 and found that “the overall rate of prejudicial error in the American capital punishment system was 68%” and that the most common errors traced back to ineffective defense counsel and police and prosecutors who failed to disclose exculpatory evidence.69 Although the study’s estimate of constitutional error necessarily was greater than the overall reversal rate—because procedural bars (e.g., a failure to timely file a petition for relief) may prevent a defendant from prevailing on the merits—a reversal rate even half as much as this would entail significant costs and raise serious concerns as to the fairness of a jurisdiction’s capital punishment system. Because no such study has been conducted with a focus on Oklahoma, the Commission sought an independent analysis of rates of error in Oklahoma capital cases. Over 100 licensed attorneys from two major law firms conducted an independent review of Oklahoma capital cases from 1976 through 2014. This review revealed that, of the 321 people sentenced to death in the state during that time, 172 experienced a reversal of their death sentence or conviction—an error rate of over 53 percent.70 Fifty-three percent of all death-sentenced inmates faced retrial—whether as to their guilt or innocence or only as to the appropriate punishment they should receive for having committed a capital offense—or received a modification of sentence on appeal. And, in a few cases, error upon retrial once again necessitated reversal.71 Some of those whose cases experienced a reversal had their original death sentence reinstated, were ultimately resentenced to death and later executed, or remain on death row. However, 163 of the 321 individuals sentenced to death between 1976 and 2014 were removed from death row for reasons other than execution.72 Such explanations include: exoneration, plea agreement after reversal to a sentence less than death, conviction at 67



Id.



See, e.g., Strickland v. Washington, 466 U.S. 668 (1984) (holding that prejudice must be established before a defendant will be granted relief on a claim of ineffective assistance of counsel); Brady v. Maryland, 373 U.S. 83 (1963) (holding that materiality must be established before a defendant will be granted relief on a claim that the State withheld exculpatory evidence from him). 68



James S. Liebman et al., A Broken System: Error Rates in Capital Cases, 1973–1995, at ii (2000), http://www2.law.columbia.edu/instructionalservices/liebman/liebman_final.pdf . 69



81 individuals had both the conviction and death sentence reversed; 84 individuals had a death sentence reversed. Note that these numbers may differ from the cost study in App. IB, which examined a different time period. 70



See, e.g., Rojem v. Gibson, 245 F.3d 1130 (10th Cir. 2001) (first reversal in the case against Richard Norman Rojem); Rojem v. State, 130 P.3d 287 (Okla. Crim. App. 2006) (second reversal in the case against Rojem); Miller v. State, 98 P.3d 738 (Okla. Crim. App. 2004) (first reversal in the case against Victor Cornell Miller); Miller v. State, 313 P.3d 934 (Okla. Crim. App. 2013) (second reversal in the case against Miller). 71



See NAACP Legal Defense Fund, Death Row USA Winter 2104 (2014), http://www.deathpenaltyinfo.org/documents/DRUSA_Winter_2014.pdf ; see also NAACP Legal Defense Fund, Death Row USA Winter 2015 (2015), http://www.deathpenaltyinfo.org/documents/DRUSAWinter2015.pdf (both reporting the number of those remaining on death row at the end of 2014 and 2015 respectively); see also Searchable Execution Database, Death Penalty Info. Ctr., (last visited Mar. 22, 2017) (combining NAACP LDS numbers with all of those executed between 1976 and 2014 in OK (111)). 72
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retrial of a non-capital offense, resentencing, or a non-execution death while on death row. Thus, a substantial number of those sentenced to death in Oklahoma never face execution. Of the 172 people whose cases a court reversed the death sentence and/or conviction: • 121 were reversed on direct appeal by the OCCA; • 4 were reversed after direct appeal upon a grant of certiorari by the U.S. Supreme Court; • 19 were reversed by the OCCA during state post-conviction review; and • 46 were reversed by the federal courts during habeas corpus (or related) proceedings.73 Importantly, procedural limitations require, among other things, that the federal courts provide extraordinary deference to state court findings of fact and conclusions of law, along with requiring that a death row petitioner exhaust state remedies before proceeding in federal court.74 Notwithstanding these procedural hurdles, the federal courts reversed death sentences or convictions in multiple instances when the state courts had previously found no error.



IV. Data Accessibility and Management A common thread through all three studies presented in this chapter has been the effort required to collect and organize data from Oklahoma agencies—be they county-based or statewide. The data collection process for gathering basic information regarding capital cases revealed deficiencies in state and local governments’ data management systems.75 This is not a criticism of the diligent and responsive individuals working in the system— rather, it is an acknowledgment that they lack the resources and funding necessary to track this important data. Government accountability depends on transparency. Oklahomans and state policymakers should have the capability of accessing data concerning the criminal justice system. If not, they cannot draw informed conclusions about or make rational decisions regarding that system, including whether maintaining capital punishment is in the long-term fiscal interests of the people of the state. It is imperative for the state to improve Oklahoma’s systems for gathering, sharing, and managing data relevant to the criminal justice system. Updating these systems would allow agency personnel to more effectively serve Oklahomans. Moreover, it also would improve transparency and accountability by enabling public and private researchers to study the system’s outcomes, costs, and efficacy.



Note that the sum of these three categories of review adds up to more than our benchmark of 172 individuals who had reversals because some were resentenced and then had the death sentence or conviction again overturned at a subsequent stage of review. 73
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See 28 U.S.C.§ 2254 (2012).



75



See generally description of cost study methodology and data gathering, infra, App. IB.
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Race and Death Sentencing for Oklahoma Homicides, 1990-20122 I. Introduction In the first 15 years of the 21st century, we have seen several indicators that the use of the death penalty is in sharp decline in the United States. According to the Death Penalty Information Center, between 1996 and 2000 an annual average of 275 new prisoners arrived on America’s death rows, but by 2015 this figure had precipitously decreased to 49.3 The average number of executions per year has fallen nearly fifty percent since the last five years of the twentieth century, from 74 between 1996 and 2000 to 37.6 in the years 2011-2015.4 In just the past 10 years, seven states have abolished the death penalty,5 the Delaware Supreme Court invalidated that state’s statute in August 2016,6 and four more states –Washington, Oregon, Colorado and Pennsylvania – have seen their governors impose moratoria on executions. A September 2016 poll by the Pew Research Center found that slightly less than half of Americans (49 percent) supported the death penalty,7 the lowest level of support in more than 40 years. A 2015 poll by Quinnipiac indicates that more Americans (48%) now prefer a sentence of Life Imprisonment without Parole (which is available in all death penalty jurisdictions) to a death sentence (43%).8 Even in Oklahoma, a November 2015 poll found that the majority of the population (52 percent) would prefer a sentence of life plus restitution rather than the alternative of the death penalty.9 A second poll taken in July 2016 found that 53 percent of the “likely voters” in the state would prefer life This report is an early draft of an independent study (current through November 1, 2016), submitted to the Oklahoma Death Penalty Review Commission for its review of Oklahoma’s capital punishment system. The final study will be published by the Northwestern University School of Law in the fall of 2017. See Glenn L. Pierce, Michael L. Radelet, & Susan Sharp, Race and Death Sentencing for Oklahoma Homicides, 1990-2012, 107 Nw. U. J. Crim. L. & Criminology. The Commission is grateful to the authors for providing this study for its consideration during its review of Oklahoma’s death penalty. Please note: the Commission did not edit this draft report and any errors should be attributed the authors. Moreover, the views reflected by the authors do not necessarily reflect those of the Commission. This study is included in the Commission’s report as a reference for Appendix I. 1



This report was authored by Glenn L. Pierce, Michael L. Radelet, and Susan Sharp. Radelet is a Professor of Sociology, University of Colorado-Boulder; Pierce is a Principal Research Scientist, School of Criminology & Criminal Justice, Northeastern University, Boston; Sharp is the David Ross Boyd Professor/Presidential Professor Emerita, Department of Sociology, University of Oklahoma. The three authors are listed alphabetically; each made equal contributions to this project. The authors wish to thank Melissa S. Jones and Amy D. Miller for their assistance in helping to build the Oklahoma death row data set. 2



Death Sentences in the United States From 1977 by State and by Year, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/death-sentences-united-states-1977-2008. 3



4



Executions by Year, Death Penalty Info. Ctr., http://www.deathpenaltyinfo.org/executions-year.



5



New Jersey (2007), New York (2007), New Mexico (2009), Illinois (2011), Connecticut (2012), Maryland (2013), and Nebraska (2015).



6



Eric Eckholm, Ruling by Delaware Justices Could Deal Capital Punishment in the State a Final Blow, New York Times, Aug. 2, 2016, at A11.



Baxter Oliphant, Support for Death Penalty Lowest in More than Four Decades (Sept. 29, 2016), http://www.pewresearch.org/fact-tank/2016/09/29/support-fordeath-penalty-lowest-in-more-than-four-decades/. 7



8



Quinnipiac University Poll Release Detail, http://www.quinnipiac.edu/news-and-events/quinnipiac-university-poll/national/release-detail?ReleaseID=2229 (June 1, 2015).



News9/Newson6: More Oklahomans Oppose Death Penalty If Given Alternative, SoonerPoll, http://soonerpoll.com/news9newson6-more-oklahomans-oppose-death-penalty-if-given-alternative (Nov. 19, 2015); News9/Newson6: More Oklahomans Oppose Death Penalty If Given Alternative, SoonerPoll, http://soonerpoll.com/news9newson6-more-oklahomans-oppose-death-penalty-if-given-alternative (Nov. 19, 2015); Graham Lee Brewer, New Poll Shows Over Half of Oklahomans Support Life Sentences Over the Death Penalty, NewsOK, http://newsok.com/article/5461486. 9
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sentences without parole and mandatory restitution instead of the death penalty.10 These results document a changing climate around death penalty debates: apparently more Americans now prefer long prison terms rather than the death penalty. One reason for the decline in support for and the use of the death penalty is growing concerns that the penalty is not reserved for “the worst of the worst.” In a nationwide Gallup Poll taken in October 2015, 41 percent of the respondents expressed the belief that the death penalty was being applied unfairly, and a 2009 Gallup Poll found that 59 percent of the respondents believed that an innocent person had been executed in the preceding five years.11 This concern is undoubtedly on the minds of many Oklahomans, since ten inmates have been released from its death row since 1972 because of doubts about guilt.12 In this article, we examine another question that is related to the contention that the death penalty is reserved for the worst of the worst: the possibility that the race of the defendant and/or victim affects who ends up on death row. To do so, we will study all homicides that occurred in Oklahoma from January 1, 1990 through December 31, 2012, and compare those cases with the subset that resulted in the imposition of a death sentence. Oklahoma is home to some 3.75 million citizens, of whom 75 percent are white, with the black, Native American, and Hispanic population each constituting about eight percent of the population.13 Racial and ethnic minorities are over-represented among those on death row, which housed 46 men and one woman as of July 1, 2016 (23 white, 20 black, 3 Native American, 2 Latino).14 Between 1972 and October 31, 2016, Oklahoma conducted 112 executions (with the first occurring in 1990), which ranks second among U.S. states behind Texas and gives Oklahoma the highest per capita execution rate in the U.S.15 Of the 112 executed inmates, 67 were white (60 percent), 35 black, 6 Native American, 2 Asian, 1 Latino, and 1 whose race was classified as “Other.”16 The races of the homicide victims in the death penalty cases are also predominately white, with 83 of the 112 executed inmates convicted of killing at least one white victim (74.1 percent), 19 at least one black victim, 7 at least one Asian victim, 5 at least one Latino victim, 1 at least one Native American victim, and 1 who killed two people whose races are classified as “Other” (both the assailant and his two victims were Iraqi).17



Silas Allen, Majority of Oklahomans Support Replacing Death Penalty with Life Sentences, Poll Shows, The Oklahoman, Aug. 6, 2016, http://newsok.com/majority-of-oklahomans-support-replacing-death-penalty-with-life-sentences-poll-shows/article/5512693. 10



11



Gallup Poll Topic: Death Penalty, Gallup, http://www.gallup.com/poll/1606/death-penalty.aspx.



These former death row inmates include Charles Ray Giddens (released in 1981), Clifford Bowen (1986), Richard Jones (1987), Greg Wilhoit (1993), Adolph Munson (1995), Robert Miller (1998), Ronald Williamson (1999), Curtis McCarty (2007), Yancy Douglas (2009), and Paris Powell (2009). See Death Penalty Information Center, List of Exonerees Since 1973, http://www.deathpenaltyinfo.org/innocence-and-death-penalty. 12
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https://suburbanstats.org/population/how-many-people-live-in-oklahoma



14



Death Row USA, Summer 2016, http://www.naacpldf.org/files/publications/DRUSA_Summer_2016.pdf (current as of July 1, 2016).



http://www.deathpenaltyinfo.org/state-execution-rates. Among the executed are two juveniles (one of whom was just 16 at the time of his crime), three women, and seven inmates who dropped their appeals and asked to be executed. See also Executions Statistics available from the Oklahoma Department of Corrections, https:// www.ok.gov/doc/Offenders/Death_Row/. There have also been four death sentences commuted to prison terms by Oklahoma governors since 1972: Phillip Smith (2001), Osvaldo Torres (2004), Kevin Young (2008), and Richard Smith (2010). See Michael L. Radelet, Commutations in Capital Cases on Humanitarian Grounds, available at http://www.deathpenaltyinfo.org/clemency#List. 15



This does not include Timothy McVeigh, executed under federal authority in June 2001 for murdering 168 people in the explosion of the Alfred P. Murrah Federal Building in Oklahoma City in April 1995. 16



These tallies were calculated from data provided by Death Penalty Information Center, Searchable Execution Database, available at http://www.deathpenaltyinfo. org/views-executions. Because four executed inmates were convicted of killing multiple victims who had different races, one execution can fit two or more of these criteria, giving us a total for these calculations of 116. 17
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II. Previous Research Concerns about the impact of the defendant’s and/or victim’s race on death penalty decisions have a long history in the U.S. Soon after the 1976 decision in Gregg v. Georgia that breathed new life into death penalty statutes,18 researchers led by the late University of Iowa legal scholar David Baldus began to study the possible relationships, with the most comprehensive study by Baldus and his team focusing on Georgia.19 Those race studies conducted prior to 1990 were reviewed by the U.S. government’s General Accounting Office in 1990, which produced a report concluding that in 82 percent of the 28 studies reviewed, “race of victim was found to influence the likelihood of being charged with capital murder or receiving the death penalty.”20 In 2003, Baldus and George Woodworth in effect updated and expanded the GAO Report, reviewing 18 race studies that had been published or released after 1990.21 Their conclusions are worthy of a lengthy quote: Overall, their results indicate that the patterns documented in the GAO study persist. Specifically, on the issue of race-of-victim discrimination, there is a consistent pattern of white-victim disparities across the systems for which we have data. However, they are not apparent in all jurisdictions nor at all stages of the charging and sentencing processes in which they do occur. On the issue of race-of-defendant discrimination in the system, with few exceptions the pre-1990 pattern of minimal minority-defendant disparities persists, although in some states black defendants in white-victim cases are at higher risk of being charged capitally and sentenced to death than are all other cases with different defendant/victim racial combinations.22 Overall, Baldus and Woodworth concluded that the studies displayed four clear patterns: 1) with few exceptions, the defendant’s race is not a significant correlate of death sentencing, 2) primarily because of prosecutorial charging decisions, those who kill whites are significantly more likely than those who kill blacks to be sentenced to death, 3) black defendants with white victims are especially likely to be treated more punitively, and 4) counties with large numbers of cases with black defendants or white victims show especially strong impacts on black defendants or on those with white victims.23 Professor Baldus passed away in 2011, but one of his students, Catherine Grosso, has taken the reigns and assembled a team that has continued Baldus’s work. Among their publications is one that recently updated the Baldus literature review.24 Published in 2014, the researchers had by then identified 36 studies that had been completed after the 1990 GAO Report. Their review identified four patterns:
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Gregg v. Georgia, 428 U.S. 153 (1976).
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David C. Baldus, George G. Woodworth, & Charles A. Pulaski, Jr. Equal Justice and the Death Penalty: A Legal and Empirical Analysis (1990).
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See General Accounting office, Death Penalty Sentencing: Research Indicates Pattern of Racial Disparities, GAO/GGD.90-57 (1990), at 5.



David C. Baldus & George Woodworth, G., Race Discrimination in the Administration of the Death Penalty: An Overview of the Empirical Evidence with Special Emphasis on the Post-1990 Research, 39 Criminal Law Bulletin 194 (2003). 21
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Id., at 202.
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Id., at 214-15.



Catherine M. Grosso, Barbara O’Brien, Abijah Taylor, & George Woodworth, Race Discrimination and the Death Penalty: An Empirical and Legal Overview, in America’s Experiment with Capital Punishment, 3rd ed. (J. R. Acker, R. M. Bohm, & C. S. Lanier, eds. 2014), 525-76. 24
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• Four of the studies did not discover any race effects. • Four found independent effects of the race of the defendant (that is, effects that remained after statistically controlling for other relevant variables). • Twenty-four studies in 15 jurisdictions found significant race-of-victim effects. • Nine found that black defendants with white victims were more harshly treated than other homicide defendants.25 Unfortunately, none of these post-1990 studies focused on Oklahoma, and only one credible study has explored the possibility of racial disparities in Oklahoma in the post-Furman years.26 In that study, first published in Stanford Law Review,27 Samuel Gross and Robert Mauro studied all homicides and death sentences in Oklahoma during the 53-month period, August 1976 through December 1980.28 Thus, these data are almost forty years old. Included were 43 death sentences imposed in 898 cases.29 Initially the researchers found that death sentences were imposed in 16.7 percent of the cases in which a black was suspected of killing a white (B-W), 6.6 percent of the cases where a white was suspected of killing a white (W-W), and 1.3 percent of the black on black (B-B) cases.30 If the homicide was accompanied by other felony circumstances, no cases with black victims resulted in a death sentence, compared to 30.6 percent of the white victim cases. If the victim and defendant were strangers, 21.8 percent of the white Victim cases resulted in a death sentence, compared to 3.4 percent of such cases with black victims.31 In 2016 a second study of death sentencing in Oklahoma was published.32 The paper attempted to look at death sentencing in Oklahoma in a sample of 3,395 homicide cases over a 38-year time span, 1973-2010. Unfortunately, some of the data presented by the authors in that paper is incorrect, so the paper is not useful. For example, in Appendix B we are told that 8 percent of the white-white homicides contained “capital” or “first-degree” (as opposed to “second-degree” murder charges) (137/1,696), compared to 53 percent of the blackblack cases (348/659).33 We are also told that the data set includes 1,030 cases “charged capital” in which whites were accused of killing Native Americans, although the authors also report that there were only 42 whiteNative American cases in their sample. In an email to Radelet dated August 18, 2016, lead author David Keys acknowledged that they undoubtedly received bad data from the State of Oklahoma.34



Id., at 538-39. Because some of the studies reached more than one of these conclusions, the sum of these findings (41) is greater than the total number of studies (36). 25
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Samuel R. Gross & Robert Mauro, Death and Discrimination: Racial Disparities in Capital Sentencing 88-94 (1989).



Samuel R. Gross & Robert Mauro, Patterns of Death: An Analysis of Racial Disparities in Capital Sentencing and Homicide Victimization, 37 Stanford Law Review 27 (1984). 27
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Id., at 236.



David P. Keys & John F. Galliher, Nothing Succeeds Like Failure: Race, Decisionmaking, and Proportionality in Oklahoma Homicide Trials, 1973-2010, in Race and the Death Penalty: The Legacy of McCleskey v. Kemp 123 (David P. Keys & R. J. Maratea eds. 2016). We mention this study only to show our awareness of it and to alert future students of the death penalty in Oklahoma that its data is fundamentally flawed, from which no conclusions are possible. 32
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III. Methodology We examined all cases in which the death penalty was imposed for Oklahoma homicides that occurred between January 1, 1990, and December 31, 2012. Using 23 years of homicide data allowed us to use a sample with enough cases in it to detect patterns. We ended with cases in 2012 because we found only one death penalty case for a 2013 murder, and any homicides that occurred in 2013 or later might still be awaiting final disposition. During those 23 years, the state recorded some 5,090 homicides, for an annual average of 221.35 A. Homicide Data Set To begin, we assembled a data set on all Oklahoma homicides with an identified perpetrator over a 23 year period from 1990 to 2012.36 We obtained these data from the FBI’s “Supplemental Homicide Reports,” or SHRs. Supplemental Homicide Reports are compiled from data supplied by local law enforcement agencies throughout the United States, who report data on homicides to a central state agency, which in turn reports them to the FBI in Washington for inclusion in its Uniform Crime Reports.37 While the Reports do not list the suspects’ or victims’ names (and only the month and year of the offense – not the specific date), they do include the following information: the month, year, and county of the homicide; the age, gender, race,38 and ethnicity of the suspects and victims; the number of victims; the victim-suspect relationship; weapon used; and information on whether the homicide was accompanied by additional felonies (e.g., robbery or rape).39 Local law enforcement agencies usually report these data long before the defendant has been convicted, so offender data are for “suspects,” not convicted offenders.40 The SHRs include information on all murders and non-negligent manslaughters, but they do not differentiate between the two types of homicides. They define murders and non-negligent manslaughters as “the willful (nonnegligent) killing of one human being by another. Deaths caused by negligence, attempts to kill, assaults to kill, suicides, and accidental deaths are excluded.”41 In addition, the SHRs have a separate classification for justifiable homicides, which are defined as “(1) the killing of a felon by a law enforcement officer in the line of duty; or (2) the killing of a felon, during the commission of a felony, by a private citizen.”42 Because the data come from police agencies, not all the identified suspects are eventually convicted of the homicide. 35



Oklahoma Crime Rates 1960-2013, available at http://www.disastercenter.com/crime/okcrimn.htm.



This is similar to the methodology used in other studies that Pierce and Radelet have conducted using information from the Supplemental Homicide Reports. See Glenn L. Pierce & Michael L. Radelet, Death Sentencing in East Baton Rouge Parish, 1990-2008, 71 Louisiana Law Review 647 (2011); Glenn L. Pierce & Michael L. Radelet, The Impact of Legally Inappropriate Factors on Death Sentencing for California Homicides, 1990-99, 46 Santa Clara Law Review 1 (2005); Michael L. Radelet & Glenn L. Pierce, Choosing Those Who Will Die: Race and the Death Penalty in Florida, 43 Florida Law Review 1 (1991); Michael L. Radelet & Glenn L. Pierce, Race and Death Sentencing in North Carolina: 1980-2007, 89 North Carolina Law Review 2119 (2011). The methodology was developed and first used by GROSS & MAURO, supra note 26, at 35-42. 36



See http://www.bjs.gov/content/pub/pdf/ntmh.pdf (last visited August 1, 2016). We have used SHR data in other research projects, and an earlier version of this paragraph was included in Glenn L. Pierce & Michael L. Radelet, The Impact of Legally Inappropriate Factors on Death Sentencing for California Homicides, 199099, 46 Santa Clara Law Review 1, 15 (2005). 37



The racial designations used in the UCR are defined as follows: (1) white. A person having origins in any of the original peoples of Europe, North Africa, or the Middle East. (2) black. A person having origins in any of the black racial groups of Africa. (3) American Indian or Alaskan Native. A person having origins in any of the original peoples of North America and who maintains cultural identification through tribal affiliation or community recognition. (4) Asian or Pacific Islander. A person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent. (5) Pacific Islands. This area includes, for example, China, India, Japan, Korea, the Philippine Islands, and Samoa. (6) Unknown). Federal Bureau of Investigation, Uniform Crime Reporting Handbook 97, 106 (2004). 38
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See Federal Bureau of Investigation, Uniform Crime Reporting Statistics, UCR Offense Definitions, http://www.ucrdatatool.gov/offenses.cfm (last visited August 1, 2016). 41
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For our project, a total of 4,813 homicide suspects were identified from Oklahoma SHR’s for homicides committed during the period 1990 through 2012. Only those SHR cases that recorded the gender of the homicide suspect were included in the sample, effectively eliminating those cases in which no suspect was identified. In other words, for SHR homicide cases where no suspect gender information was recorded, we assumed that the police had not been able to identify a suspect for that particular homicide incident, rendering sentencing decisions irrelevant. Finally, we constructed one new SHR case and added it to our data when we found a death penalty case with no corresponding case in the existing SHR data. To better pinpoint the race differences, we also dropped 82 cases in which there were multiple victims who were not all the same races, and an additional 64 cases where either the victim or offender was Asian. This resulted in a reduction of 146 homicide cases (three percent of the original sample of 4,813 homicide cases) and one addition, resulting in a final sample size of 4,668 cases. In addition to the race of the victim, the SHR data include information on the number of homicide victims in each case, and on what additional felonies, if any, occurred at the same time as the homicide. These variables are key to the analysis reported below. B. Death Row Data Set Unfortunately, there is no state agency, organization, or individual who maintains a data set on all Oklahoma death penalty cases. We thus had to start from scratch in constructing what we call the “Death Row Data Set.” To do this, we used data compiled by the NAACP Legal Defense and Educational Fund, Inc., and issued in a (usually) quarterly publication called “Death Row USA.”43 This highly-respected source lists (by state) the name, race and gender of every person on America’s death rows. Unfortunately, it contains no other information about the defendant (e.g., age), victim (e.g., name, age, race), or crime (e.g., date, location, or circumstances). Copies of most back issues of Death Row USA are available online,44 and other issues are available in hard copy in many law libraries, including the University of Colorado’s. From these sources we made copies of all the Oklahoma inmates listed in the 83 issues of Death Row USA published in the years 1990-2012. From those we identified the additions to the lists, since the additions would give us a preliminary list of those sentenced to death for homicides committed on or after January 1, 1990. We were not interested in the names of inmates who were on death row in the first issue we examined since all of those inmates were convicted of murders from the 1970s or 1980s. We were only interested in the additions, and then only those sent to death row for murders committed on or after January 1, 1990. With that list, we conducted internet searches for information about the crime – specific date, county of offense, name of victim/s (and age, sex, and race), and the like. All those whose crimes occurred in the 1980s or after December 31, 2012 were deleted. We also used a web site maintained by the Oklahoma Department of Corrections to confirm the inmate’s race and gender, as well as the county of conviction and the inmate’s date of birth.45 Because this source provides only the date of the conviction, not the date of the offense, information on the date of offense had to be obtained from other sources (primarily newspaper articles and published appellate decisions in the case). In the end, we identified 153 death sentences imposed against 151 offenders for homicides committed 1990-2012. Two men, Karl Myers and Darrin Pickens, had two separate death sentences imposed in two separate trials for two separate homicides, so each defendant is counted twice. 43



Death Row USA, http://www.naacpldf.org/death-row-usa.
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Oklahoma Dep’t of Corrections , Offender Look-Up Database, https://okoffender.doc.ok.gov/.
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On multiple victim homicides, we counted the homicides Table 1: Oklahoma Homicides by with at least one female victim as homicides with female Suspect’s and Victim’s Race/Ethnicity victims. Race/Ethnicity of Victim



IV. Results



White Only



A. Frequencies and Cross-Tabulations Table 1 displays descriptive statistics from our data. There are a total of 4,668 homicides included, of which 2,060 (44.1 percent) involved both white suspects and white victims, and 1,266 (27.1 percent) involved black suspects and black victims. There are 427 cases with a black suspect and white victim (9.1 percent), and 143 cases with a white suspect and a black victim (3.1 percent). Table 2 shows that overall, 143 (3.06 percent) of the homicides with known suspects resulted in a death sentence. Homicides with white victims are the most likely to result in a death sentence. Here 106/2703 resulted in death (3.92 percent), whereas 37/1965 of the homicides with nonwhite victims resulted in death (1.88 percent).46



Black Hisp. Only Only



Nat. Am. Only



TOTAL



White Suspect



2060



143



38



99



2340



Black Suspect



427



1266



42



30



1765



Hispanic Suspect



65



21



133



8



227



Nat. Am. Suspect



151



15



12



158



336



TOTAL



2703



1445



225



295



4668



Table 2: Oklahoma Homicides and Death Sentences by Race of Victim



Table 3 looks at only those homicides with male victims. There are a sufficient number of cases to make conclusions only for cases with either white or black victims.47 Of the white male victim cases 2.26 result in a death sentence, but only .77 of the black male cases result in a death sentence. Thus, homicides with white male victims are 2.94 times more likely to result in death than cases with black male victims (2.26 divided by .77).



No. of Suspects



No. of Death Sentences



Percentage Death



White Victim



2703



106



3.92



Black Victim



1445



27



1.87



Hispanic Victim



225



6



2.67



Native American Victim



295



4



1.36



TOTAL



4668



143



3.06



Table 4 shows that homicides with at least one female victim are 4.6 times more likely to result in a death sentence (7.21 percent) than the homicides with no female victims shown in Table 3 (1.57 percent). There are 1,235 cases in the data with at least one female victim, and again we focus on differences between cases with white victims and black victims, and do not look at the other race/ethnicity categories that have low sample counts. The data show only small differences in death sentencing rates among cases with at least one female victim between white (7.57 percent) and black (6.67 percent) victims. Clearly, race makes less of a difference when women are killed than when men are killed. Table 5 examines the percentage of cases that resulted in a death sentence by the race of the defendant. There is virtually no difference in the probability of a death sentence by race of defendant, with 3.2 percent of the white offenders sentenced to death and 3 percent of the nonwhite defendants. These 37 suspects were implicated in 27 cases with black victims, 6 with Hispanic victims, and 4 with Native American victims. The 1,965 victims included 1,445 cases with black (only) victims, 225 with Hispanic victim only, and 295 with Native American victim only. 46



That is, there are so few cases with black, Hispanic, or Native American victims that small fluctuations in the number of death sentences will result in large proportional differences. 47
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Table 3: Oklahoma Homicides and Death Sentences by Race of Victim



Table 4: Oklahoma Homicides and Death Sentences by Race of Victim



Cases with No Female Victims



Cases with At Least One Female Victim



No. of Suspects



No. of Death Sentences



Percentage Death



White Victim



1857



42



2.26



Black Victim



1175



9



Hispanic Victim



189



Native American Victim TOTAL



No. of Suspects



No. of Death Sentences



White Victim



846



64



7.57



0.77



Black Victim



270



18



6.67



1



0.53



Hispanic Victim



36



5



13.89



212



2



0.94



Native American Victim



83



2



2.41



3433



56



1.57



TOTAL



1235



89



7.21



Table 5: Death Sentences by Race of Defendant White No



2266 .968



Percentage Death



Table 6: Death Sentences by Race of Victim



Nonwhite 2259



Total 4523



No



White



Nonwhite



Total



2597



1928



4525



.961



.970



Death Penalty Imposed



.981



Death Penalty Imposed Yes



74 .032



Total



2340



69



143



Yes



.039



.030 2328



106



4668



Total



2703



37



143



.019 1965



4668



Chi Square 15.92; 1 df; p


Chi Square 1.55; 1 df; NS



However, there is much more to this story. Table 6 looks at the percentages of death penalty cases by the race of the victim. Here we see that 1.9 percent of those who were suspected of killing nonwhites were ultimately sentenced to death (37 divided by 1965), whereas 3.9 percent (106 divided by 2703) of those suspected of killing whites ended up on death row. The probability of a death sentence is therefore 2.05 times higher for those who are suspected of killing whites than for those suspected of killing nonwhites.
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Table 7 combines both suspect’s and victim’s races/ethnicities.48 The percentages of nonwhite defendant/ nonwhite victim and white defendant/nonwhite victim cases ending with death sentences was 1.9 and 1.8 percent death sentence respectively. In sharp contrast, 3.3 percent of the white-on-white homicides resulted in a death sentence, compared to 5.8 percent of the nonwhites suspected of killing white victims. The gender of the victim also makes a very large difference in who ends up on death row. As Table 8 shows, 1.6 percent of the defendants suspected of killing males (no female victims) were sentenced to death, compared to 7.2 percent of those who were suspected of killing one or more women.



Table 7: Death Sentences by Races of Defendant and Victim Defendant-Victim Race/Ethnicity (W= White; NW=Nonwhite)



No



NW-W



W-W



NW-NW



W-NW



Total



606



1991



1653



275



4525



.942



.967



.981



.982



.969



37



69



32



5



143



.058



.033



.019



.018



.031



643



2060



1685



280



4668



Death Penalty Imposed Yes



Total



Chi Square 25.48; 3 df; p


Table 9 (on next page) shows the likelihood of a death Table 8: Death Sentences by Gender sentence by the race and gender of the victim. Among of Victim (V=Victim) those suspected of killing white males, 2.3 percent are No 1+ Female sentenced to death, whereas among those suspected of Total Female V V killing nonwhite males, only .8 percent are sent to death No 3378 1146 4535 row. On the other hand, 7.6 percent of those suspected of .984 .928 .969 killing white females are sentenced to death, as are 6.4 Death percent of those suspected of killing nonwhite females. Penalty Imposed



Finally, Table 10 (on next page) displays the percent of Yes 54 death penalty cases broken down by the presence of .016 zero, one, or two “additional legally relevant factors.” The factors we included are 1) whether the homicide event Total 3433 also included additional felonies, and 2) whether there were multiple victims. All cases had 0, 1, or 2 of these Chi Square 97.07; 1 df; p


89



143



.072



.031



1235



4668



When the analysis examines the potential effect of more than one independent variable the likelihood of a death sentence, we combine the separate racial/ethnic minority categories (i.e., black, Hispanic, and Native American) into a single minority category. Each of these minority subgroups are recognized as groups that are subject to subject to discrimination. 48
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Table 9: Death Sentences by Race/Gender of Victim (W= white; NW=Nonwhite)



No



W-F



W-M



NW-F



NW-M



Total



782



1815



364



1564



4525



.924



.977



.936



.992



.969



64



42



25



12



143



.076



.023



.064



.008



.031



846



1857



389



1576



4668



Death Penalty Imposed Yes



Total Chi Square 104.69; 3 df; p


Table 10: Death Sentences by Number of Additional Legally Relevant Factors (ALRF) No



No ALRF



1 ALRF



2ALRF



Total



3510



978



37



4525



.983



.938



.698



.969



62



65



16



143



.017



.062



.302



.031



3852



1043



53



4668



Death Penalty Imposed Yes Total Chi Square 187.9; 2 df; p


cases with one factor, and 30.2 percent of the cases with two factors. We now turn our attention to pinpointing the effects of each of our predictor variables. B. Multiple Logistic Regression Analysis Table 11 presents the results from a statistical technique called logistic regression.49 This is the statistical technique of choice used to predict a dependent variable that has two categories, such as whether or not a death In logistic regression, the dependent variable is predicted with a series of independent variables, such as gender, income, etc. The model predicts the dependent variable with a series of independent variables, and the unique predictive utility of each independent variable can be ascertained. As we have explained elsewhere: Logistic regression models estimate the average effect of each independent variable (predictor) on the odds that a convicted felon would receive a sentence of death. An odds ratio is simply the ratio of the probability of a death sentence to the probability of a sentence other than death. Thus, when one’s likelihood of receiving a death sentence is .75 (P), then the probability of receiving a non-death sentence is .25 (1-P). The odds ratio in this example is .75/.25 or 3 to 1. Simply put, the odds of getting the death sentence in this case are 3 to 1. The dependent variable is a natural logarithm of the odds ratio, y, of having received the death penalty. Thus, y=P / 1-P and; (1) ln(y) = âo + Xâ + ξi where âo is an intercept, âi are the i coefficients for the i independent variables, X is the matrix of observations on the independent variables, and ξi is the error term. Results for the logistic model are reported as odds ratios. Recall that when interpreting odds ratios, an odds ratio of one means that someone with that specific characteristic is just as likely to receive a capital sentence as not. Odds ratios of greater than one indicate a higher likelihood of the death penalty for those offenders who have a positive value for that particular independent variable. When the independent variable is continuous, the odds ratio indicates the increase in the odds of receiving the death penalty for each unitary increase in the predictor. Glenn L. Pierce & Michael L. Radelet, Race, Region, and Death Sentencing in Illinois, 1988–1997, 81 OR. L. REV. 39, 59 (2002). 49
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sentence is imposed.50



Table 11: Logistic Regression Analysis of Victim’s Race/Gender and Number of Table 11 shows that there are five variables in our model Additional Legally Relevant Factors on the that are associated with who is sentenced to death in Imposition of a Death Sentence (n=4668) Oklahoma: 1) having a white female victim, 2) having a white male victim, 3) having a female victim from a minority race of ethnicity, 4) having one additional legally relevant factor (a homicide event with more than one victims OR one in which there were additional felony circumstances present, and 5) having two additional legally relevant factors present (a homicide event with more than one victims AND one in which there were additional felony circumstances present. The reference category for the latter two variables is “no additional factors.” We also included a variable measuring the race of the defendant (white vs. minority), but that factor was not statistically significant.



β



Sig.



Exp β



White Female Victim



2.261



.000



9.592



White Male Victim



1.171



.001



3.225



Minority Female Victim



2.161



.000



8.678



One additional aggravator*



1.235



.000



3.439



Two additional aggravators**



2.553



.000



12.847



Independent Variables



It is no surprise that having one or both legally relevant factors increases the odds of a death sentence Defendant’s Race .284 .164 1.328 dramatically. Let’s focus on the column labeled Exp (white vs. minority) β. The Exp β for “one additional aggravator” is 3.439 (rounded to 3.4), which is also the odds ratio. Thus, after Constant 5.799 .000 .003 controlling for all the other variables in the model, the *Either multiple victim homicide or homicide with odds of receiving a death sentence are 3.4 times higher additional felony circumstances in cases with one additional legally relevant factor **Both multiple victim homicide and homicide with (compared to cases with no additional legally relevant additional felony circumstances factors). When the two additional legally relevant factors are both present, the Exp β tells us that the odds of a death sentence are 12.847 (12.8) times higher than cases where no additional factors are present. This is what would be expected – clearly those cases are highly aggravated. More interesting are the effects of race and gender. Here the excluded category (the comparison group) includes cases with male victims, minority races (black, Hispanic, or Native American). The Exp β in Table 11 shows that the odds of a death sentence for those with white female victims are 9.59 time higher than in cases with minority male victims. The odds of a death sentence for those with white male victims are 3.22 times higher than the odds of a death sentence with minority male victims. Finally, the odds of a death sentence for those with minority female victims are 8.68 times higher than the odds of a death sentence with minority male victims. And all these race/gender effects are net of our two control variables (multiple murder victims and the presence of additional felony circumstances), and all are statistically significant.



Logistic regression is a statistical method to predict the value of one variable with a series of other variables. The technique is regularly used in studies of race and death sentencing. See, e.g., David C. Baldus, George Woodworth, & Charles A. Pulaski, Jr., Equal Justice And The Death Penalty 78 n.55 (1990) (explaining how logistic regression models can be used to calculate the odds of a death sentence); Gross & Mauro, supra note 15, at 248–52 (using a logistic regression model to help predict the probability of a death sentence); Raymond Paternoster et al., Justice by Geography and Race: The Administration of the Death Penalty in Maryland, 1978–1999, 4 MARGINS 1, 31–44 (2004) (using logistic regression to address the relationship between victim and offender race). 50
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V. Conclusion The data show that death sentencing in Oklahoma is not related to the race of the defendant. However, there are rather large disparities in the odds of a death sentence that correlate with the gender and the race/ethnicity of the victim. Controlling for other factors — the presence of additional felony circumstances and the presence of multiple victims — cases with white female victims, cases with white male victims, and cases with minority female victims are significantly more likely to end with a death sentence in Oklahoma than are cases with nonwhite male victims.
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An Analysis of the Economic Costs of Capital Punishment in Oklahoma2 EXECUTIVE SUMMARY



I. Introduction The purpose of this study is to provide empirical evidence to the Oklahoma Death Penalty Review Commission (Commission) regarding the economic costs of seeking and imposing the death penalty in Oklahoma. The main objective of the study is to measure the difference in enumerated costs between first degree murder cases where the prosecutor seeks the death penalty and similar first degree murder cases in which the death penalty is not sought. The estimation of economic costs associated with seeking and imposing the death penalty and the extrapolation of those trends is complex and described in more detail, infra. Despite using the most conservative estimates—in other words, likely underestimating costs3—this study finds that seeking the death penalty in Oklahoma incurs This report is an independent study submitted to the Oklahoma Death Penalty Review Commission for its review of Oklahoma’s capital punishment system. It is current as of February 1, 2017. The Constitution Project provided support to the researchers through data collection and the study was funded by the Wallace Global Fund, which has in no way influenced the outcome of this report. The Commission is grateful to the authors for providing this study during its review of Oklahoma’s death penalty. Please note: the Commission did not edit this draft report and any errors are the responsibility of the authors. The findings and opinions reported here are those of the authors and do not necessarily reflect the positions of Wallace Global Fund, The Constitution Project, The Oklahoma Death Penalty Review Commission, or Seattle University. This study is included in the Commission’s report as a reference for Appendix I. 1



The report was authored by Peter A. Collins, Matthew J. Hickman, and Robert C. Boruchowitz, with research support by Alexa D. O’Brien. [Peter A. Collins, Ph.D., Assistant Professor, Criminal Justice Department, Seattle University, 901 12th Avenue Post Office Box 222000, Seattle, Washington 98122-1090, Phone: 206-296-5474, Email: [email protected]; Matthew J. Hickman, Ph.D., Associate Professor, Criminal Justice Department, Seattle University, 901 12th Avenue Post Office Box 222000, Seattle, Washington  98122-1090, Phone: 206-296-2484, Email: [email protected]; Robert C. Boruchowitz, J.D., Professor from Practice and Director, The Defender Initiative, Seattle University School of Law, 901 12th Avenue Post Office Box 222000, Seattle, Washington  98122-1090, Phone: 206-398-4151, Email: [email protected]]. The authors would like to thank the following people and agencies—in no particular order—for their help with this study (the vast majority of which was conducted on a volunteer basis): The Oklahoma Death Penalty Review Commission, which provided considerable support during the data collection process; The Constitution Project ; Oklahoma Department of Corrections Director Joe Allbaugh; Oklahoma County and Tulsa County Court Clerks; Oklahoma County Chief Public Defender Robert Ravitz and District Attorney David Prater; Tulsa County Chief Public Defender Robert Nigh and District Attorney Steve Kunzweiler; Oklahoma Indigent Defense System; Oklahoma State Bureau of Investigation; Tulsa County Sheriff’s Office; Oklahoma City Police Department; Tulsa City Police Department; Broken Arrow Police Department; Edmond Police Department; Midwest City Police Department; Mustang Police Department; Nichols Hills Police Department; Sand Springs Police Department; Hon. Clancy Smith (Presiding Judge, Oklahoma Court of Criminal Appeals); Hon. Charles Chapel (Former Judge, Oklahoma Court of Criminal Appeals); Steve Ingraham, Business Analyst, Oklahoma Administrative Office of the Courts; Brandy Manek, Director of Budget and Policy, Oklahoma Office of Management and Enterprise Services; Oklahoma Department of Mental Health and Substance Abuse Services; Patti Palmer Ghezzi, Assistant Federal Defender, Capital Habeas Unit, Federal Public Defender, Western District of Oklahoma; and Melissa Vincent and staff, 9Tribe, LLC. We appreciate your help and please forgive us if we have inadvertently left anyone out. 2



As we explain in detail within the methods section below, we always underestimated costs for the purpose of presenting the most conservative estimates so as to err on the side of caution. 3
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significantly more time, effort, and costs on average, as compared to when the death penalty is not sought in first degree murder cases. These findings are consistent with all previous research on death penalty costs,4 which have found that in comparing similar cases, seeking and imposing the death penalty is more expensive than not seeking it.



II. Methodology A. Case-Level Approach We studied the period from 2004 through 2010 and began with a case-level approach, where case-specific costs are gathered through matching first degree murder5 designated cases to corresponding administrative data. The case-level approach centers on the conversion of cost measures or outcomes into one common unit of measurement (United States Dollars or USD), which enables comparisons between sentences sought. Unless otherwise noted, all cost figures are presented in real 2017 USD. We first collected all first degree murder cases that occurred from 2004 through 2010 in Oklahoma and Tulsa counties. We then constructed a sample of these cases to use for the cost study, including all cases in which a formal bill of particulars6 (BOP) was filed, which indicates that the prosecutor was seeking the death penalty. We then randomly selected a sample of first degree murder cases in which the death penalty was not sought. This resulted in the analysis of 193 defendants and a total of 184 cases.7 This list of cases was then shared with criminal justice agencies within Oklahoma and Tulsa counties as well as with some state agencies. We were able to collect data that captured costs incurred at the pre-trial, trial, sentencing, and post-sentencing (appeals and incarceration) stages. These data were collapsed into four main categories, which are jail costs (pre-trial to sentencing incarceration costs), defense costs (costs associated with pre-trial, trial), prosecution costs (costs associated with trial), and some appeals costs (defense only). Post-sentencing costs were also captured, although unlike costs associated with the other stages that are retrospective—or costs that have already occurred— sentencing costs are forecasted. B. State-Level Approach In order to provide readers with some additional context regarding the economic costs of seeking the death penalty, we include a systematic review of all death penalty cost studies that were conducted from 2000 through 2016. We also include a national and multi-level econometric analysis of state justice spending over time.



III. Study Highlights A. Case-Level Findings Summary As indicated in Table I below, for those cases in which the death penalty is sought (BOP cases), the average total cost per case—using only the data that we were able to collect—is approximately $161,000, while the average total for non-death penalty sought (non-BOP) cases is nearly $51,000 per case. Thus, the estimated average 4



We detail previous studied under the Literature Review section starting on page 2, below.



First degree murder is the charge that carries the death penalty in Oklahoma. We use “murder in the first degree” throughout to refer to death penalty eligible cases. See Okla. Stat. tit. 21, § 701.7 (2017). 5



A bill of particulars is a formal notice, filed by the state, which serves to notify the defense that the state will be seeking the death penalty. Only first-degree murder cases are eligible for the death penalty. 6



We controlled for co-offenders. There are a total of 184 cases and 193 unique defendants. There were a total of 572 individuals involved in the 439 first degree murder cases over the study period. There were a total of 1,435 murders from 2004-2010 in the state of Oklahoma and 866 in Oklahoma and Tulsa counties. See: https://www.ok.gov/osbi/Publications/Crime_Statistics.html 7
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per-case difference in total costs when the death penalty is sought is approximately $110,000.8 The Oklahoma Department of Corrections (ODOC) costs for post-conviction incarceration costs are also provided and findings indicate that it costs about twice as much to maintain offenders on death row than off of death row. In cases in which the death penalty was sought, defendants spent an average of 880 days—the time elapsed between arrest and sentencing (i.e., pretrial incarceration through the end of trial)—in jail. In first degree murder cases in which the death penalty was not sought, defendants spent an average of 556 days in jail. Thus, when a death sentence was sought in a first degree murder case, the defendant spent over one and a half times as many days in jail as cases in which a death sentence was not sought. The average jail costs for BOP defendants was approximately $44,800 total, while non-BOP cases averaged just over $28,300 total, for an average difference of approximately $16,500. Defense costs during the pre-trial through trial stages show an average difference of just over $32,700 more in a capital case—in other words, nearly ten times more than when a BOP is not filed.9 Prosecution costs during the pre-trial through trial stages show an average difference of about $17,700 more in a capital case, or about three times more than when a BOP is not filed. The state capital appeals—the direct and post-conviction appeals—costs incurred by OIDS ran at an average of about $53,000 per case, or over five times more than the non-capital appeals did. Overall, the average cost for defense in direct and post-conviction appeals in death penalty cases is between five and six times more than in non-death penalty cases. Although we did not receive enough information from the courts system regarding time and effort expended on a per-case basis to estimate costs at this time, we were able to calculate the average number of significant activities per case, as recorded in the docket. The average number of activities (such as motions and hearings) in each docket category combined were almost three times more depending on whether there was a BOP filed in the case.



Table I. Average Costs Per Case: Main Cost Estimate Categories (2017 USD). Jail



Defense



Prosecutors



OIDS



Total All



Non-BOP



$28,320



$3,730



$8,848



$9,770



$50,668



BOP



$44,861



$36,467



$26,577



$53,020



$160,925



Diff (ratio)



$16,541 (1.58)



$43,250 (5.43)



$110,257 (3.18)



$32,737 (9.78) $17,729 (3.00)



Notes: OIDS= Oklahoma Indigent Defense System (direct and post-conviction appeals). Diff= Difference BOP minus non-BOP. Ratio= BOP/non-BOP. Conflict defense1 average cost per BOP case = $49,323.



This includes some costs for incarceration ( jail), defense, and prosecution during pre-trial and trial, some appeals costs from the defense side (Oklahoma Indigent Defense System, OIDS). Many other costs, such as those incurred by the courts and costs associated with prosecution during appeals phases, federal habeas, and execution costs, to name a few, were not included because of a lack of data. Because of the noted lack of data regarding effort and costs, the figures in this report should be interpreted with some caution. Although data from the courts, prosecution, and other categories were not available, we were able to track case-level activities and calculate averages per case; ratios were also calculated and are presented below. 8



As outlined below, the costs of defense are distorted because the defense often does not have the resources needed to provide effective representation. This lack of resources has contributed to the high reversal rate in death penalty cases and to wrongful convictions resulting in later exonerations. 9
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Several factors distinguish the ODOC costs from the costs listed above, and so we present those findings separately, in Table II below. First, unlike the other data we obtained, which simply reflects past expenditures (i.e., retrospective data), the ODOC data is based on projections of future costs (i.e., prospective analysis). As a result, the actual costs incurred by the ODOC could vary from the estimates below due to unpredictable factors that may lead to a change in sentence. Such factors may include exonerations, commutations, or reversals by appellate courts. Moreover, we do not know the costs incurred by ODOC related to carrying out an execution. Second, ODOC costs are largely fixed—if the state had one fewer inmate on death row, it would still need to maintain the infrastructure of death row, so the ODOC would not necessarily realize opportunity cost savings from minor death row population fluctuations. Therefore, the ODOC data and analysis in Table II should be considered with care because there are costs that simply could not be captured as part of this study. For instance, the ODOC analysis is prospective, we do not know which death sentenced offenders will actually be executed and, for those who are executed, how long they will be on death row before their date of execution. We do know that historically, about half of those sentenced to death have their sentences reduced to life without parole, or, less frequently, are acquitted. With these caveats in mind we provide the following findings.



Table II. Projected ODOC Costs to House a Defendant Sentenced to LWOP or Death. Cost to House Defendant Sentenced to Life



Cost to House Defendant Sentenced to Death



15



$373,551



20



in Costs



*Total Costs for Life Compared to Death at 5-year Increments



$755,957



$382,406



-$240,179



$498,068



$928,633



$430,565



-$67,503



25



$622,585



$1,101,310



$478,725



$105,174



30



$747,102



$1,273,987



$526,885



$277,851



35



$871,619



$1,446,663



$575,044



$450,527



40



$996,136



$1,626,097



$629,962



$629,961



Years in ODOC



Difference



Note: These costs do not include any future movements between, in, or out of facilities, or execution. *A total estimated life sentence is 40 years. The final column compares that cost ($996,136) to the costs for death sentenced offenders at each five-year increment.



On average, it costs almost twice as much per inmate per day to maintain death row compared to the other inmates in this sample of cases. These cost differentials are immediate and will continue while there is a death row in Oklahoma. Simply, the costs to incarcerate both death row inmates and life sentences offenders do not vary with the presence or absence of one offender. Because ODOC costs are considered marginal costs, the only way to realize savings and shift opportunity costs would be to close or downsize facilities and reduce staffing, which currently represents the greatest portion of expense for the ODOC. B. State-Level Findings Summary 1. Previous Studies There have been many state-level studies completed over the years. We systematically reviewed 15 state-level studies that were conducted between 2000 and 2016, some of which are described in more detail, infra. These studies have been conducted by academic researchers and practitioners, many on a volunteer basis, some 226
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sponsored or commissioned by state legislatures or legislative sub-committees, and some by partisan and nonpartisan organizations. What all of these studies have found, each to a varying degree, is that seeking and imposing the death penalty is more expensive than not seeking it. It is a simple fact that seeking the death penalty is more expensive. There is not one credible study, to our knowledge, that presents evidence to the contrary. On average, it costs approximately $700,000 more in case-level costs to seek the death penalty than to not. 2. Multi-Level Model The multi-level analysis was conducted in order to provide additional context to the economic costs surrounding the death penalty and to justice-related spending patterns throughout the criminal justice system in Oklahoma. It is important to note that the results of this assessment do not impact the case-level results. Rather, this analysis simply assists the public in understanding how state-level factors, such as population size, demographics, rates of imprisonment, economic inequality, and the death penalty, among others, affect state-level justice spending over time. This assessment lends insight into what factors drive justice spending over time and where economic resource expenditures or shortages may arise in the system. For example, this model helps us understand how the state prison rate affects overall spending. It is important to note that while any state, including Oklahoma, may spend less on the criminal justice system as a proportion of total state gross domestic product (GDP), they may still spend more on capital punishment at the case level on average. Again, all caselevel studies, including the present study, have shown that pursuing the death penalty costs more on average than when it is not pursued in similar cases. What this multi-level analysis provides us then, is context to further understand what factors might affect justice-related spending throughout the selected state system, why overlap or gaps in economic spending might appear, and how each state compares to the other and to national averages. 3. Justice Spending10 Justice spending as a proportion of state GDP should be understood here as a measure of the levels of sociolegal support and due process. Another way to understand this analysis is the larger the proportion of state-level justice spending, the more invested a state is to social support, the rule of law, and to due process. To be clear, we are suggesting smarter spending, not more, as large increases in spending may prove impossible given state budget shortfalls. The patterns and relationships revealed by the multi-level analysis support concerns voiced by many of the policy makers and practitioners to whom we spoke: that there are major gaps in support, especially for public defense, and that these gaps are even more prevalent in regard to capital cases, where people and budgets are stretched thin.  Here, annual state GDP is used to convert spending into a common metric so that states can be compared on the same scale. This technique and research question is much different than the case-level approach, where administrative data are collected as they relate to unique cases and average costs per case are calculated. To compare findings from the case-level approach to the multilevel approach here is not methodologically appropriate. They should be seen as separate analytical frameworks. Rather than searching for a ratio or percentage of spending per case, this technique allows us to develop an understanding of what factors significantly contribute to differences in justice spending at the state level and over time. We provide rankings for all states in the full report, but only provide a comparison between Oklahoma’s averages and national averages in this executive summary. 4. Findings In Table III below, we present seven year averages (2007-2013) in average score and rank on several key stateJustice spending is defined as annual spending for corrections (including capital outlay), and judicial and legal costs (state and local government totals), United States Census: http://www2.census.gov/govs/pubs/classification/2006_classification_manual.pdf 10
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level variables. The variables included are average justice spending per $1,000 GDP, the proportion of nonWhite residents, the average Gini11 score, the average imprisonment rate (per 1,000 population), and the average policy liberalism score.12 In comparing categories from left to right, Oklahoma spends less on justice than the national average per GDP and is ranked 32nd nationally for this time period. This means that 18 states spent less and 31 states spent more on justice per $1,000 GDP. Oklahoma ranked 19th in proportion of non-White residents, 18 states had higher proportions of people of color, while 32 states had less. In comparing income inequality, Oklahoma ranked 19th nationally (Gini coefficient: where a higher score [between 0 and 1] indicates higher levels of income inequality). Oklahoma’s imprisonment rate was ranked 5th in the nation, with a rate of about seven people per 1,000 incarcerated, on average, during this time period. Last, Oklahoma ranked 40th in policy liberalism, indicating much more conservative policy-making at the state level.



Table III. Seven-Year Average Score & Rank, Selected Variables: (2007-2013). Justice Exp. per $1,000 GDP



Proportion non-White



Gini Coefficient



Imprisonment Rate



Policy Liberalism



Avg.



Rank



Avg.



Rank



Avg.



Rank



Avg.



Rank



Avg.



Rank



All states



$7.16



--



0.218



--



0.608



--



4.36



--



0.06



--



Oklahoma



$6.45



32



0.257



19



0.616



19



7



5



-1.1



40



Notes: Exp. = Expenditure. See Multilevel section for in-depth explanation of measures.



IV. Conclusions At the case-level, we found a significant difference in spending patterns when comparing first degree murder cases in which the state sought the death penalty compared to similar cases in which the death penalty was not sought. The estimated average per case difference when the death penalty is sought is about $110,000. This is an extremely conservative figure, as we purposely underestimated costs where appropriate and this figure lacks many costs incurred by the system, especially by the courts and appeals costs linked to the prosecution. We systematically reviewed 15 state-level studies that were conducted between 2000 and 2016. On average it cost about $700,000 more in case-level costs to seek the death penalty than to not. While the Oklahoma estimate fell below this average, we believe the cost patterns and findings reported here are consistent with the findings from other research studies. We created a national model that focuses on justice spending as a proportion of state GDP, controlling for several state-level variables. This analysis was conducted in an effort to better understand how justice spending in Oklahoma compares nationally as well as how justice spending is shaped by other factors such as race, economic inequality, state prison rates, and the death penalty. Overall, Oklahoma invests less in their justice system compared to the national average and much of that spending is due to higher rates of incarceration.



V. Recommendations We understand that a focus on the economic costs incurred by the justice system, and ultimately tax-payers, addresses only one facet of discussions about the death penalty. Our focus within this study rests on economic Posey, K. G. (2016). Household Income: 2015. American Community Survey Briefs. United States Census Bureau. Posey, K. (2016, p. 1) explains the Gini coefficient as a: “Summary measure of income inequality. The Gini index varies from 0 to 1, with a 0 indicating perfect equality, where there is a proportional distribution of income. A Gini index of 1 indicates perfect inequality, where one household has all the income and all others have no income.” See also: U.S. State-Level Income Inequality Data, by Mark W. Frank at: http://www.shsu.edu/eco_mwf/inequality.html; and Frank, M. E. Sommeiller, M. Price, & E Saez. (2015). Frank-Sommeiller-Price Series for Top Income Shares by US States since 1917 http://www.shsu.edu/eco_mwf/usstatesWTID.pdf; 11



An index relating to the annual policy outputs of state legislatures, higher values indicate more liberal policy outputs: https://www.ippsr.msu.edu/public-policy/ correlates-state-policy 12



228



Appendix IB: An Analysis of the Economic Costs of Capital Punishment in Oklahoma



impacts within an economic and systems context. Additional and extremely important questions related to the purpose, role, and impact of the death penalty (such as Eighth Amendment concerns, proportionality and racial disparity, those surrounding deterrence, the philosophical goals of punishment, and differences in prosecutorial/ defense approaches) should also be considered when weighing any significant policy changes and impacts. It is unclear whether Oklahoma stakeholders are able to implement the recommendations in this study, particularly given the state’s budget constraints and the overall economic climate regarding its criminal justice system. We have documented the differential in costs between capital and non-capital first degree murder cases in the state. To calculate these costs, we attempted to capture costs for as many components of our sample cases as possible (e.g. incarceration costs, defense costs, prosecution costs, etc.). However, it is quite clear that a great deal of unaccounted effort is occurring regularly in every agency included in our analysis. As researchers who have conducted similar cost studies in other states, we know and understand that, for example, prosecutors do not bill their time in a way that makes it easy to track exactly how much time—and therefore, attributable costs—is spent on any particular case. However, it is also clear that just about every agency or organization is far behind in the employment of a modern information management system that may easily allow for critical information to be collected, stored, and tracked. Such information management provides for increased overall efficiency within the system, as well as more public awareness of how the justice system operates. Indeed, these are just some of the many important issues that arose during our efforts to collect information. We believe, however, that tenable solutions currently exist for these issues and that because they are interconnected, progress in one area should also have a positive collateral impact in another. To that end, we provide the following recommendations:13 Increase accountability, transparency, consistency, and decrease risk through the following efforts: 1) Conduct a systematic review of justice system information gathering, sharing, and managing capabilities; 2) Leverage partnerships with local and state researchers and practitioners for the distinct purpose of developing and/or adopting best practices; 3) Openly share results with stakeholders and the community and form a short and long-term action plan for the improvement of data management, information and data dissemination, and data sharing practices; 4) State agencies and officials should work to install systems of accountability and transparency surrounding the death penalty specifically, as there are some very serious gaps. Addressing these gaps will only increase the likelihood of just outcomes for both victims and offenders and will decrease liability to the system; and, 5) Provide adequate support and training to counsel that reflects the current standards of the American Bar Association, the National District Attorneys Association, the National Legal Aid and Defender Association, and other professionally recognized resources. We recognize that these are very broad and far-reaching recommendations. We believe, however, that these general recommendations must be met first, in order to boost the capacity for agencies to focus on any finetuned recommendations. For example, how would a defender’s or prosecutor’s office properly measure expended effort if neither collects any case-level data? Presently, broad strokes are needed to produce a foundation upon which finer details may be applied with confidence. These recommendations do not necessarily reflect the views of the Oklahoma Death Penalty Review Commission, but are simply provided to supplement the results of this independent cost study. 13
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INTRODUCTION The purpose of this study is to provide empirical evidence to the Oklahoma Death Penalty Review Commission (Commission) regarding the economic costs of seeking and imposing the death penalty in Oklahoma. The main objective is to create an economic benefits ratio that reflects the difference in enumerated costs between cases where the prosecutor seeks the death penalty and similar first degree murder cases in which the prosecutor does not seek the death penalty. Our primary method for answering this question is what is referred to as a caselevel approach, where case-specific costs are gathered through matching first degree murder14 designated cases to corresponding administrative data. The case-level approach centers on the conversion of cost measures or outcomes into one common unit of measurement (United States Dollars or USD), which enables comparisons between types of sentences sought. As we describe further below, the case-level process was hindered by a general lack of data and/or resources to produce financial data, and in some cases, unwillingness by agency personnel to record, produce, or share financial data. We did, however, obtain case-level financial data from several sources and we are able to present a case-level analysis, although it is very likely that the figures presented below do not capture all of the costs associated with seeking the death penalty. As with research conducted in other states, this report lacks information pertaining to court costs and a great deal of information regarding costs associated with direct and post-conviction appeals for prosecution, for example. In order to provide some context to the case-level findings, we also include state-level analyses. The state-level approach includes a systematic review of multiple state-level death penalty cost studies that were conducted in a variety of states from 2000 to 2016 and a national and multi-level econometric analysis of state justice spending over time. The review of the past studies appears in the literature review presented below and the multi-level model is described in the methods and analysis sections. As detailed in previous studies, the estimation of costs associated with seeking and imposing the death penalty and the extrapolation of those trends within an evidence-based framework is complex. Moreover, we recognize that a focus on the economic costs incurred by the justice system and ultimately tax-payers addresses only one facet of discussions about the death penalty. To be clear, our focus within this study rests on economic impacts within an economic and systems context. Additional and extremely important questions related to the purpose, role, and impact of the death penalty (such as the Eighth Amendment, proportionality and racial disparity, deterrence, the philosophical goals of punishment, and differences in prosecutorial/defense approaches) must also be considered when weighing any significant policy changes and impacts. Given this important caveat, we begin with a synthesis of the literature on the economic costs of the death penalty; we then present our methodology for the case-level approach, followed by analyses. We then provide an overview of the state-level approach, followed by a summary, discussion, and some policy recommendations. In addition to the knowledge that is generated through the case- and state-level analyses, a great deal of insight is gained as a result of asking over 40 state and local agencies to produce financial records and case-level data. Initiated and carried out primarily by The Constitution Project (TCP) staff and researchers, this process began with sending personal emails and form letters requesting data, followed by dozens of in-person and telephone interviews. Through both the data collection and interview processes, we were able to generate information regarding the “state of information management” with respect to the involved agencies. We provide this as a supplemental analysis below.



First degree murder is the charge that carries the death penalty in Oklahoma. We use “murder in the first degree” throughout to refer to death penalty eligible cases. See Okla. Stat. tit. 21, § 701.7 (2017). 14
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REVIEW OF THE LITERATURE



I. Introduction Over the past few decades, empirical studies on capital punishment have focused a great deal of attention on Eighth Amendment doctrine, proportionality and racial disparity, evolving standards, innocence and exoneration, public opinion, victimology, and the penological goals of retribution and deterrence. For good reason, these established areas of discourse continue to garner a great deal of interest by the public and by policy makers and researchers. More recently, an additional area of review has increased in popularity: the examination of the increased economic costs that arise as a result of seeking and imposing the death penalty. Although the first noteworthy study on the economic costs associated with the death penalty was conducted in New York in 1982, much of the academic and public discourse surrounding economic costs has occurred in the last fifteen years. The attention to the economic costs of seeking the death penalty has surfaced for several reasons, but the most oft-cited rationale arose during the context of economic crisis in the criminal justice system, and for the nation as a whole, prior to and during the “great recession,” respectively. For many, economic cost analysis became an integral part of criminal justice reform movements, as practice shifted from wasteful business-as-usual policies to an opportunity costs driven evidence-based practice that addressed where and how government can best spend economic resources in order to get the biggest return on investment.15 Although we do not provide a review on each and every study here, we do cite all of the reports or articles that we have collected as part of this study in the reference section of this study. For the purpose of this report, we present summaries of more recent studies that also satisfy higher levels of empirical rigor.



II. Past Studies In an effort to expand or build on the limitations noted in previous studies, Roman, Chalfin, and Knight (2009) produced one of the more rigorous death penalty cost studies to date. Using quasi-experimental methods, Roman et al. (2009) studied 457 capital-eligible cases over a period of 22 years in Maryland. They found “a strong, positive association between the filing of a death notice and the cost of processing the case. On average, a death notice adds about $1,000,000 in costs over the duration of a case” (Roman et al., 2009, p. 570). Their policy recommendations focused on the argument that resources expended in the pursuit of the death penalty have opportunity costs, many of which are expenditures that would be “relatively easy to reallocate,” such as attorney wages. Furthermore, they argue, as the data clearly show, that any fiscal benefits from actual execution – meaning any savings that would be realized through no longer needing to pay for housing and caring for a person serving a life sentence – are absorbed through the case process. One important limitation that Roman et al. (2009, p. 531) note has to do with case selection bias, where “cases are included in samples based on ex post case outcomes rather than ex ante attributes.” This occurs when sample cases are collected based on case outcome, rather than case attributes, resulting in a biased comparison of death penalty cases to life without parole (LWOP) cases. Other researchers have noted this limitation of prior research as well and have adopted several strategies to ensure the best research design given the context and constraints of the study (Collins, Boruchowitz, Hickman, & Larrañaga, 2016). As we describe in the methods section below regarding the sample of cases used for the current study, we follow a similar strategy as Roman et al. (2009) and Collins et al. (2016) where a random sample of cases is selected from all capital-eligible cases that occurred within a certain timeframe. The cases all begin as capital-eligible, and the selection point enters when the prosecutor files a formal notice that they will seek the death penalty; for Oklahoma, this is called a “bill of particulars” (BOP). See Washington State Institute for Public Policy: http://www.wsipp.wa.gov/ as an example of a legislatively directed non-partisan research organization and for leads on evidence-based practices across the criminal justice system. 15
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In the same issue of American Law and Economics Review, Cook (2009) conducted an analysis of the estimated costs of seeking the death penalty in North Carolina. Although his methods of estimation differ somewhat from those utilized by other researchers, his results indicated that the potential savings from death penalty abolition would reach $10.8 million per year (in 2004 dollars) and that this figure did not include other potential savings in reallocation of effort and resources. Cook (2009, p. 31) concludes by stating that “the death penalty is a financial burden on the state and a resource-absorbing burden on the trial courts.” An economic cost study conducted by Collins et al. (2015, 2016)16 in the state of Washington was the first to combine the expertise of social scientists and death-penalty qualified legal counsel while also utilizing a highly rigorous quasi-experimental research design. The study provided two sets of cost estimates, one utilizing the total population of eligible aggravated murder cases, while the other uses propensity score matching to control for any extraneous factors or selection bias. Both outcomes showed significant cost differences when the death penalty was sought, with the more conservative estimate showing a difference of $800,000 and the unmatched figure reaching well over one million dollars more per case. Moreover, in this report, the authors noted another important finding, that of the high post-conviction reversal rate: “in 75 percent of cases involving death sentences, either the conviction and/or the death sentence have been reversed” (Collins et. al., 2016, p. 778). Last year, Goss, Strain, and Blalock (2016) completed an economic study for the state of Nebraska, and found that seeking the death penalty costs approximately $1.5 million more per case than when it is not sought. The authors of the Nebraska study estimated costs using a couple of different approaches. They examined U.S. Census data on annual justice spending, including several control variables, which allowed them to estimate the annual estimated expense attributed to having the death penalty, which they figured to be $14.6 million (2015 US dollars) more than if they did not have the death penalty. In the second, the authors conducted a meta-analysis, a common and well-regarded methodological practice in both the medical and educational fields, as well as social scientific fields. Meta-analysis uses previous studies as the units of analysis, rather than single death penalty cases, and uses regression and effect sizes to estimate, in this example, costs. They found that the estimated cost per death penalty prosecution to be $1,493,500 more than the average for a life sentence (Goss et al., 2016, pp. 27-28). In the most recent study to date, Kaplan, Collins, and Mayhew (2016)17 estimated the average per case cost for seeking the death penalty in the state of Oregon. The authors of this study found that the costs associated with death sentences versus life sentences ranged from $800,000 to one million more dollars per case. Importantly, the authors found that of the 28 death-sentenced cases that had been legally completed (meaning no more appeals or remedies were available), 79 percent of the sentences were reduced from death to life. Additionally, the authors found evidence of a significant increase in case costs over the last four decades, an interesting finding considering that the state has not executed anyone in over 20 years.



16 Three (Collins, Boruchowitz, and Hickman) of the four authors on the Washington study are also authors on this study. 17 Collins was one of the authors and lead researcher for this study.
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Table 1. Past Economic Studies Summary of Main Findings (N= 15). Year



Author/Organization



State



2017 Dollars



2001



Williams Inst.



Arizona



$136,003



2003



State of CT Commission



Connecticut



$346,540



2004



State of Tenn.



Tennessee



$926,239



2008



ACLU



California



$1,277,452



2008



Roman et al.



Maryland



$1,972,680



2009



Cook



North Carolina



$359,936



2010



Sen. Boots



Indiana



$380,904



2012



Miethe



Nevada



$246,013



2013



Marceau & Whitson



Colorado



$135,778



2014



State of Nevada



Nevada



$579,365



2014



Death Penalty Ad Comm.



Kansas



$439,916



2014



OPE; Idaho Leg.



Idaho



$159,710



2015



Collins et al.



Washington



$1,214,127



2016



Goss et al.



Nebraska



$1,520,644



2016



Kaplan et al.



Oregon



$935,597



avg. per case:



$708,727



Both the Roman et al. (2009, p. 534) study, as well as the more recent study conducted by Goss et al. (2016, p. 27), provide examinations or deeper syntheses of the death penalty costs literature. They both note that all of the studies showed that seeking the death penalty resulted in more costs, although the findings from each study vary. We too examined the studies that they listed, as well as any additional economic studies that we could find, resulting in a list of 28 total. We systematically reviewed each study, first, for scientific rigor. We further classified reports by year completed (post-2000), geographic scope (county, state, federal), focus (death penalty costs), whether the authors provide a cost ratio figure (implied comparison group), level of analysis – average costs per case or average overall costs, and general study design quality (rigor). After reviewing each study, the studies listed in Table 1 made our initial cut and we therefore included their overall findings in our analysis. In every case, if the authors provided a range of costs, or for their own reviews, increased calculated costs from those found in the original studies, the smaller of the figures was adopted for our review. For example, the Kaplan et al. (2016) study provided a range of costs so we adopted and adjusted the lower end of their estimates, just to provide the most conservative figure, or in other reports, what we felt was the most accurate figure possible. Other studies, such as one completed by Erickson (1993) and included in both the Roman et al. (2009) and Goss et al. (2016) reviews were not included because they were completed prior to our cut-off year of 2000 and because we felt that their estimates would exert too much upward skew on our overall average estimate in the table. Also note that we included the results from studies from Idaho, Colorado, and Arizona, all of which provide arguably poor and likely significantly under-estimated costs. Again, we include these here to err on the side of caution and present the most conservative estimates possible. As is clearly the case above, even when taking a conservative approach with all of the available findings, the average difference in case-level costs for seeking the death penalty amongst all studies was just over $700,000.
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III. Summary There have been many state-level studies completed over the years. These studies have been conducted by academic researchers and practitioners, many on a volunteer basis, some sponsored or commissioned by state legislatures or legislative sub-committees, and some by partisan and non-partisan organizations. What all of these studies have found, each to a varying degree, is that seeking and imposing the death penalty is more expensive than life in prison (Roman et al., 2009; Collins et al., 2015). It is a simple fact that seeking the death penalty is more expensive. There is not one credible study, to our knowledge, that presents evidence to the contrary. Although the economic outcomes differ from study to study and from state to state, the cited reasons for the increase in costs associated with seeking the death penalty have been consistent across all of the studies: the death is different doctrine and the super due process18 that are in place for death penalty cases are what drive the differences in the costs. To be absolutely clear: these legal guarantees are protected by the United States Constitution, so they cannot, nor should they be diminished. Our goal here is to provide evidence and an explanation of the costs that are specific to Oklahoma. We therefore turn our attention to the state of Oklahoma, and in particular, cases arising from the two most populous jurisdictions of Tulsa and Oklahoma counties.



METHODS The methods and analysis sections below are each divided into two basic sections; the first provides information pertaining to the case-level approach and the second integrates the information regarding the state-level approach. As a function of the data collection process for the case-level approach, we also provide agency-byagency descriptions of what data were requested and delivered, the status of those requests at the time this report was completed, and additional findings related to information management, resources, accountability, and agency needs. We begin with the case-level approach, data descriptions, and case sample descriptives.



IV. Case-Level Approach: Sample For the case-level approach, case-specific costs are gathered through matching first degree murder-designated cases, which include both death penalty sought and not sought cases, to administrative data. This approach centers on the conversion of cost measures or outcomes into one common unit of measurement (United States Dollars or USD), which enables comparisons between case and sentence types. Again, the main objective here is to create an economic benefits ratio that reflects the difference in enumerated costs between cases where the prosecutor seeks the death penalty compared to similar first degree murder cases in which the prosecutor does not seek the death penalty. Due to limited resources and time to produce records at the agency level, as well as some methodological issues surrounding case selection (e.g. only past cases and those that have moved through trials and at least some appeals have the full spectrum of costs across the typical life of a case), we made the decision to conduct this analysis using a random sample of cases that occurred in the two largest Oklahoma Counties (Oklahoma and Tulsa Counties) during a seven-year period. First, we collected a list of all first degree murder cases that See Gardner v. Florida, 430 U.S. 349 (1977): “First, five Members of the Court have now expressly recognized that death is a different kind of punishment from any other which may be imposed in this country. Gregg v. Georgia, 428 U.S. 153 (1976), 181 188 (opinion of STEWART, POWELL, and STEVENS, JJ.); see id., at 231241(MARSHALL, J., dissenting); Furman v. Georgia, 408 U.S. (1972) at 286291 (BRENNAN, J., concurring), 306310 (STEWART, J., concurring); see id., at 314371 (MARSHALL, J., concurring). From the point of view of the defendant, it is different in both its severity and its finality. From the point of view of society, the action of the [430 U.S. 349, 358] sovereign in taking the life of one of its citizens also differs dramatically from any other legitimate state action. It is of vital importance to the defendant and to the community that any decision to impose the death sentence be, and appear to be, based on reason rather than caprice or emotion.” 18
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occurred between the beginning of 2004 and end of 2010 from the Oklahoma Administrative Office of the Courts (439 1st degree murder cases; 572 defendants). We then removed all cases where a bill of particulars (BOP) was filed (because all were included) and worked with just those cases where a bill of particulars was not filed (non-BOP). Using just the non-BOP cases, we did our best to filter out duplicate individuals so that each individual is listed only once. We then filtered out duplicate case numbers so that only one unique case number could be represented in the sample frame.19 This process resulted in a total unique case/individual count of: N= 395 (TULS= 135; OK= 260). Next, we conducted a stratified random sample; (RNG= mersenne twister; random start point) quota was set by county. The quotas were set at 3-times the number of BOP cases per county (OK: 36*3= 108 (41.5%); TULS: 13*3= 39 (28.8%)) for a total non-BOP N= 147 (37.2%). This resulted in a final sample of 147 non-BOP cases and 49 BOP cases, for a total of N= 196 cases. We later discovered that three cases were incorrect (no data or no record) so they were removed, that there were a handful of codefendants that were selected, and that there were a few incorrectly non-BOP designated cases included in the BOP group resulting in a final sample of 193 (44 BOP/149 non-BOP) individuals selected over 184 cases. We refer to N= 193 as the study sample of individual—each with their own “case” even if they are identified in the system under the same “case number.”



V. Data Sources: Agency-Level Availability of Information We then combined the sample of selected non-BOP and all BOP cases into a master Microsoft Excel spreadsheet. Each case included common descriptors, including full name, case number, Oklahoma State Courts Network (OSCN) docket case link, county, and information filing date, to name a few. These data were included along with a personalized letter describing our research project and a list of requested data and information, tailored to each agency, which we hoped that the agency could produce and share with us. As noted above, this was the first step in making contact with each agency. Some agency representatives simply ignored our email and request altogether, some informed us as to why they believed they could not produce the data or provided a reason as to why they would not, while other agency personnel either had data and were willing to share it or did not have data but were willing to work with us in order to provide some information. In Tables 2 and 3, below, we provide some basic descriptive information regarding the ease of access to administrative data as well as the current state of administrative data within the identified agencies.20



There are a handful of co-defendants in the sample, we were sure not to double count costs for these cases. We discovered that three cases did not contain any records or were completely inaccurate and were therefore removed from the study. Future studies in Oklahoma should attempt to gather all cases in order to get an even more accurate picture of case development from charge to release/sentence and post-sentence. We controlled for co-offenders there are a total of 184 cases and 193 unique defendants. There were a total of 572 individuals involved in the 439 first degree murder cases over the study period. There were a total of 1,435 murders statewide from 2004-2010 and 866 total for Oklahoma and Tulsa counties; see: https://www.ok.gov/osbi/Publications/Crime_Statistics.html 19



Note: u = unknown; y = yes; n = no; na = not applicable. The main column headers were created for the purpose of maintaining records regarding the vast numbers of requests that were made. They are defined as: 1) Maintain Records (yes/no): does the agency maintain any data regarding clients and effort (time and expense, salary, costs, other financial data) for employees, subcontractors, and/or clients?; 2) Digital Records (yes/no): are these records easily obtainable through a digital database query?; 3) Case-Level (yes/no): are these records processed or maintained at the case-level?; 4) All-Cases (yes/no): was the agency able to match all of the cases included in the main case sample spreadsheet?; 5) Case-Study Estimate (yes/no): if the agency lacked data, was it willing to produce a picture of a typical case or provide a case-study?; 6) Hard to Get (yes/no): were the records hard to get - through lack of ability, knowledge, cooperation, etc.?; and, 7) Interview (yes/no): did an agency representative agree to an interview regarding the data request? 20
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Table 2. Data Status and Descriptive Outcomes by Agency (N= 46). Maintain Records



Digital Records



caselevel



allcases



case-study est.



Hard to get



Interview



Dept. of Corrections



y



n



y



y



n



y



y



Pardon and Parole Board



n



n



n



n



n



y



n



State Attorney General



y



n



n



n



n



y



y



Office of Mgmt. & Enterprise Services



y



y



n



n



n



n



n



District Attorneys Council



y



n



n



n



n



y



y



Oklahoma Co. District Attorney



n



n



n



n



n



y



y



Tulsa County District Attorney



n



n



n



n



y



y



y



Oklahoma Co. Public Defender



y



n



y



n



y



n



y



Tulsa County Public Defender



n



n



n



n



y



y



y



Oklahoma Indigent Defense System



y



n



y



y



y



n



y



Dept. Mental Hlth. & Sub. Abuse Serv.



n



n



n



n



n



y



y



Oklahoma Co. District Court



y



y



y



y



n



y



y



Tulsa Co. District Court



y



n



y



y



n



y



n



Oklahoma Court of Criminal Appeals



y



y



y



y



n



y



y



Administrative Office of the Courts



y



y



y



y



n



y



y



Oklahoma County



y



y



n



n



n



y



y



Tulsa County



u



u



n



n



n



y



n



Canadian County



n



u



n



n



n



y



n



Bethany City/Town Executive



n



u



n



n



n



y



n



Broken Arrow City/Town Executive



n



u



n



n



n



y



n



Choctaw City/Town Executive



n



u



n



n



n



y



n



Del City City/Town Executive



u



u



n



n



n



y



n



Edmond City/Town Executive



n



n



n



n



n



n



n



Midwest City City/Town Executive



n



n



n



n



n



y



n



Mustang City/Town Executive



n



u



n



n



n



y



n



Nichols Hills City/Town Executive



u



u



n



n



n



y



n



Oklahoma City City/Town Executive



u



u



n



n



n



y



n



Owasso City/Town Executive



u



u



n



n



n



y



n



Sand Springs City/Town Executive



u



u



n



n



n



y



n



Tulsa City/Town Executive



u



u



n



n



n



y



n



Warr Acres City/Town Executive



u



u



n



n



n



y



n



Bethany Police Department



y



u



y



n



n



y



n



Broken Arrow Police Department



y



u



y



y



y



n



n



Choctaw Police Department



u



u



n



n



n



y



n



Del City Police Department



u



u



n



n



n



y



n



Edmond Police Department



y



u



y



y



y



n



n



Midwest City Police Department



y



u



y



y



y



n



n



Mustang Police Department



y



u



y



y



n



n



n



Nichols Hills Police Department



y



u



y



y



y



n



y



Agency
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Maintain Records



Digital Records



caselevel



allcases



case-study est.



Hard to get



Interview



Oklahoma State Bureau of Investigation



y



y



y



y



n



n



y



Oklahoma City Police Department



y



n



y



y



y



n



y



Oklahoma County Sheriff’s Office



u



u



n



n



n



y



n



Tulsa County Sheriff’s Office



y



u



y



y



n



n



y



Tulsa Police Department



y



y



y



y



y



n



y



Warr Acres Police Department



u



u



n



n



n



y



n



Owasso Police Department



u



u



n



n



n



y



n



Sand Springs Police Department



y



u



y



y



n



y



y



Agency



Table 3. Agency Descriptives and Data Request Status Summary (N= 46). Maintain Records



Digital Records



Case-level All-cases Case-study est. Hard to get Interview



Frequency



%



Valid %



Cumulative %



No



12



26.1



35.3



35.3 100



Yes



22



47.8



64.7



Total



34



73.9



100



Unknown



12



26.1



No



14



30.4



66.7



66.7



Yes



7



15.2



33.3



100



Total



21



45.7



100



Unknown



25



54.3



No



28



60.9



Yes



18



39.1



No



30



65.2



Yes



16



34.8



No



36



78.3



Yes



10



21.7



No



13



28.3



Yes



33



71.7



No



27



58.7



Yes



19



41.3



Note: Unknown category usually means that particular agency did not respond to our requests for data or information.



In Table 3, above, we provide a summary of the information contained in the Data Status and Descriptive Outcomes by Agency table. As one might assume, a few notable patterns emerged when simply looking at the inability of Oklahoma criminal justice agencies to produce valid and reliable data for both case management (case-level data) and human resources management (tracking effort across cases). Importantly, a full third of the reporting agencies claimed to not collect any information at all regarding either employee effort on a case-bycase basis, basic administrative data regarding case-level expenses and effort, or any data related to client or administrative management. A majority (66.7%) of the agencies that responded to our requests for information do not currently maintain modern digital case files. This does not mean that they do not file records in a “digital” format. Many do, but it does mean that they do not have a data management system in place in which 237
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a set of case identifiers could be matched easily through a basic database query. Following this pattern, it is not surprising that a similar number of agencies could not easily produce case-level information and in many instances, not at all. This theme continues throughout the rest of the measures listed in Table 3 above. Although the main purpose of this study was not to focus on information management systems, we cannot ignore the major shortcomings illustrated above. The identification of such a dearth of contemporary or digitally accessible information management systems should be of great concern to law and policy makers and citizens of Oklahoma. The adoption of these types of systems would improve collaboration, communication, and coordination among agencies, and improve transparency, efficiency, and ultimately accountability in a system that seems to be lacking in all of these areas. Therefore, a key recommendation for immediate consideration is to systematically measure data collection and maintenance practice amongst criminal justice agencies, and where significant gaps exist, provide support for the adoption of contemporary systems, programs, and applications.



VI. Data Collection & Adjustment Strategy The main first degree murder (including death penalty cases) data sets were circulated within the corresponding criminal justice agencies, where representatives were asked to match names and case numbers to their databases and provide financial information on a case-by-case basis. Each separate dataset was converted into a new file using IBM SPSS 23 software and was cleaned (checked for accuracy, recoded, etc.) and merged with the main aggravated murder and non-aggravated murder “seed” files. We tied costs to each particular case within general stages of the case process, and where possible, we triangulated costs using several sources of data. Because the cases, and therefore their costs, occur at different times across many years (not to mention forecasted costs for ODOC), the cost figures all needed to be adjusted for inflation. For all adjustments, the Organization for Economic Co-operation and Development (OECD), Main Economic Indicators (complete database, base year 2010, Consumer Price Index – Total All Items for the United States), were used to adjust nominal values into 2010 dollars. CPI figures were rounded to the ten thousandths and the annual CPI value for 2017 was provided using Sahr’s (2012) estimate.21



CASE-LEVEL FINDINGS



VII. Sample Descriptions In Tables 4 through 7 below, we provide a basic descriptive analysis of the sample of cases selected for this study. We begin with presenting a crosstabulation of frequencies and percentages for race, sex, and whether there was a bill of particulars (BOP) filed in the case, by county. Next, we present a crosstabulation of race and sex by BOP. After that, we present selected crosstabulation of cases based on race, sex, and BOP by case categorization based on whether the case went to trial, pled, a combination of both trial and plea, or was dismissed. The average age of the defendants at offense by BOP was even at 29 years old, while at sentencing, transfer, or release the average age was about 31 years of age for non-BOP and about 32.5 for BOP cases (the BOP group was about 1.38 years older at sentencing than the non-BOP group).



Robert Sahr, Inflation Conversion Factors, Coll. of Liberal Arts – Sch. of Pub. Policy, Or. State Univ. (September 10, 2016) http://liberalarts.oregonstate. edu/sites/liberalarts.oregonstate.edu/files/polisci/faculty-research/ sahr/inflation-conversion/pdf/cv2010.pdf (“Consumer Price Index (CPI) Conversion Factors 1774 to estimated 2024 to convert to dollars of 2010. Estimates for 2014-2024 are re-based on the average of OMB and CBO estimates as early 2014. . . . Conversion factors for years before 1913 are re-based from data from the Historical Statistics of the United States Millennial Edition (Cambridge University Press, 2006). Calculation starting 1913 uses the CPI-U as the base, from the US Bureau of Labor Statistics. Monthly and annual CPI data are available at the BLS web site: http://stats.bls.gov/ cpi/home.htm#data (CPI-U = all urban consumers)”). 21
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Table 4. Sample Descriptives: Race, Sex, and BOP Filed by County (N= 193). Category



Oklahoma Co.



Tulsa Co.



Total



f (%R) (%C)



f (%R) (%C)



f (%R) (%C)



White



45 (72.6) (31.7)



17 (27.4) (33.3)



62 (100) (32.1)



Black



71 (70.3) (50.0)



30 (29.7) (58.8)



101 (100) (52.3)



Hisp.



17 (85.0) (12.0)



3 (15.0) (5.9)



20 (100) (10.4)



9 (90.0) (6.3)



1 (10.0) (2.0)



10 (100) (5.2)



142 (73.6) (100)



51 (26.4) (100)



193 (100)



12 (80.0) (8.5)



3 (20.0) (5.9)



15 (100) (7.8)



Male



130 (73.0) (91.5)



48 (27.0) (94.1)



178 (100) (92.2)



Total



142 (73.60) (100)



51 (26.4) (100)



193 (100)



No



110 (73.8) (77.5)



39 (26.2) (76.5)



149 (100) (77.2)



Yes



32 (72.7) (22.5)



12 (27.3) (23.5)



44 (100) (22.8)



Total



142 (73.6) (100)



51 (26.4) (100)



193 (100)



Race/Eth



Nat.Am. Total Sex Female



BOP



Notes: BOP = Bill of Particulars Filed in the Case. Hisp.= Hispanic. Nat. Am.= Native American. f = frequency; (%R) = percentages represent within ROW category; (%C) = percentages represent within COLUMN category.



In Table 4, above, we present a descriptive crosstabulation based on race, sex, and BOP by county. The largest race category was Black, which represented 101 cases, or just over half of the total sample, followed by White at 62 cases (32.1%). There were roughly the same proportions of cases across the two counties when examining race. As one would expect, the majority of the cases included male defendants (92.2%). Last, there was similar proportions in cases within each county (column %), which makes sense, as this reflects our sampling technique. In Table 5, below, we present a crosstabulation of race and sex and by whether there was a BOP filed. There was a BOP filed in about 24 percent of the Black defendant’s cases (row %) and in 21 percent of the White cases, although Black defendants made up over half of the cases within the BOP filed category. Again and as expected, the vast majority of BOP filings were for male defendants.
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Table 5. Sample Descriptives: Race and Sex by BOP (N= 193). Category



No-BOP Filed



Bop Filed



Total



f (%R) (%C)



f (%R) (%C)



f (%R) (%C)



White



49 (79.0) (32.9)



13 (21.0) (29.5)



62 (100) (32.1)



Black



77 (76.2) (51.7)



24 (23.8) (54.5)



101 (100) (52.3)



Hisp.



17 (85.0) (11.4)



3 (15.0) (6.8)



20 (100) (10.4)



6 (60.0) (4.0)



4 (40.0) (9.1)



10 (100) (5.2)



149 (77.2) (100)



44 (22.8) (100)



193 (100)



14 (93.3) (9.4)



1 (6.7) (2.3)



15 (100) (7.8)



Male



135 (75.8) (90.6)



43 (24.2) (97.7)



178 (100) (92.2)



Total



149 (77.2) (100)



44 (22.8) (100)



193 (100)



Race/Eth



Nat.Am. Total Sex Female



Notes: BOP = Bill of Particulars Filed in the Case. Hisp.= Hispanic. Nat. Am.= Native American. f = frequency; (%R) = percentages represent within ROW category; (%C) = percentages represent within COLUMN category.



In Table 6, below, we present race, sex, and BOP by category regarding whether a case ended in a guilty plea, went to trial, ended in a combination of both trial time and a plea, and case dismissal (most likely resulting in release of the defendant from supervision). In regard to racial category, 51.6 percent of the white defendants entered into a plea agreement, while 28.7 percent of the Black defendants did. More White defendants pled to a lesser sentence, although there was roughly the same proportion (within racial category) of White and Black defendants at trial, 40.3 percent to 44.6 percent, respectively. A much larger proportion—about four times more—of the Black defendants’ cases were dismissed. There was a 14 percent difference between females and males in the proportion of cases in which a plea agreement was reached. Finally, just under half of the cases where a BOP was filed resulted in a plea agreement.
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Table 6. Sample Descriptives: Race, Sex, and BOP by Plea/Trial Indicator (N=193). Category



Plea



Trial



Dismissed



Trial/Plea



Total



f (%R) (%C)



f (%R) (%C)



f (%R) (%C)



f (%R) (%C)



f (%R) (%C)



White



32 (51.6) (41.0)



25 (40.3) (31.6)



3 (4.8) (11.1)



2 (3.2) (22.2)



62 (100) (32.1)



Black



29 (28.7) (37.2)



45 (44.6) (57.0)



22 (21.8) (81.5)



5 (5.0) (55.6)



101 (100) (52.3)



Hisp



11 (55.0) (14.1)



5 (25.0) (6.3)



2 (10.0) (7.4)



2 (10.0) (22.2)



20 (100) (10.4)



6 (60.0) (7.7)



4 (40.0) (5.1)



-



-



10 (100) (5.2)



Total



78 (40.4) (100)



79 (40.9) (100)



27 (14.0) (100)



9 (4.7) (100)



193 (100)



Female



8 (53.3) (10.3)



5 (33.3) (6.3)



2 (13.3) (7.4)



-



15 (100) (7.8)



Male



70 (39.3) (89.7)



74 (41.6) (93.7)



25 (14.0) (92.6)



9 (5.1) (100)



178 (100) (92.2)



Total



78 (40.4) (100)



79 (40.9) (100)



27 (14.0) (100)



9 (4.7) (100)



193 (100)



No



57 (38.3) (73.1)



60 (40.3) (75.9)



26 (17.4) (96.3)



6 (4.0) (66.7)



149 (100) (77.2)



Yes



21 (47.7) (26.9)



19 (43.2) (24.1)



1 (2.3) (3.7)



3 (6.8) (33.3)



44 (100) (22.8)



Total



78 (40.4) (100)



79 (40.9) (100)



27 (14.0) (100)



9 (4.7) (100)



193 (100)



Race



Nat.Am Sex



BOP



Notes: BOP = Bill of Particulars Filed in the Case. Hisp.= Hispanic. Nat. Am.= Native American. f = frequency; (%R) = percentages represent within ROW category; (%C) = percentages represent within COLUMN category.



In Table 7, below, we present a flow chart of the cases selected for this study. The flow chart should be read from left to right; it begins with the total sample of first degree murder defendants, N= 193. The first division occurs at the bill of particulars (BOP) filed decision point, where 44 cases (22.8%) contain a BOP and 149 cases (77.2%) continue as non-death penalty sought first degree murder cases. We provide two sets of percentages. The first provides the percentage using the total sample or 193 defendants. The second includes the percentage using the category BOP or non-BOP as the denominator, or 44 and 149, respectively. Note that the final categories under sentence represent the probability corresponding to the previous category, so as can be seen, there were two categories that resulted in a death sentence, the BOP to Trial to Death Penalty (n= 8) and the BOP to Combo (which is an indicator that a plea was entered at some point but may have been withdrawn or there may have been a retrial) to Death Penalty. Using the total N (193) as the denominator, there were a total of nine cases (4.6%) that resulted in a death sentence. These nine cases are all currently in some stage of direct appeal, post conviction appeal or federal habeas review. Importantly, there were a total of 572 capital-eligible (murder in the first degree) defendants spread over 439 unique cases from 2004-2010. Depending on which denominator is used, the percent of cases that result in a death sentence is either about 1.5 or 2 percent.
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VII. VIII. Agency-Specific Agency-Specific Findings Findings A. Oklahoma Department of Corrections The Oklahoma Department of Corrections (ODOC) worked hard to provide us with information regarding inmate transfers, past and current inmate location, and per inmate per day costs by facility. First and foremost, however, it is imperative to note that the information management system that the ODOC currently utilizes is extremely outdated. While resource needs for improving the working conditions for ODOC employees (salary and benefits) may outweigh costs for improving information management systems, both need to be addressed. It was clear from our conversations with the Director and through our research that the ODOC and ultimately the state of Oklahoma are putting ODOC employees, inmates, and citizens at risk of injury, inmate escape, and litigation by not addressing the vast shortcomings in the correctional system. In our interview with the Director, he stated that as a direct result of the Department’s antiquated information management system, it runs the risk of releasing offenders either early or late and that tracking offenders through the system is difficult and time consuming. Moreover, there is a stated need for both capital repairs and improvements, which might also include technological upgrades. Recent reports also indicate that the prison population in Oklahoma continues to grow beyond the capacity of the system, putting even more strain on all employees and people incarcerated in the system.22 Even given these shortcomings and through a great deal of time and effort, the ODOC staff was still able to provide us with some data. For those cases included in the study, we received: 1) date of reception; 2) date the sentence ended; 3) which facility each inmate was located at and transfer date(s) (for example Oklahoma State Penitentiary, H Unit) for the listed defendants and their associated cases; 4) average daily cost per inmate for facility(s) and locations(s) where defendants associated with cases in the attached list have been or are being held; and, 5) the Oklahoma Board of Corrections approved operating cost per inmate for fiscal years 1996 through 2015. The averages include all costs associated with incarceration, including medical and mental health care for defendants associated with cases in the attached list that have been or are being held.23 Several factors distinguish the ODOC costs from the other costs categories, such as defense and prosecution, listed below. First, unlike the other data we obtained, which simply reflects past expenditures (i.e., retrospective data), the ODOC data is based on projections of future costs (i.e., prospective analysis). As a result, the actual costs incurred by the ODOC could vary from the estimates below due to unpredictable factors that may lead to a change in sentence. Such factors may include exonerations, commutations, or reversals by appellate courts. Second, we do not know the costs incurred by ODOC related to carrying out an execution. Last, ODOC costs are largely fixed—if the state had one fewer inmate on death row, it would still need to maintain the infrastructure of death row, so the ODOC would not necessarily realize opportunity cost savings from minor death row population fluctuations. Therefore, the ODOC data and analysis in Table 8 below should be considered with care because there are costs that simply could not be captured as part of this study. For instance, the ODOC analysis is prospective, we do not know which death sentenced offenders will actually be executed and, for those who are executed, how long they will be on death row before their date of execution. We do know that historically, about half of those sentenced to death have their sentences reduced to life without parole, or, less frequently, are acquitted. With these caveats in mind we provide the following findings.



22



See The Oklahoman Article “Oklahoma ODOC budget request highlights agency’s challenges” by the Editorial Board http://newsok.com/article/5528129.



The following are the per diem rates by inmate classification: Maximum: $87.20; Medium: $42.83; Minimum: $41.75; Community: $47.07; Private Maximum: $60.97; Private Medium: $45.23; Private Halfway: $44.46; County Jail: $41.20. 23
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Table 8. Projected ODOC Costs to House a Defendant Sentenced to LWOP or Death. Cost to House Defendant Sentenced to Life



Cost to House Defendant Sentenced to Death



Difference in Costs



*Total Costs for Life Compared to Death at 5-year Increments



15



$373,551



$755,957



$382,406



-$240,179



20



$498,068



$928,633



$430,565



-$67,503



25



$622,585



$1,101,310



$478,725



$105,174



30



$747,102



$1,273,987



$526,885



$277,851



35



$871,619



$1,446,663



$575,044



$450,527



40



$996,136



$1,626,097



$629,962



$629,961



Years in ODOC



Note: These costs do not include any future movements between, in, or out of facilities, or execution. *A total estimated life sentence is 40 years. The final column compares that cost ($996,136) to the costs for death sentenced offenders at each five-year increment.



Costs were calculated by location and per day costs per inmate for that location. All costs were adjusted for inflation and are presented in 2017 USD. As with past studies, we include costs for an assumed life sentence (Collins et al., 2015, 2016) in which no release or execution date is listed. A forecasted life sentence was assumed to be the greater of either 470 months or 65 years of age.24 In Table 8, above, we provide the analysis on the ODOC data. On average, it costs almost twice as much per inmate per day to maintain death row compared to the other inmates in this sample of cases. These cost differentials are immediate and will continue while there is a death row in Oklahoma. Simply, the costs to incarcerate both death row inmates and life sentences offenders do not vary with the presence or absence of one offender. Because ODOC costs are considered marginal costs, the only way to realize savings and shift opportunity costs would be to close or downsize facilities and reduce staffing, which currently represents the greatest portion of expense for the ODOC. B. Jails Incarceration costs at the local jail level accrue from arrest to either release or shortly after sentencing, at which time the offender is transferred to a long-term prison facility. We collected dates from the Oklahoma State Courts Network (OSCN) for each case; dates include offense date, information date, other preliminary hearing date, as well as trial through either release (dismissal, acquittal, or NGRI transfer) or sentencing dates. We calculated jail costs by measuring days between the information date and either release or sentencing and then by multiplying the number of days by the average cost per day. We collected documents regarding the Oklahoma and Tulsa County Sheriff’s Offices that detailed the average daily cost of incarceration in the jails, beginning with administrative orders25 which detail the average daily cost on incarceration per inmate per calendar year, within our study date range for Oklahoma County. In correspondence with the Tulsa County Police Department, we received a document that detailed average daily costs based on actual expenditures. We also received a jail-related average daily rate from the Oklahoma Department of Corrections. There were some issues with the reliability of the per-inmate per-day cost figures presented from Oklahoma County, and there was also variation from county to county and with the ODOC figures that were provided. Because of current and ongoing issues surrounding these cost estimates,26 we used an adjusted average of all the For average life sentence, see: https://www.bjs.gov/content/pub/pdf/mljsp0013st.pdf; and, http://www.ussc.gov/amendment-process/public-hearings-and-meetings/appendix-0. 24



Administrative Order AD7-2002-21 (Pursuant to decision in cases Ray Lamont Hubbard v. State of Oklahoma and Troy Don Cape v. State of Oklahoma, 2002 OK CR 8) by way of the OKC AOC and OKPD Ravitz. 25



See: http://kfor.com/2016/10/18/investigative-audit-of-oklahoma-county-sheriffs-office-shows-financial-mismanagement/ (visited 1/24/2017); and, see: The Marshall Report article regarding deaths in custody: https://www.themarshallproject.org/2017/01/23/an-oklahoma-horror-story?ref=collections#.5kTepvdoY (visited 1/24/2017). 26
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figures that were provided, resulting in an estimated average daily cost of $50.92 per inmate (in estimated 2017 USD). The findings are provided in Table 9, below. In cases that were designated death penalty or where a Bill of Particulars (BOP) was filed, defendants spent about 880 days in jail on average, while in non-capital sought first degree murder cases, defendants spent about 556 days in jail on average (ratio of 1.62). The average cost for BOP defendants was about $44,800 total (2017 USD), while non-BOP cases averages about $28,300 total, for an average difference of about $16,500 (2017 USD). These differences were statistically significant (p< .001, (190) t= 4.993).



Table 9. Jail Supervision Costs: Information to Sentencing/Release Dates (N= 193). N



Average



Ratio



Difference



No BOP



148



556.13



1.58



324.82*



BOP



44



880.95



No BOP



148



$28,320



BOP



44



$44,861



1.58



$16,541**



Jail Days



Costs per Case



Note: DP = Death Penalty Sought or Bill of Particulars.*(p< .001, (df 190) t= 4.993) **(p< .001, (df 190) t= 4.993).



C. Public Defenders In recent times research on quality legal defense has established that public defenders should keep track of their hours, particularly in cases that are more complex and require more effort, such as murder cases.27 We discovered that public defenders in Oklahoma do not track their hours on first degree murder cases. This limited our ability to have an exact measure of effort expended in each unique case. We were, however, able to obtain data regarding budgets and salary, and from each of the county district courts, were able to obtain ledgers that contained case-specific data on trial court attorney, witness, transcript, as well as other expenses related to many of the cases in our sample. We present those findings in Table 10, below. As discussed below, we also obtained narrative information about individual cases in which the defenders persuaded the district attorney not to seek the death penalty, after months of work by the defender mitigation specialist. As the offices do not keep track of the hours spent on their cases, it is difficult to compare with precision the costs of mitigation work in potential capital cases to the work required in cases deemed non-capital from the beginning.



See, e.g., NAPD STATEMENT ON THE NECESSITY OF MEANINGFUL WORKLOAD STANDARDS FOR PUBLIC DEFENSE DELIVERY SYSTEMS, March 19, 2015: “NAPD believes that a lawyer’s well-spent time is the single most important factor in a client receiving effective and meaningful representation, and as such, NAPD believes meaningful evidence-based standards for public defense workloads can best be derived and institutionalized through ongoing, contemporaneous timekeeping by public defense providers.” http://www.publicdefenders.us/files/NAPD_workload_statement.pdf. 27
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Table 10. Oklahoma County Public Defense Costs (n= 71; 2017 Dollars). Category OKC PD by Designation



OKC PD By Sentence



n



Mean



No BOP



49



$3,730



BOP



22



$36,467



Death Penalty



5



$59,155



Life



41



$12,729



†



Ratio (Diff)



9.78 ($32,737)*



4.65 ($46,426)**



Notes: OKCDC ledger costs and OK Co. PD Budget details. *(p< .001, (df 21.164) t= 4.093); **(p< .001, (df 3,67)F= 7.548). † Note that two other categories are omitted here (n= 71) – cases that were dismissed (avg. cost = $4,426) and cases that resulted in less than life (avg. cost = $8,476).



The costs displayed in the table above and below were generated from two sources. The first, in Table 10, originated from the Oklahoma County District Court (OKCDC) and was in the form of a ledger document for billed work. The second source, resulting in the findings displayed in Table 11 below, also came from the OKCDC, but these were Oklahoma County Public Defender (OKCPD) budget documents. The defense costs listed in Table 10 (above), represent these cost categories: indigent witness expenses, trial court attorneys, transcripts (preliminary hearing, trial, and transcript appeals), and witness expenses (as well as miscellaneous expenses). These categories were aggregated and averages based on case designation (non-BOP/BOP) and sentence outcome (DP/Life) are presented below. Defense costs by case designation show an average and statistically significant difference of approximately $32,700 – nearly ten-times the average cost when a bill of particulars is not filed. The average difference at current sentence status compared to BOP designation is greater on average ($59,000 to $36,500), but the ratio shrinks from about ten times (1:9.78) the costs to just below five times (1:4.65) the costs. Although the OKCPD budgets may not be exactly the same today (for example the OKCPD no longer budgets for an outside conflict investigator, as they now have someone designated to take on those responsibilities internally), the OKCPD fiscal year budgets include line-items that were specifically designated for capital cases (Table 11, below). These line items include budgets for conflict counsel and conflict investigators for capital cases. It is important to note that these costs did not cover fringe benefits, as those were expected to be paid by the conflict subcontractors. On average, the OKCPD spent almost six percent, or $357,590 of their total budget, on costs associated with conflict defense on capital cases. This averaged about $50,000 per capital case over the study period. Another pattern worth noting is that the gradual decrease in the percentage of the total budget over time is due to the increased overall budget, but is also no doubt affected by the decreasing number of capital cases being sought per year.28



28



See Death Penalty Information Center 2016 Report: http://deathpenaltyinfo.org/documents/2016YrEnd.pdf.
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Table 11. Oklahoma County DP Conflict Budget (2017 Dollars). SFY



Total Conflict



Total Budget



% of Budget



2004



$407,788



$5,775,862



7.06



2005



$397,148



$6,169,498



6.44



2006



$384,111



$6,316,663



6.08



2007



$434,121



$6,453,873



6.73



2008



$361,773



$6,476,122



5.59



2009



$348,400



$6,300,503



5.53



2010



$349,639



$6,376,009



5.48



2011



$177,739



$5,873,471



3.03



Average



$357,590



$6,217,750



5.74



Avg./case



$49,323



Notes: Total conflict includes costs for conflict counsel and investigation.



D. Oklahoma Indigent Defense System The Oklahoma Indigent Defense System (OIDS) provided the research team with information regarding cases to which the courts appointed OIDS before the Oklahoma Court of Criminal Appeals and that matched one of our selected cases. These cases were handled either by private retained counsel or staff attorneys, and were assigned to either the general appeals division, homicide direct appeals division, or capital post conviction division. The information included the attorney and investigator name, hours spent on the case, hourly rate for each attorney, total attorney cost, and expert costs, if any.



Table 12. Oklahoma Indigent Defense System Appeals Costs (n= 34). Sentence Category



n



Mean



Out/Dismissed



3



$11,744



Death Penalty



9



$73,568



Life



20



$11,744



Years/Other



2



$4,625



No BOP



20



$9,770



BOP



14



$53,020



Diff



Ratio



$61,824*



6.26



$43,250*



5.43



Bill of Particulars Filed



Notes:*p< .001.



The average costs per case listed in Table 12 above do not include costs for OIDS staff and capital construction or maintenance. Also, as is the case with subcontracted defense attorneys, some of the costs do not include benefits and indirect costs. There is a statistically significant difference in the cases by to-date sentence (F= 18.443 (df 3,30), p< .001), as the death penalty appeals cost an average of about $62,000, or over six times more, than the non-death penalty appeals. When sorting the cases from the BOP decision, there is also a statistically significant difference (t= 3.774 (df 13.781), p< .001), as those cases seeking death cost about $43,000, or about five and a half times more than non-death sought cases. Overall, the average cost for defense in direct and postconviction appeals in death penalty cases is between five and six times more than in non-death penalty cases. 246
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E. Additional Notes on Public Defense Defending persons facing a possible death penalty is complex, requires a sophisticated understanding of substantive and procedural law and significant trial and sentencing practice experience. A team of lawyers, an investigator, and a mitigation specialist are required. Cases can last more than a year and require comprehensive investigation into both the facts of the alleged crime and into the life history of the defendant, including importantly his or her mental health history. The courts recognize this complexity, and are guided by the American Bar Association Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases (2003) (“ABA Guidelines”), a 173-page document that emphasizes “that, because of the extraordinary complexity and demands of capital cases, a significantly greater degree of skill and experience on the part of defense counsel is required than in a non-capital case.” Guidelines, 31 HOFSTRA LAW REVIEW 913, 921. The Guidelines state: “...death penalty cases have become so specialized that defense counsel have duties and functions definably different from those of counsel in ordinary criminal cases.” Id., at 923. The ABA Guidelines, quoting a law professor, noted the emotional and intellectual demands on capital defense counsel: The responsibilities thrust upon defense counsel in a capital case carry with them psychological and emotional pressures unknown elsewhere in the law. In addition, defending a capital case is an intellectually rigorous enterprise, requiring command of the rules unique to capital litigation and constant vigilance in keeping abreast of new developments in a volatile and highly nuanced area of the law. Id., at 923. Because the cases can take a long time and clients face possible execution, it is important to maintain frequent and in-depth communication with the clients. One mitigation specialist told us that her goal is to meet with the client weekly and spend an hour to two hours with the client on each visit, but she is not always able to do that because of the pressure of her other work. The complexity of the work has increased, as this quote from a prosecutor affirms. Tulsa County District Attorney Steve Kunzweiler told us, “I am confident in saying that I spend an even greater amount of time on similar cases today due to the complexity of the litigation which has spawned over the past decade on death penalty qualified prosecutions.” The true cost of representing people accused of capital crimes in Oklahoma is greater than the data we received indicates. State defenders often do not have the time and the resources to provide representation that complies with the standards outlined in the ABA Guidelines and expected by the appellate courts. Many issues are not adequately raised until they are represented by federal defenders in federal habeas review. Had the cases been fully prepared and litigated in the state courts, it is likely that fewer cases would go to federal habeas review. The inability of trial court defenders to provide fully effective representation in all their cases has contributed to a significant number of reversals and even exonerations of innocent people in Oklahoma.  The courts “apply a heightened concern for fairness..., where the state is prepared to take a man’s life.” Douglas v. Workman, 560 F.3d 1156,1194 (10th. Cir. 2009). Appellate courts closely review the work of the defense attorney in preparing for and conducting the sentencing phase of a death penalty case. As the Tenth Circuit Court of Appeals emphasized, they apply “closer scrutiny when reviewing attorney performance during the sentencing phase of a capital case....” Littlejohn v. Trammell, 704 F.3d 817, 859 (10th Cir. 2013). 247
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The Tenth Circuit Court has outlined “three important principles”: First, the question is not whether counsel did something; counsel must conduct a full investigation and pursue reasonable leads when they become evident. Second, to determine what is reasonable investigation, courts must look first to the ABA guidelines, which serve as reference points for what is acceptable preparation for the mitigation phase of a capital case. Finally, because of the crucial mitigating role that evidence of a poor upbringing or mental health problems can have in the sentencing phase, defense counsel must pursue this avenue of investigation with due diligence. Id., at 860, citation omitted. The court has underscored the importance of evidence of organic brain injury, which courts “have found to have a powerful mitigating effect.... And for good reason—the involuntary physical alteration of brain structures, with its attendant effects on behavior, tends to diminish moral culpability, altering the causal relationship between impulse and action.” Id., at 860. The Littlejohn court reversed the death sentence in that case and remanded for an evidentiary hearing to determine whether trial counsel “was constitutionally deficient in failing to investigate and put on mitigating evidence concerning Mr. Littlejohn’s claimed physical brain injury.” Id., at 867. The case of Fitzgerald v. Trammell, 03-CV-531-GKF-TLW, 2013 WL 5537387, Id. at, 14 (N.D. Okla. Oct. 7, 2013), is an example of the complexity of death penalty litigation, the length of time required to adjudicate capital cases, and the challenges presented by the mental health and brain injury issues that are common among death penalty defendants.29 The case began in 1994 and had various appeals. In 2013, the Court reversed the death sentence, finding, in part, that the defendant had “a disorganized defense team that was unable to cohere and formulate a plan for mitigation.” Id. at, 36. The Court found that trial counsel was ineffective for not calling an expert witness who could have explained: ... that the combination of Petitioner’s alcohol consumption, uncontrolled diabetes, and frontal lobe injury exacerbated Petitioner’s already diminished capacity and that each added factor had a negative multiplicative impact on Petitioner’s ability to control his behavior and anticipate consequences. Id., at 42. Another example of the complexity of death penalty law is the case of Miller v. State, 313 P.3d 934 (Okla. Crim. App. 2013). The appellate court reversed the death penalty on two counts of murder, one because the defendant had been previously acquitted of the death penalty. There were multiple opinions from the judges totaling 72 pages with more than 200 footnotes. Two years later, the re-sentencing had not been completed when the defendant sought relief by federal habeas petition. Because the case was still pending in state court, the federal judge said the defendant could bring a habeas petition later after his sentencing had been completed.30 29



The American Psychiatric Association in 2014 reaffirmed its “Position Statement on Death Sentences for Persons with Dementia or Traumatic Brain Injury”: Defendants should not be executed or sentenced to death if, at the time of the offense, they had significant limitations in both their intellectual functioning and adaptive behavior, as expressed in conceptual, social, and practical adaptive skills, resulting from mental retardation, dementia, or a traumatic brain injury. https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=7&ved=0ahUKEwiq3pWfoJ3RAhWGsFQKHaLzD5YQFgg_ MAY&url=https%3A%2F%2Fwww.psychiatry.org%2FFile%2520Library%2FLearn%2FArchives%2FPosition-2014-Death-Sentence-Cognitive-Impairment.pdf&usg=AFQjCNHUdQ_cFjr99TMiygvBc49WnGnaqA&sig2=r5cAqg2XfZbOckYhO46i5w.



30



Miller v. Trammell, 2015 WL 4666286, N.D. Oklahoma, No. 14-CV-541-JHP-TLW (2015).
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The problems of ineffective assistance of counsel, inadequate expert witness resources, and prosecutorial misconduct have contributed to a high reversal rate of Oklahoma death verdicts. From 1973 to 2013, 353 people were sentenced to death in Oklahoma.31 Of these, either the sentence or the conviction was overturned in 176 cases, or 49.85 per cent.32 Since 2007, the federal courts have granted relief in 14 cases.33 Most recently, the U.S. Supreme Court reversed a death penalty from the Oklahoma District Court because the Oklahoma Court of Criminal Appeals did not follow existing law that opinions from a victim’s family members about the appropriate sentence are not admissible (Bosse v. Oklahoma, 196 L.Ed.2d 1 (2016)). Trial counsel in Oklahoma state court death penalty cases are hampered by heavy caseloads, insufficient support staff, severe limits on funds for training, and limits on expert witness funding provided by the courts. Defenders in Oklahoma County average about four months’ work on a capital case.34 This situation, in which the defender resources are stretched, results in their spending less time on their cases than they think they should. It also results in a distorted perspective on the real costs of death penalty cases, because the amount of time the state defenders are able to spend on the cases is less than it should be. This is particularly true when defenders have to declare a conflict of interest and the cases go to assigned counsel. In the most recent Oklahoma County case, the judge approved compensation for the second chair lawyer of only approximately $13,000. That level of funding makes it difficult to find qualified lawyers to work on the cases. By contrast, the federal defender capital habeas unit (CHU) which handles the cases after the state appeals have been exhausted, assigns two attorneys, a lead investigator, and a paralegal to each new petition case that it receives, and the team spends more than half its time, sometimes as much as 90 per cent of its time, for approximately a year preparing the habeas petition for one client. The office has 25 open cases, and has six lawyers, four investigators, and three administrative staff. As compared with the more limited compensation for state defense teams, the CHU attorneys have salaries equivalent to salaries for Assistant U.S. Attorneys with similar experience. While the state trial defender offices have teams of capital lawyers and mitigation specialists, when they have to declare a conflict of interest, defenders say that it can be difficult to find qualified lawyers willing to work for the meager compensation provided. The maximum compensation is $20,000 per case for first chair lawyers, and in two cases we reviewed, the lawyers claimed approximately 500 hours of work, yielding an hourly payment of $40. We were told that most second chair lawyers have been paid less than $7,500. In one older Tulsa County case, an appointed lawyer moved to withdraw and filed a bill for more than $8,000. He was paid $500. Experienced assistant district attorneys in Oklahoma are paid in the $105,000 to $128,000 per year range,35 with benefits.36 Conflict counsel have to pay their own overhead, including any support staff, and pay for their own benefits. U.S. Department of Justice, Capital Punishment-2013, Statistical Tables, http://www.bjs.gov/content/pub/pdf/cp13st.pdf.



31



32



Id.



Glenn Anderson:  Anderson v. Sirmons, 476 F.3d 1131 (10th Cir. 2007); Michael Browning:  Browning v. Trammell,717 F.3d 1092 (10th Cir. 2013); Rocky Dodd:  Dodd v. Trammell, 730 F.3d 1177 (10th Cir. 2013); Douglas v. Workman, 560 F.3d 1156 (10th Cir. 2009) (This includes opinion for Yancy Douglas and Paris Powell); James Fitzgerald:  Fitzgerald v. Trammell, 2013 WL 5537387, N.D. Okla. (2013); Danny Hooks:  Hooks v. Workman, 606 F.3d 715 (10th Cir. 2010); Victor Hooks:  Hooks v. Workman, 689 F.3d 1148 (10th Cir. 2012); Emmanuel Littlejohn:  Littlejohn v. Trammell,704 F.3d 817 (10th Cir. 2013); David Magnan:  Magnan v. Trammell, 719 F.3d 1159 (10th Cir. 2013); Ernest Phillips:  Phillips v. Workman, 604 F.3d 1202 (10th Cir. 2010); Lonnie Richie:  Richie v. Workman, 599 F.3d 111 (10th Cir. 2010); Charles Taylor:  Taylor v. Workman, 554 F.3d 875 (10th Cir. 2009); Sterling Williams:  Williams v. Trammell, 539 Fed. Appx. 844 (10th Cir. Aug. 26, 2013) (unpublished). 33



This and other statements about the practice in Oklahoma, if not otherwise indicated, are based on interviews with stakeholders conducted by Professor Boruchowitz and Alexa O’Brien from The Constitution Project. 34



35



District Attorneys Council salary chart http://oklahomawatchdata.org/state-salaries/220.



For an example of county benefits, see description of Clerk’s office benefits at: http://countyclerk.oklahomacounty.org/benefits.
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When counsel are appointed outside of the Federal Defender office to do capital habeas work, the hourly rates are determined by the court up to a maximum of $183 per hour.37 Funding for defender training is an issue, and we heard reports that some state defenders are able to go to training only with scholarships from community organizations. The Tulsa County chief defender advised us that before he came to the office he was counsel on a federal case that was resolved with a life sentence, and his fee was approximately $200,000. Expert witness costs were approximately $100,000. Both of these categories are multiple times higher than what we found to be typical expenses in state capital cases. He said that the federal courts recognize the need for expert witness expenditures more than the state courts do. Although his office has not had a capital case in the two years he has been chief defender, he categorically says he does not have the resources he needs to provide effective representation in death penalty cases. He would assign two lawyers should his office have a capital case, but those lawyers would have to continue representing other felony clients, which he said is “almost impossible” to do. He has had three cases in which his office was able to persuade the district attorney not to seek death. He said that “almost always” there is compelling mitigation evidence, and in his experience the district attorney when presented with it will often decide not to seek death. In those cases, the chief defender led the representation with the assistance of a mitigation specialist who also is a lawyer. The mitigation specialist told us that to prepare for a presentation to the prosecutor, she prepares a citation to the records for every fact she provides. This takes a long time and sometimes the volume of records can be overwhelming. In one case, her client had been in state custody and care for 16 years and there were four boxes of records to digest. She worked on that case for approximately nine months, but because she could not obtain the records until close to the time they were to meet with the prosecutor, she worked 19 hour days for almost a week to prepare. While it is likely that some of that kind of preparation would be needed in a non-capital homicide case, the intensity and scope of the work in preparing a mitigation presentation to the prosecutor to avoid the death penalty are significantly greater. In addition to her mitigation work, the specialist also supervises three lawyers who are handling approximately 40 murder cases. She said she would like to have more staff. The state appeals from capital cases are handled both by the trial defender offices and by the Oklahoma Indigent Defense System (OIDS), which also handles all capital state post-conviction cases as well as trial level cases in felony, misdemeanor, and juvenile levels in the 75 counties other than Tulsa and Oklahoma. Craig Sutter, the OIDS deputy executive director, told us, “The biggest problem we’ve got is the sheer numbers we are dealing with.” He added that his office had struggled with budget cuts and had asked for supplemental funding. He said, “If we don’t get funding, these cases are just going to come back because we won’t have the staff, investigators, etc. to provide adequate representation.” Mr. Sutter discussed the challenge of providing effective representation to all of his clients and the drain that capital cases cause.



See, Chapter 6, § 630: Compensation of Appointed Counsel in Capital Cases Guide to Judiciary Policy, Vol 7 Defender Services, Part A Guidelines for Administering the CJA and Related Statutes, Chapter 6: Federal Death Penalty and Capital Habeas Corpus Representations, http://www.uscourts.gov/rules-policies/judiciary-policies/cja-guidelines/chapter-6-ss-630-compensation-appointed-counsel. There is no statutory case maximum. The policy also provides: § 630.20 Adequate Compensation of Counsel In the interest of justice and judicial and fiscal economy, and in furtherance of relevant statutory provisions regarding qualifications of counsel in capital cases (see: Guide, Vol 7A, § 620.60), presiding judicial officers are urged to compensate counsel at a rate and in an amount sufficient to cover appointed counsel’s general office overhead and to ensure adequate compensation for representation provided. 37
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In a FY 2017 budget document, OIDS submitted the following: “What services are still provided but with a slower response rate? While the agency has been able to provide constitutionally-mandated services, budget reductions of recent years have resulted in fewer attorneys handling increasing caseloads, causing a slower response time and agency attorneys exceeding caseload recommendations of national defender organizations by 50%.” The OIDS caseload increased from 38,000 in 2000 to 58,000 in 2015. Mr. Sutter described his office as being at a “breaking point” and said, “We have to triage everything.” Oklahoma’s problems in this area are similar to those in other states. For example, the Florida Supreme Court called the practice of triage resulting from a public defender office’s high caseload “a damning indictment of the poor quality of trial representation that is being afforded indigent defendants by the Public Defender.” Public Defender v. State, 115 So. 3d 261, 274 (Fla. 2013) (footnotes omitted). Patti Ghezzi, Assistant Federal Defender from the CHU in Oklahoma said that her office has the resources available to comply with ABA Guidelines. She said, “Frankly, Mr. Sutter doesn’t.” She said that her office’s attorneys have the time and the training to be up to speed with developments in the law. She said she had a state trial court case on federal habeas “where the time to trial was just 8 months. Just not enough time.” She said that lawyers cannot effectively prepare and try a capital case in that time. The defender caseload is heavy as well in the state’s two largest counties, but the number of death penalty cases is vastly different between them. Oklahoma County Public Defender Bob Ravitz had 80 first degree murder cases open when he met with our team, and ten of those were death penalty cases. Tulsa County Public Defender Rob Nigh told us that he had 43 open murder cases, none of which were death penalty cases.38 In 2015, the Tulsa County Defender had 22 felony lawyers who were appointed to 5,647 cases39, an average caseload of 256 per lawyer, which is 70 per cent higher than nationally recommended maximum caseloads. When we met with Mr. Nigh in late 2016, he told us that his lawyers had 300 cases a year, double the nationally recommended maximum. He said, “To throw onto that a death penalty case? If you’re doing that, you shouldn’t do another case.” There are major differences in how the courts handle murder cases from one county to the next. In Tulsa, the defenders are able to have the court issue juror questionnaires to help gather information for use in jury selection. In Oklahoma City, that is not the case. Mr. Nigh said: “I will tell you we cannot afford to do it. Economically in my office I don’t have the funds. I truly believe that we cannot afford to do it.” He added, “Thank God we do not have any death penalty cases right now.” He noted what he called the arbitrary nature of the death penalty in Oklahoma, noting “the county boundary truly makes the difference.” Mr. Ravitz added: “I don’t think there is any system that can make sure that innocent people can’t get executed.” Oklahoma County District Attorney David Prater emphasized the need for defense counsel to have training



The population of Oklahoma County is 776,864, and of Tulsa County, 639,242. See, Oklahoma Counties by Population, at http://www.oklahoma-demographics. com/counties_by_population. 38



See, “Private attorneys take on cases assigned to Tulsa County public defender”, Tulsa World, June 20, 2016, http://www.tulsaworld.com/news/courts/private-attorneys-take-on-cases-assigned-to-tulsa-county-public/article_883813c0-3fe2-576c-a367-453dca60b175.html. 39



251



The Report of the Oklahoma Death Penalty Review Commission



and greater support. He noted what he called “horrific issues with underfunding of OIDS.”40 He said, “I’d rather go up against the ‘biggest badass defense lawyer’ than someone not trained to do it. That is the scariest thing – every second of every day you are trying to make sure you are trying every side of that case – we have to adequately fund the public defender, OIDS, and their ability to hire experts.” 41   Mr. Prater said that Defender Ravitz “has half the lawyers he should have.”42 Mr. Prater also emphasized the direct trauma that defense lawyers have in death penalty cases because they get close to their clients. A case that raises a wide spectrum of issues relating to the effectiveness of trial counsel and the complexity of capital cases is Williamson v. Reynolds, 904 F. Supp. 1529 (E.D. Okla. 1995), aff’d sub nom. Williamson v. Ward, 110 F. 3d 1508(10th Cir. 1997), abrogated by Nguyen v. Reynolds, 131 F. 3d 1340 (10th Cir. 1997). On federal habeas corpus, the judge granted relief and ordered a new trial for a variety of reasons relating to ineffective assistance of counsel. When the Tenth Circuit reviewed and affirmed the order for a new trial, it discussed how little time the appointed counsel spent on the case. The court reproduced part of what the lawyer had said at trial. “Judge, I’ve got to make a living. I can’t spend all my time on this case.” Rec. vol. VIII at 12. Records reveal that Mr. Ward spent twenty-one and one-half hours preparing for the preliminary hearing, thirty-two hours at the preliminary hearing, fourteen hours on trial motions, forty-three and one-half hours preparing for trial and forty-five hours in trial, for which he was paid the maximum fee provided by law, $3200. Rec. vol. IV, no. 3 at 369. Williamson v. Ward, 110 F.3d 1508, 1512 (10th Cir. 1997). The lawyer stated: “I am a solo practitioner with a staff of only one secretary. As such I do not have the resources for extensive investigation.” Id at 1517. He tried the case alone, with no investigation or expert services. The court noted that “we have pointed out that in a capital case, counsel’s duty to investigate all reasonable lines of defense is strictly observed.” Id, at 1514, citation omitted. The court wrote of the compensation and lack of resources: “These factors make it economically unattractive, if not impossible in many circumstances, for appointed counsel to expend the time and effort required to adequately represent a client in a capital case.” Id, at 1522. While the Oklahoma courts have since held that there should be reasonable compensation for appointed counsel,43 the reality is that both defenders and appointed conflict counsel are not being paid adequately. Our study of the cost of the death penalty in Oklahoma cannot ignore two dimensions related to the inadequate funding for public defense in capital cases. As outlined above, what the state is spending to provide defense services in death penalty cases is dramatically less than it should be to provide effective representation. This likely results in more cases having to be heard in federal habeas proceedings. And the human and social cost from undermining the fairness and integrity of the court process should be considered.



40



Statement at Commission meeting October 26, 2016.



41



Id.



42



Id.



43



See, State v. Lynch, 796 P.2d 1150,1164(Okla. 1990).
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F. Prosecutors Similar to other state and local jurisdictions, we found that prosecutors, both local and state, did not systematically track time or effort on BOP and non-BOP first degree murder cases. To our benefit and for which we were very thankful, the Oklahoma County District Attorney took the time to talk to us (several times) in order to help describe his general process for capital cases and to highlight significant gaps in the system, namely the need for increased funding for public defense. We are also very thankful to the Tulsa County District Attorney who also took time out of his busy schedule to create a profile of time/effort spent on two first degree murder cases. These case profiles covered all main stages of each case, including pretrial proceedings, motions, hearings, and all other significant activities on a case. Not only did they provide line-item estimates for attorneys, but they also provided estimates for staff time on these cases as well as average salaries for both attorneys ($80,000 per year) and staff ($25,000). We used these time estimates to create basic cost per-unit profiles for each main line-item using the federal standards for full time employment (hours per year). We then combined these per-unit estimates with the OSCN docket data that we developed.



Table 13. Estimated Prosecution Costs Per Case: Trial Only. Category All Other Activities



Mean No BOP



$5,037



BOP



$20,876



No BOP



$3,811



BOP



$5,702



No BOP



$8,848



Total



BOP



$26,577



All Other Activities



Life



$10,077



DP



$27,395



Life



$3,990



DP



$4,356



Life



$14,067



DP



$31,752



Trial Days



Trial Days



Total



Diff



Ratio



$15,839*



4.14



$1,891



1.50



$17,729*



3.00



$17,318*



2.72



$366



1.09



$17,684*



2.26



Notes: BOP= Bill of particulars. All other activities includes: hearings, motions, orders, and all other court filings and activities. *p< .001.



As is illustrated in Table 13 above, when assessing the cases from the front-end or at the BOP decision, the cases where a BOP was filed were approximately three times ($17,684) more expensive than cases where no BOP was filed. When analyzing differences by sentence, the BOP cases are over two times more expensive than the nonBOP cases. We included the calculations for the actual trial separately from all other filings, research, and other activities, but also report total average costs here. Also, the original per-unit calculations for time “in-court” or any other activity that we were told involves more than one attorney or staff member includes that additional effort, so these numbers represent multiple attorneys and staff per case. Again, these figures do not account for effort that was not captured in the official court docket. Separating trial costs from other activities allowed us to estimate costs for prosecution per case. It is important to state that we make the assumption here that line-item activities are measured one-to-one, meaning that we assume that the average motion in an average non-death penalty case is the same as the average motion in an average death penalty case (in terms of time and effort), for both counties. We believe that this is a very 253
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conservative approach. Further, we purposefully underestimated values or used averages where a range of estimates were given. Therefore, we are confident in the statement that the following estimates are likely low and they do not capture the full range of effort (as with the defenders, prosecutors work on cases outside of their standard work hours) expended on each case.44 Unfortunately, some prosecutors were uncooperative toward our efforts to measure fiscal impact or they stated that they could not help us because they “did not collect data” and lacked the ability or desire to help us estimate costs based on time and effort on particular cases. Some simply could not produce any helpful information. For example, the State Deputy Attorney General for Criminal Appeals stated that the office did not track any effort or time on any particular case, that the office did not track any financial data that would be identifiable at the case level, and that the office text-based information management system is outdated and is not able to be queried beyond looking at text entered in the case file (the same information could be found on OSCN). The Deputy Attorney General explained that they did not use any software to track attorney effort or performance on cases and that assignment decisions were made on an ad hoc basis based on caseload, in which each of the five death-qualified attorneys would carry six cases plus state capital work and certiorari petitions and that some of the appeals work was very good, while some was not. Asked whether the office was able to systematically measure performance of their attorneys, again, they responded that the office did nothing more systematic than monitor who was assigned to each case, although they had anecdotal knowledge that the office attorneys were working above and beyond their normal work hours. The Deputy Attorney General also confirmed that since the annual frequency of death penalty cases has been decreasing, attorneys that would have previously only worked on capital cases (or spent a majority of their time on them) have shifted effort to help cover non-capital cases. The annual numbers of capital and non-capital cases (for state direct, post conviction, and federal habeas) in recent years, which the Deputy Attorney General could provide, are listed in Table 14, above. Although the office could not provide basic counts for the cases in our sample, there is a noticeable decrease in the number of both capital and non-capital cases over this time period.



Table 14. State Attorney General, Criminal Appeals Case Counts (2011-2016). Year



State Cap



State Non-Cap



Fed Cap



Fed Non-Cap



ttl Cap (%)



ttl Non-Cap



2011



11



345



41



192



52 (9.68)



537



2012



7



361



42



142



49 (9.74)



503



2013



0



387



21



133



21(4.04)



520



2014



2



359



22



113



24 (5.08)



472



2015



9



367



19



119



28 (5.76)



486



2016



2



208



11



99



13 (4.23)



307



Notes: Cap= Capital Case; Non-Cap= Non-Capital Case; ttl= total. Average percentage of DP cases to non-DP cases All Years = 6.42%.



G. Courts As with the other main sources of data, the courts (including county district courts and the Oklahoma Court of Criminal Appeals, which is the court of last resort for criminal cases at the state level) struggled to provide any case-level data beyond what is contained on the court docket. Furthermore, the Administrative Office of Federal standards regarding what generally constitutes full time employment were used to calculate costs for each category. According to the Office of Performance Management, a standard year used for civilian Federal employees is composed of 2,087 work hours. We use this divisor to calculate category costs for the prosecutors. For more information see: https://www.opm.gov/policy-data-oversight/pay-leave/pay-administration/fact-sheets/computing-hourly-rates-of-pay-using-the2087-hour-divisor/ 44
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the Courts lacked the ability to query and provide a matched database containing the cases that were selected for this study. Instead, they directed us to OSCN.net and said that we could look each case up, one at a time, and then copy the docket entries from there. Interestingly, the courts have attempted to update the existing case management system and integrate data and information across the state system. We were told that effort stretched over six years, at a cost of around six million dollars. Unfortunately, the courts broke off the contract with the IT design company, called American Cadastre (AmCad),45 a month before that company apparently filed for bankruptcy. The courts are still attempting to move to a modern information management system, but it is a slow process.



Table 15. Counts of Significant Activities as Captured by Court Dockets (n= 79). Category



BOP Y/N



Court Administrative Fees Court Admin Fee Counts Court Appearance or Proceeding Order or Ruling Court Administration Legal Filing Free form text (MH)* Separate free form text (MH)* Total Averages**



Mean No



$969



Yes



$1,957



No



37.1



Yes



78.9



No



5.6



Yes



13.2



No



17.1



Yes



38.6



No



17.8



Yes



29.5



No



25.9



Yes



157.4



No



12.6



Yes



23.0



No



6.6



Yes



12.7



No



122.6



Yes



353.4



Diff



Ratio



$987



2.02



41.9



2.13



7.6



2.37



21.5



2.26



11.7



1.66



131.5



6.09



10.4



1.82



6.1



1.93



230.8



2.88



Notes: *Both “free form” text entry variables consisted mainly of motions and hearings, amongst other activities. Because these were not consistent within the docket, we counted them separately from the official filing, appearance, or proceeding codes. Categories are mutually exclusive. **Total averages do not include the Court Administrative Fees category, as that is a dollar amount, rather than a count.



For the courts, the only option we were left with was to search and match the cases on OSCN.net. Fortunately, we partnered with a local software development firm called 9Tribe,46 which was able to develop a script that pulled the unstructured data from OSCN, structured it, and converted it into a database. From there, we recoded every entry (there were 220 different types of codes/entries and over 16,000 observations) and created more general aggregated categories. These general categories include, those classified as: a court appearance or proceeding; a court administration fee; business that could be classified as general court administration; legal filings; and motions and hearings. Although we did not gain enough information regarding time per unit or activity from the courts to reliably extrapolate costs at this time, we do present the counts for each main category in Table 15, above. See: http://newsok.com/article/feed/837615 See also: http://www.businesswire.com/news/home/20101202006522/en/Supreme-Court-Oklahoma-Awards-AMCAD-Integrated-Case 45



46



See: http://www.9tribe.com/
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The average counts in each docket category were compared by whether there was a bill of particulars filed in the case. First, this provides clear evidence that the cases that proceed as death penalty-sought cases have greater average counts in every single category (which are mutually exclusive – meaning we did not double count any activities). Similar to the one-to-one assumption that we made with the prosecution data,47 we expect about three times (1:2.88) the cost for death penalty cases compared to non-death penalty cases. Interpreted another way, if the court spent an average of $15,000 on a non-capital case, we would expect that a capital case would spend about $43,000 on average. These figures represent only activities recorded in the docket and do not account for any other normal activities by court personnel that may take place on the clock or outside of normal business hours.



Table 16. OCIS Court Docket Per-Case Counts (n= 103). Category



N



Mean



No BOP



50



122.6



BOP



15



353.4



Total



79



168



Dismissed



1



28



Case



13



33



Other Co-Def Not Selected for Study



18



110.6



Agency



6



1



103



108.1



Grand Total



Diff



Ratio



230.8



2.88



Notes: Agency= filing or billing to an outside agency – always a police department. Other and Case = both of these entries were for either co-defendants or an activity that could not be reliably linked to the defendant named in the particular case – these related to cases where there were codefendants.



Additionally, we were able to control for parties that were not named in the cases that were selected for this study. For example, if codefendants were mentioned as the party involved in the particular activity, those data were removed. Also, the code “case” represented entries in the docket that were not tied to a particular defendant. The bottom line was that if we could not match the entry to a defendant and that defendant to our case list, that defendant was excluded. These observations are presented in Table 16 above, which includes the omitted observations. We asked for and received some information regarding the Oklahoma Court of Criminal Appeals (OCCA) workload. The court’s ability to provide comprehensive case-specific data is limited in two general ways. First, as with the entire system and as noted earlier, the OCCA is not much further along in terms of integrating a modern information management system or data repository. Second, all information pertaining to which judge is reviewing any case is kept secret. The process was explained to us by several past OCCA judges. Cases would get filed with the clerk, from there they would go to an administrator who would then assign each case, one to each judge (each judge receiving a fifth of the cases). The judges would then read the case briefs, make tentative conclusions, assign a clerk to draft the opinion (memorandum – cases resolved by summary), iron out any questions, then send the brief, memorandum, and summary to the other four judges along with a vote sheet. If all concur, the decision is handed down and if there are any separate opinions (special concur) or dissent, then they would discuss them again at conference. Once they reached an agreement, the case would be handed down (all DP opinions were published). This same judge said that back when capital punishment was sought more often, he felt that all he ever spent his time on were death penalty appeals; even into the late 2010s he felt that For example, we assume that the average motion in a non-death penalty case is on par (in terms of time and effort expended) with that of an average motion in a death penalty case. 47
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Post Conviction Appeals Disposed (OCCA) 2003-2016 Post Conviction Appeals SFYs Disposed (OCCA) SFYs 2003-2016
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he spent roughly 40 percent of his time on death penalty cases. We were given what the Administrative Office of the Courts referred to as “caseload inventories.” These documents included state fiscal year (SFY) summaries of case that were carry-over pending, new filings that year, and disposed cases within that particular SFY. The chart above shows the number of post-conviction appeals from the end of SFY 2003 (June 30th) to the end of SFY 2016. There is a significant decline in the number of post-conviction appeals over the study period (r = -.889, p< .001). This overall trend in the number of death penalty cases as well as post-conviction appeals in general was corroborated by the judge to whom we spoke and it is a general trend in many of the data that we have collected for this study (see Appendix for additional trends analysis). The chart, below, shows a similar and significant negative trend, but with all of the cases included (r = -.801, p< .001). Also, see the appendix for additional information on trends.
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All Cases - Pending plus Filed (OCCA) SFYs 2003-2016 All Cases - Pending plus Filed (OCCA) SFYs 2003-2016
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IX. of Case-Level Findings VIII. Summary Summary of Case-Level Findings All known cases where a bill of particulars was filed, plus a stratified random sample of first degree murder defendants/cases that occurred from the beginning of 2004 to the end of 2010 were selected and included in the case-level study (N= 193). There were an estimated total of 439 first degree murder cases (572 defendants) that occurred during this same time. We collected what we assume to be all of the death penalty sought cases, while we took a random sample of the non-capital sought cases to construct a comparison group. The average age of the defendants at offense was 29 years old, while at sentencing the BOP group was about 1.38 years older at sentencing than the non-BOP group. Just over 92 percent of the sample was male. The largest race category was Black, which represented 101 cases, or just over half of the total sample, followed by White at 62 cases (32.1%). For this study, White defendants entered into plea agreements at a higher rate than Black defendants (52% to 29%, respectively), while a greater number of the cases where the defendant was Black compared to White were dismissed (22% to 5%, respectively). There were a total of 44 cases that were identified as having a BOP filed during the years of the study, or 22.8 percent of the study sample. This number is artificially high, however, because the denominator is the random sample of cases and does not represent the total number of first degree murder cases identified by the Administrative Office of the Courts from 2004 to 2010. The total number is 420 cases. Therefore, the total number of BOP-filed cases occurring during the study period represents just 10.5 percent of the total. Additionally, only nine cases, or 2.14 percent, have resulted in a death sentence when 258
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one takes the total number of first degree murder cases into account. Also, the defendants in these cases have not exhausted all of their appeals, are in various stages of either direct, post-conviction or habeas review. As we know from additional sources, the rate of reversal (from death to life) for death penalty cases in Oklahoma is about 50 percent. The ODOC data and analysis must be considered with caution because there are costs that were not captured as part of this study as well as some other important methodological issues. For example, we do not know the extent of the costs surrounding an execution and we have little information on the costs surrounding exoneration. Additionally, the ODOC analysis is prospective, rather than retrospective and this presents issues with offender movement within the system, it presents issues with offenders who are released at some unknown point in the future, and we do not know which death sentenced offenders will actually be executed and for those who are, how long they will be on death row before they are executed. We do know that historically, about half of those sentenced to death end up either being released or their sentences are reduced to life without parole. On average, it costs almost twice as much per day to manage inmates on death row compared to the other inmate locations in this sample of cases. On average, in cases that were designated death penalty or where a BOP was filed, defendants spent about 880 days in jail on average, while in non-capital sought first degree murder cases defendants spent about 556 days in jail on average (ratio of 1.62). The average cost for BOP defendants was about $44,800 total, on average (2017 dollars), while non-BOP cases average about $28,300 total, for an average difference of about $16,500 (in 2017 USD). Depending on what measure is considered, defense costs during pre-trial through trial show an average and statistically significant difference of about $32,000 to $50,000 more, or about five to ten-times the average cost when a BOP is not filed. For prosecutors, when assessing the cases from the BOP decision, the cases where a BOP was filed were about three times ($17,684) more expensive than cases where no BOP was filed. When looking at differences by sentence, the death-sought cases are over two times more expensive than the non-death sought cases. For appeals costs incurred by OIDS, the death penalty appeals cost an average of about $62,000, or over six times more, than the non-death penalty appeals. When sorting the cases from the BOP decision, those cases where a death sentence was sought cost about $43,000, or about five and a half times more than non-death sought cases. Overall, the average cost for defense in direct and post-conviction appeals in death penalty cases is between five and six times more than non-death penalty cases. Although we did not receive enough information regarding time and effort expended on a per-case basis from the courts, we were able to calculate the average number of significant activities per case, as recorded in the docket. The average counts in each docket category were compared by whether there was a bill of particulars filed in the case. First, this provides clear evidence that the cases that proceed as death penalty sought cases have greater average counts in every single category (which are mutually exclusive – meaning we did not double count any activities). Similar to the one-to-one assumption that we made with the prosecution data, we expect about three times (1:2.88) the cost for death penalty cases compared to non-death penalty cases. Interpreted another way, if the court spent an average of $15,000 on a non-capital case, we would expect that a capital case would cost about $43,000 on average. These figures represent only activities recorded in the docket and do not account for any other normal activities by court personnel that may take place on the clock or outside of normal business hours. Finally, for the OCCA, there is a significant decline in the number of post conviction appeals over the study period. This overall trend in the number of death penalty cases as well as post conviction appeals in general was corroborated by the judge to whom we spoke and it is a general trend in much of the data that we have collected for this study. 259
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The overall decrease in cases where prosecutors seek the death penalty in Oklahoma follows the average national trend of fewer capital cases. This trend was highlighted by the Death Penalty Information Center, in their recently released end of the year report (DPIC, 2016). Indeed, the peak number of sentences and executions occurred at the end of the 20th century and since then there has been an average decrease in both new death sentences and executions, with the total number of death sentences decreasing to the lowest annual rates since 1973 (DPIC, 2016, p.1). Although we assume that the costs listed in each category above are greatly underestimated, we can say with a great deal of confidence that on average, seeking the death penalty incurs significantly more time, effort, and costs, than when the death penalty is not sought in the first degree murder cases included in this study.



Table 17. Summary Ratios by Main Cost Category. Ratio(s)



Jail



Public Defense



OIDS*



Prosecutors



Courts



Total



1.58



4.65 to 9.78



5.43 to 6.26



2.26 to 3.00



2.88



3.36 to 4.7



Note: Ranges are given where there are multiple findings based on BOP or Sentence. OIDS* = Oklahoma Indigent Defense System.



The ratios listed in Table 17 above should be interpreted in the following way: “on average, for every one dollar spent on a non-death penalty first degree murder case, an average death penalty sought case costs _____ times more.” For example, District Attorneys spend about three times more on cases in which they seek the death penalty than for first degree murder cases where they do not seek the death penalty. Excluding post conviction incarceration costs and focusing just on the above categories, seeking the death penalty costs about three to four and a half times more on average than when it is not sought. Table 18. Summary of Case-Level Findings: Main Cost Estimate Categories (2017 USD). Jail



Defense



Prosecutors



OIDS



Total All



Non-BOP



$28,320



$3,730



$8,848



$9,770



$50,668



BOP



$44,861



$36,467



$26,577



$53,020



$160,925



Diff (ratio)



$16,541 (1.58)



$43,250 (5.43)



$110,257 (3.18)



$32,737 (9.78) $17,729 (3.00)



Notes: OIDS= Oklahoma Indigent Defense System (direct and post-conviction appeals). Diff= Difference BOP minus non-BOP. Ratio= BOP/non-BOP. Conflict defense2 average cost per BOP case = $49,323.



In Oklahoma and Tulsa counties, we collected what we believe to be all of the cases where a BOP was filed and the death penalty was sought, while we took a random sample of the first degree murder cases where death was not sought to construct a comparison group. For those cases in which the death penalty is sought, the average total cost per case using only the data that we were able to collect, is $161,000, while the average total for nonBOP cases is about $51,000 per case. The estimated average per-case difference in total costs when the death penalty is sought is about $110,000 (see Table 18 above). This includes some costs for incarceration (jail), defense, and prosecution during pre-trial and trial, some appeals costs from the defense side (Oklahoma Indigent Defense System, OIDS). Oklahoma Department of Corrections costs are provided as well and findings indicate that it costs about twice as much to maintain offenders on death row than off death row, on average. Many other costs, such as those incurred by the courts, costs associated with prosecution during appeals phases, federal defender habeas costs, and execution costs, to name a few, were not included because of lack of data.48 Because of the noted lack of data regarding effort and costs, the figures in this report should be interpreted with care. Although data from the courts, prosecution, and other categories were not available, we were able to track case-level activities and calculate averages per case; ratios were also calculated and are presented below. 48
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IX. State-Level X. State-LevelApproach Approach The analysis below was conducted in order to provide additional context to the economic costs surrounding the death penalty and to justice-related spending patterns throughout the criminal justice system in Oklahoma. Below, we assess how state-level factors, such as population size, demographics, rates of imprisonment, economic inequality, and the death penalty, among others, affect state-level justice spending over time. This is an important task, as it lends insight into what factors drive justice spending over time and it also provides some insight on where economic resource expenditures or shortages may arise in the system—for example, how the prison rate affects overall spending. It is important to note that any state, including Oklahoma, may spend less on the criminal justice system as a proportion of total state gross domestic product (GDP), but will still spend more on capital punishment at the case level on average. Again, all case-level studies, including the present study, have shown that pursuing the death penalty costs more on average than when it is not pursued in similar cases. What this multi-level analysis provides us, then, is context to further understand what factors might affect justicerelated spending throughout the selected state system, why overlap or gaps in economic spending might appear, and how each state compares to the other and to national averages. A. Background & Measures In a recent study out of the state of Nebraska by Goss et al. (2016), the authors used multiple regression to estimate state-level justice spending and then, while controlling for several additional variables, estimated the differences in costs between whether or not a particular state had the death penalty. We were interested in exploring this technique and through contacting the author of the Nebraska study discovered that we ought to expand on their methodology. We improved on those methods in two distinct ways; first we collected data over a longer period of time, from 2007-2013. Second, we employed multilevel modeling techniques that allow for more robust estimates and allow us to control for factors for both state level spending and spending over time. Hierarchical Linear Models (HLM) is an OLS regression-based technique that is used when data are “nested,” meaning individual units form clustered groups within larger groups (Luke, 2004). An easy example of nested data would be groups of students within classrooms and then classrooms within schools. One could even go further and nest schools within school districts and so on. Given the issues surrounding the case-level data collection we were experiencing, we felt that employing these techniques for the present study might provide some additional context and another point of view on a complex set of issues. B. Justice Spending Similar to the Goss et al. (2016) study, our dependent variable in the model below is state-level justice spending per $1,000 Gross Domestic Product (GDP). This is interpreted as simply how much money each state invests or spends on criminal justice-related activities per year. This technique and research question is much different than the case-level approach, where administrative data are collected as they relate to unique cases and average costs per case are calculated. To compare findings from the case-level approach to the multilevel approach would be illogical and is not methodologically appropriate. They should be seen as separate analytical frameworks. Here, justice spending represents annual expenditures for corrections (capital and operations), judicial, and legal spending per state GDP. Rather than searching for a ratio or percentage of spending per case, this technique allows us to develop an understanding of what factors significantly contribute to differences in justice spending at the state level and over time. Justice spending as a proportion of state GDP should be understood here as a measure of the levels of sociolegal support and due process. Another way to think about this is the larger the proportion of state-level justice spending, the more invested a state is to social support, the rule of law, and to due process. To be clear, we are 261
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suggesting smarter spending, not more, as large increases in spending may prove impossible given state budget shortfalls. The patterns and relationships revealed by the multi-level analysis support concerns voiced by many of the policy makers and practitioners to whom we spoke: that there are major gaps in support, especially for public defense, and that these gaps are even more prevalent in regard to capital cases, where people and budgets are stretched thin.  Our independent variable is whether the state had the death penalty at level one and the number of executions per year at level two. Because of the significant decrease of the use of the death penalty over the study period, including legal changes such as moratoria and abolition, we wanted to most accurately measure policy by the actual use of the penalty, rather than sentences or simply whether the state had the penalty or not. We did, however, run each variation and although executions remained the best fit in the model, all patterns were similar and remained significant. We include several additional measures that had an a priori theoretical impact on justice spending. These include the proportion of state residents who are nonwhite, based on census data. Instead of employment rate, we adopted a more comprehensive measure of income inequality called the Gini49 coefficient. We include the imprisonment rate50 for each state (prisoners per 1,000 residents), collected by the Bureau of Justice Statistics and population data collected and maintained by the census. We include a measure on policy liberalism, which is an index relating to the annual policy outputs of state legislatures, higher values indicate more liberal policy outputs. We include time, measured in years from 2007-2013. We also include census regions at level two, so states are nested within the census regions of the West, Midwest, and South, with the reference category set at the Northeast. Again, we include this analysis here because we wanted to understand what factors, if any, influence justice spending at the state level. These findings are provided in addition to the case-level findings and the systematic review of the literature that were provided above. As with the review of the previous studies, we hope that the findings presented below provide another data point for our understanding of the highly complex issue of the death penalty and that these findings provide some additional context within which we can not only understand spending in Oklahoma, but also how Oklahoma compares to other states that do and do not share the same policy. C. Multi-Level Findings Over the time-period studied (2007-2013), we observed that justice expenditures per $1,000 GDP among the states generally increased from 2007-2009 and then declined to 2013. Summing expenditures across states, we see that overall justice expenditures increased from $7.44 per $1,000 GDP in 2007 to $8.26 in 2009 (see the figure, below). Justice expenditures then declined to $7.04 per $1,000 GDP over the next four years. We utilized trajectory analysis and fit a quadratic model to account for this time dependence. We modeled the effects of several covariates that would explain variation in the average level, rate of increase, and rate of decrease in justice expenditures per $1,000 GDP within and across states.51 Of particular interest was the presence of the death penalty in a state and its effect on justice expenditures.



Posey (2016, p. 1) explains the Gini coefficient as a: “Summary measure of income inequality. The Gini index varies from 0 to 1, with a 0 indicating perfect equality, where there is a proportional distribution of income. A Gini index of 1 indicates perfect inequality, where one household has all the income and all others have no income.” See also: http://www.shsu.edu/eco_mwf/inequality.html; http://www.shsu.edu/eco_mwf/usstatesWTID.pdf; 49



50



Bureau of Justice Statistics, Prisoners Series: https://www.bjs.gov/index.cfm?ty=pbse&sid=40.



51 For readers who are interested, the detailed multi-level statistical analysis—including formulas and statistical models—to support these findings are on file with the authors.
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We found that states having the death penalty tended to have lower justice expenditures per $1,000 GDP over time when controlling for other time-varying explanatory and control variables, and that states actually executing individuals also had lower average justice expenditures. Expenditures among states that executed more individuals during the time period tended to increase faster and decrease faster than in other states. The pattern revealed by the model suggests that states with higher percentages of minority residents, higher degrees of economic inequality, and the death penalty, expended less money on justice-related costs as a share of their total GDP, over time. Alternatively said, states characterized by these traits tended to invest proportionally less on their justice systems over time. Additionally, states that reported a higher imprisonment rates, also spent more on average. States whose legislatures had more liberal policy outputs tended to invest proportionally more on their justice systems over time. In addition, while average justice related expenditures per $1,000 GDP were lower among states that executed greater numbers of individuals, justice related expenditures increased faster and decreased faster among states executing greater numbers of individuals. Alternatively said, states executing more individuals tended to invest proportionally less on their justice system on average, but their expenditures increased and decreased at higher rates than states executing fewer or no individuals. In Table 23 below, we present the seven year averages in score and rank among states on several key variables. The variables included are average justice spending per $1,000 GDP, the proportion of non-White residents, the average Gini score, the average imprisonment rate, and the average policy liberalism score. The states are presented in alphabetical order, with the total for all states listed first; Oklahoma is bolded, below. In comparing categories from left to right, Oklahoma spends less on justice than the national average per GDP and is ranked 32nd nationally for this time period. This means that 18 states spent less and 31 states spent more on justice per $1,000 GDP. Oklahoma ranked 19th in proportion to non-White residents, 18 states had higher proportions of people of color, while 32 states had less. In comparing income inequality, Oklahoma ranked 19th nationally (Gini coefficient: where a higher score [between 0 and 1] indicates higher levels of income inequality). Oklahoma’s imprisonment rate was ranked 5th in the nation, with a rate of about 7 per 1,000 residents incarcerated, on average. Last, Oklahoma ranked 40th in policy liberalism, indicating much more conservative policy-making at the state level. 263
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Table 23. Seven-Year Average Score (2007-2013) & Rank, Selected Variables. Justice expenditures per $1,000 GDP



Proportion residents non-white



Gini coefficient



Imprisonment Rate



Policy Liberalism



State



Avg.



Rank



Avg.



Rank



Avg.



Rank



Avg.



Rank



Avg.



Rank



All states



$7.16



--



0.218



--



0.608



--



4.36



--



0.06



--



Alabama



$6.37



33



0.304



11



0.609



22



6.64



7



-1.85



48



Alaska



$9.26



6



0.325



9



0.565



48



7.48



3



0.12



23



Arizona



$9.90



3



0.210



24



0.614



21



6.14



8



-0.75



32



Arkansas



$6.65



31



0.217



21



0.624



13



5.33



12



-1.76



46



California



$10.96



1



0.379



5



0.656



5



4.23



26



2.44



1



Colorado



$6.90



28



0.159



32



0.606



25



4.37



23



-0.05



25



Connecticut



$5.82



41



0.214



23



0.660



4



5.39



11



1.99



6



Delaware



$7.57



20



0.291



14



0.564



49



7.72



2



0.73



16



Florida



$8.75



8



0.234



20



0.689



1



5.44



10



-0.84



34



Georgia



$7.85



17



0.389



4



0.637



8



5.63



9



-1.86



49



Hawaii



$7.18



23



0.742



1



0.569



47



4.39



22



2.00



5



Idaho



$8.58



10



0.078



46



0.633



10



4.82



16



-1.19



43



Illinois



$5.11



48



0.277



15



0.623



14



3.67



33



0.65



19



Indiana



$5.28



47



0.150



33



0.584



39



4.42



21



-0.49



29



Iowa



$5.41



44



0.081



45



0.560



50



2.93



41



0.71



17



Kansas



$5.87



40



0.144



35



0.598



29



3.20



39



-0.80



33



Kentucky



$7.19



22



0.116



39



0.594



31



4.98



15



-0.70



31



Louisiana



$8.78



7



0.367



6



0.635



9



8.70



1



-0.91



36



Maine



$5.89



38



0.048



49



0.572



45



1.63



50



1.43



10



Maryland



$8.04



14



0.407



2



0.570



46



3.89



30



1.70



9



Massachusetts



$5.40



45



0.187



27



0.621



15



1.72



49



2.04



4



Michigan



$8.64



9



0.206



26



0.608



23



4.58



19



0.35



21



Minnesota



$5.56



42



0.135



37



0.585



38



1.86



48



1.15



13



Mississippi



$7.73



19



0.405



3



0.632



12



7.40



4



-2.32



50



Missouri



$5.29



46



0.166



31



0.606



24



5.13



13



-0.65



30



Montana



$9.47



4



0.106



42



0.632



11



3.66



34



0.31



22



Nebraska



$5.53



43



0.115



40



0.591



33



2.54



44



-0.30



28



Nevada



$9.32



5



0.272



17



0.664



3



4.80



17



-0.21



27



NHampshire



$4.88



49



0.057



48



0.578



42



2.12



47



0.71



18



New Jersey



$7.16



24



0.305



10



0.617



17



2.81



42



2.41



2



New Mexico



$10.38



2



0.275



16



0.614



20



3.26



38



1.02



14



New York



$8.24



11



0.341



7



0.681



2



2.94



40



2.39



3



N. Carolina



$6.13



35



0.300



13



0.600



28



4.09



27



-1.50



45



North Dakota



$4.65



50



0.100



43



0.592



32



2.19



46



-1.44



44
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Justice expenditures per $1,000 GDP



Proportion residents non-white



Gini coefficient



Imprisonment Rate



Policy Liberalism



State



Avg.



Rank



Avg.



Rank



Avg.



Rank



Avg.



Rank



Avg.



Rank



Ohio



$6.98



26



0.167



30



0.575



44



4.45



20



-0.01



24



Oklahoma



$6.45



32



0.257



19



0.616



19



7.00



5



-1.10



40



Oregon



$8.01



15



0.145



34



0.590



34



3.76



32



1.33



11



Pennsylvania



$8.15



12



0.172



29



0.601



27



3.97



29



0.45



20



Rhode Island



$6.65



30



0.180



28



0.588



37



3.41



36



1.88



7



S. Carolina



$6.12



37



0.327



8



0.605



26



5.09



14



-1.78



47



South Dakota



$5.87



39



0.138



36



0.619



16



4.25



25



-1.15



42



Tennessee



$6.25



34



0.215



22



0.617



18



4.36



24



-1.00



38



Texas



$6.12



36



0.262



18



0.642



7



6.79



6



-0.92



37



Utah



$6.94



27



0.110



41



0.595



30



2.43



45



-1.12



41



Vermont



$7.21



21



0.045



50



0.589



35



3.37



37



1.81



8



Virginia



$7.01



25



0.302



12



0.583



40



4.72



18



-0.85



35



Washington



$6.71



29



0.208



25



0.589



36



2.66



43



1.28



12



West Virginia



$7.75



18



0.060



47



0.576



43



3.56



35



-0.11



26



Wisconsin



$8.09



13



0.126



38



0.581



41



4.04



28



0.80



15



Wyoming



$8.01



16



0.088



44



0.642



6



3.87



31



-1.08



39



CONCLUSIONS The purpose of this study was to provide empirical evidence to the Commission regarding the economic costs of seeking and imposing the death penalty in Oklahoma. The main objective of the study was to estimate the difference in enumerated costs between first degree murder cases where the prosecutor sought the death penalty and similar first degree murder cases in which the death penalty was not sought. The estimation of costs associated with seeking and imposing the death penalty and the extrapolation of those trends is complex. Despite using the most conservative estimates—in other words, likely underestimating costs, this study finds that seeking the death penalty in Oklahoma incurs significantly more time, effort, and costs on average, as compared to when the death penalty is not sought in first degree murder cases. These findings are consistent with all previous research on death penalty costs, which have found that in comparing similar cases, seeking and imposing the death penalty is more expensive than not seeking it. At the case-level, we found a significant difference in spending patterns when comparing first degree murder cases in which the state sought the death penalty compared to similar cases in which the death penalty was not sought. The estimated average per case difference when the death penalty is sought is about $110,000, or about three times more than when the death penalty is not sought. This is an extremely conservative figure, as we purposely underestimated costs where appropriate and this figure lacks many costs incurred by the system, especially by the courts and appeals costs linked to the prosecution. We systematically reviewed 15 state-level studies that were conducted between 2000 and 2016. On average it cost about $700,000 more in case-level costs to seek the death penalty than to not. While the Oklahoma estimate fell below this average, we believe the cost patterns and findings reported here are consistent with the 265
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findings from other research studies. We created a national model that focuses on justice spending as a proportion of state GDP, controlling for several state-level variables. This analysis was conducted in an effort to better understand how justice spending in Oklahoma compares nationally as well as how justice spending is shaped by other factors such as race, economic inequality, state prison rates, and the death penalty. Overall, Oklahoma invests less in their justice system compared to the national average and much of that spending is due to higher rates of incarceration. We recognize that a focus on the economic costs incurred by the justice system, and ultimately tax-payers, addresses only one facet of the death penalty debate. Our focus within this study rests on economic impacts within an economic and systems context. Additional and extremely important questions related to the purpose, role, and impact of the death penalty (such as Eighth Amendment concerns, proportionality and racial disparity, those surrounding deterrence, the philosophical goals of punishment, and differences in prosecutorial/defense approaches) must also be considered when weighing any significant policy changes and impacts.



X. XI. Limitations Limitations As noted throughout the above text and as with any such research endeavor, this study is not without its limitations. The biggest issue presented for this study was the lack of case-specific financial data. In many cases we were able to reliably extrapolate either real costs or create an effort/activity ratio. The overall costs, however, should be interpreted with caution, as the final figures lack many costs associated with the courts and many details from other stages of the process, including costs surrounding the execution and any costs related to exoneration settlements. Additionally, when presented with multiple cost estimates on the same measure, we selected the lesser value and always underestimated so to present the most conservative estimate possible. Given these limitations, we recommend further efforts to measure costs, especially if and when the below recommendations are acted upon.



XII. Recommendations XI. Recommendations We understand that a focus on the economic costs incurred by the justice system, and ultimately tax-payers, addresses only one facet of discussions about the death penalty. Our focus within this study rests on economic impacts within an economic and systems context. Additional and extremely important questions related to the purpose, role, and impact of the death penalty (such as Eighth Amendment concerns, proportionality and racial disparity, those surrounding deterrence, the philosophical goals of punishment, and differences in prosecutorial/ defense approaches) should also be considered when weighing any significant policy changes and impacts. It is unclear whether Oklahoma stakeholders are able to implement the recommendations in this study, particularly given the state’s budget constraints and the overall economic climate regarding its criminal justice system. We have documented the differential in costs between capital and non-capital first degree murder cases in the state. To calculate these costs, we attempted to capture costs for as many components of our sample cases as possible (e.g. incarceration costs, defense costs, prosecution costs, etc.). However, it is quite clear that a great deal of unaccounted effort is occurring regularly in every agency included in our analysis. As researchers who have conducted similar cost studies in other states, we know and understand that, for example, prosecutors do not bill their time in a way that makes it easy to track exactly how much time—and therefore, attributable costs—is spent on any particular case. However, it is also clear that just about every agency or organization is far behind in the employment of a modern information management system that may easily allow for critical information to be collected, stored, and tracked. Such information management 266
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provides for increased overall efficiency within the system, as well as more public awareness of how the justice system operates. Indeed, these are just some of the many important issues that arose during our efforts to collect information. We believe, however, that tenable solutions currently exist for these issues and that because they are interconnected, progress in one area should also have a positive collateral impact in another. To that end, we provide the following recommendations:52 Increase accountability, transparency, consistency, and decrease risk through the following efforts: 1) Conduct a systematic review of justice system information gathering, sharing, and managing capabilities; 2) Leverage partnerships with local and state researchers and practitioners for the distinct purpose of developing and/or adopting best practices; 3) Openly share results with stakeholders and the community and form a short and long-term action plan for the improvement of data management, information and data dissemination, and data sharing practices; 4) State agencies and officials should work to install systems of accountability and transparency surrounding the death penalty specifically, as there are some very serious gaps. Addressing these gaps will only increase the likelihood of just outcomes for both victims and offenders and will decrease liability to the system; and, 5) Provide adequate support and training to counsel that reflects the current standards of the American Bar Association, the National District Attorneys Association, the National Legal Aid and Defender Association, and other professionally recognized resources. We recognize that these are very broad and far-reaching recommendations. We believe, however, that these general recommendations must be met first, in order to boost the capacity for agencies to focus on any finetuned recommendations. For example, how would a defender’s or prosecutor’s office properly measure expended effort if neither collects any case-level data? Broad strokes are needed at present to produce a foundation upon which finer details may be applied with confidence.
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