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1 2 3 4 5 6



IN THE UNITED STATES DISTRICT COURT



7



FOR THE DISTRICT OF ARIZONA



8 9



Wendell Dwayne O'Neal, Plaintiff,



10 11



v.



12



United States of America Incorporated, et al.,



13 14



No. CV-16-03888-PHX-GMS ORDER



Defendants.



15



Pending before the Court is Plaintiff Wendell Dwayne O’Neal’s Application to



16



Proceed in District Court Without Prepaying Fees or Costs (Doc. 2), which will be



17



granted. However, the Court must screen Plaintiff’s complaint pursuant to 28 U.S.C.



18



§ 1915(e)(2) before it is allowed to be served. Pursuant to that screening, Plaintiff’s



19



Complaint (Doc. 1) is dismissed without leave to amend.



20



Congress provided that a district court “shall dismiss” a case filed in forma



21



pauperis if “at any time the court determines” that the “allegation of poverty is untrue” or



22



that the “action or appeal” is “frivolous or malicious,” “fails to state a claim on which



23



relief may be granted,” or “seeks monetary relief against a defendant who is immune



24



from such relief.” 28 U.S.C. § 1915(e)(2). Although much of § 1915 outlines how



25



prisoners can file proceedings in forma pauperis, § 1915(e) applies to all in forma



26



pauperis proceedings, not just those filed by prisoners. Lopez v. Smith, 203 F.3d 1122,



27



1127 (9th Cir. 2000). “It is also clear that section 1915(e) not only permits but requires a



28



district court to dismiss an in forma pauperis complaint if it fails to state a claim.” Id. If
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1



the Court determines that a pleading could be cured by the allegation of other facts, a pro



2



se litigant is entitled to an opportunity to amend a complaint before the dismissal of the



3



action. Id. at 1127–29. The Court should not, however, advise the litigant how to cure the



4



defects. This type of advice “would undermine district judges’ role as impartial



5



decisionmakers.” Pliler v. Ford, 542 U.S. 225, 231 (2004); see also Lopez, 203 F.3d at



6



1131 n.13 (declining to decide whether the court was required to inform a litigant of



7



deficiencies).



8



Plaintiff’s complaint is one in a long line of cases that he has filed in both state



9



and federal court concerning his enrollment as a student in a for-profit college, his receipt



10



of federal financial assistance for his education, and, his subsequent inability to



11



successfully finish his education and make loan payments for it. He filed his initial suit



12



concerning this subject matter in October of 2010 against current Defendants the



13



University of Phoenix, Inc. and several other Defendants. This suit was settled and the



14



case was dismissed with prejudice. See, O’Neal v. Atkins et. al., 2:10-Cv-02351, Doc.



15



44. He thereafter filed his next suit concerning this subject matter in May of 2014 in



16



which he again named University of Phoenix Incorporated as well as current Defendant



17



Lynette Hauck as well as several other defendants. The case was dismissed without



18



prejudice. See O’Neal v. Dilman et al., 2:14-cv-1080, Doc. 32.



19



permission to reinstate the case which was denied both initially and on reconsideration.



20



Docs. 37 and 40.



Plaintiff requested



21



Plaintiff filed his next suit concerning this subject matter in Maricopa County



22



Superior Court on September 8, 2014 in which he named current defendants Apollo



23



Education Group Inc., University of Phoenix, Inc., Lynette Hauck, Sean Dunn, Marc



24



Booker and several other defendants. The case was removed to federal court on October



25



3 and ultimately the Plaintiff’s motion to remand was granted. O’Neal v. University of



26



Phoenix Inc., et al, 2:14-cv-02207-GMS, Doc. 46.



27



granting of his motion to remand to the Ninth Circuit, apparently based on his assertion



28



that this Court should have granted a default judgment. See, Id. Doc. 47. That case



-2-



Plaintiff, however, appealed the
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1



apparently remains open at the Ninth Circuit.



2



Plaintiff filed his next suit concerning this subject matter in this Court on October



3



23, 2014 in which he named current defendants Lynne Adams, Christina Rubalcava, and



4



Apollo Education Group Inc. as well as other defendants. O’Neal v. Adams et al., 2:14-



5



cv-02360-DJH. This complaint was ultimately dismissed with prejudice. See, Id. at Doc.



6



13. Plaintiff filed his next suit concerning this subject matter on December 11, 2014, in



7



which he named current defendants Adams and Rubalcava and other defendants. O’Neal



8



v. Snow et al., 2:14-cv-02673-DLR. This lawsuit was dismissed with prejudice. Id at



9



Doc. 6. After it was dismissed by the Court, Plaintiff sought to have it voluntarily



10



dismissed which was denied. Id. at Doc. 8. Plaintiff appealed to the Ninth Circuit and



11



his in forma pauperis status was revoked. Doc. 16 the appeal was ultimately dismissed.



12



Id at Doc. 18.



13



2015 in which he named current defendants Adams and Rubalcava as well as the



14



Maricopa County Superior Court judge who had presided over his suit remanded to state



15



court. O’Neal v. Adams, et al., 2:15-cv-0565-DJH. This suit was ultimately dismissed



16



with prejudice. Id. at Doc. 11. Plaintiff appealed the dismissal to the Ninth Circuit. The



17



Ninth Circuit affirmed. Id. at Doc. 22.



Plaintiff filed his next suit concerning this subject matter on March 27,



18



In the present action he has sued again Lynn Adams, Christina Rubalcava, Marc



19



Booker, Sean Dunn, Lynnette Hauck, Apollo Ed. Group Inc. and the University of



20



Phoenix Inc. His suit against such persons is either already dismissed as affirmed by the



21



Ninth Circuit, terminated, remanded to state court, and/or still pending at the Ninth



22



Circuit. Most if not all of such claims have been dismissed with prejudice. At the very



23



least, the Court has no jurisdiction over such claims. Such claims are therefore dismissed



24



with prejudice.



25



In this round of repetitive filings the Plaintiff now names the United States of



26



America Inc., U.S. Department of Education, U.S. Secretary Arne Duncan, Serena Amos,



27



FedLoan Servicing Center and attorney Warren Stapleton and asserts a “Consipracy to



28



Breach Enrollment Agreement by Falsifying Pell Eligibility to Certify Overpayments for



-3-
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Collection through Fedloan, U.S. Bankruptcy Court and Derogatory Late Payment



2



Reports Affecting Three Credit Bureaus Contrary to Title 42 USC § 1985(3); Title 42



3



USC § 1981, Title 15 USC § 1681 and Arizona Tort Laws. There is nothing in his



4



complaint that suggests that he has stated a federal cause of action for which there is a



5



remaining private right of action, through § 1983 or otherwise. There is no federal



6



common law conspiracy claim in which he holds a private right of action, and the



7



remainder of Plaintiff’s claims are state law claims.



8



complaint pleads no fact that would state claims against these individuals and entities.



9



Nevertheless, out of an excess of caution and with respect to his claims against the newly



10



named Defendants only, Plaintiff has thirty (30) days to file an amended complaint



11



against such persons and or entities that states a cognizable claim as to them. If he fails



12



to file such an amended complaint within thirty days (30), his amended complaint is



13



dismissed and the Clerk of Court is ordered to terminate this action without further order



14



of the court. Accordingly,



15 16



The Plaintiff in his amended



IT IS HEREBY ORDERED that Plaintiff’s application to proceed in forma pauperis (Doc. 2) is granted.



17



IT IS FURTHER ORDERED that Plaintiff’s Complaint (Doc. 1) against Lynn



18



Adams, Christina Rubalcava, Marc Booker, Sean Dunn, Lynnette Hauck, Apollo Ed.



19



Group Inc. and the University of Phoenix Inc. is dismissed without leave to amend.



20



IT IS FURTHER ORDERED directing that the Plaintiff has thirty (30) days in



21



which to file an amended complaint which states a claim as to any remaining Defendants.



22



IT IS FURTHER ORDERED that should Plaintiff fail to an amended complaint



23



as stated above, the Clerk of the Court is directed to terminate this case without further



24



Order of the Court on January 20, 2017.



25



Dated this 20th day of December, 2016.



26 27



Honorable G. Murray Snow United States District Judge



28
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