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Tiuta International Limited (in liquidation) v De Villiers Surveyors Limited [2017] UKSC 77 The decision in Tiuta continues the series of recent Supreme Court decisions that make for essential reading among professional liability practitioners. For reasons given in the comment section below, Tiuta is likely to become known both for what it does and does not say. As to what it does say, in a nutshell: where there is a refinancing of secured lending with valuations obtained by the lender before making each of the first loan and its replacement, and where the first loan and charge are redeemed by the second advance, 1. The recoverable loss is limited to the amount of additional lending included in the second loan, even where the same valuer prepared both valuations. ‘But for’ causation and ordinary principles for the calculation of damages applied. 2. It may be possible to claim for the lost opportunity to sue in respect of losses caused by the negligent preparation of the first valuation provided ahead of the first secured loan. The Supreme Court accordingly overturned the decision of the Court of Appeal and restored the decision of the Deputy High Court Judge. Background On 4 April 2011, a lender, Tiuta, entered into a loan facility agreement with the borrower for a term of nine months (“the first loan agreement”). The agreement was for the advance of £2,475,000 to be secured against the underlying development. In deciding whether to enter into the first loan agreement, Tiuta relied on a valuation report (“the first valuation”) prepared by De Villiers advising that the development amounted to adequate security for the advance. By December 2011, the first loan was due to expire. The borrower approached Tiuta to secure a second loan facility for a term of six months, again secured against the development. On this basis, Tiuta agreed to advance £2,799,252 as a refinance of the first loan along with a further £289,000 of new lending, secured (it was assumed) by a new charge (“the second loan agreement”). In deciding whether to enter into the second loan agreement, Tiuta relied on a second valuation report (“the second valuation”), which again stated that the development amounted to adequate security for the advance. The first and second valuation reports were provided by the same valuers. Tiuta subsequently went into administration, at a time when none of the indebtedness pursuant to the second loan agreement had been repaid. By its receivers, Tiuta sought to



enforce its security. Enforcement resulted in a shortfall on the amount advanced under the second loan agreement, which prompted a claim in professional negligence in respect of the second valuation. The issues Tiuta’s claim concerned negligence in respect of the second valuation only. This decision was expressly taken due the decision in Preferred Mortgages Limited v Bradford and Bingley Estate Agencies Limited [2002] EWCA Civ 336. As is well known, in that case, it was held as a matter of fact that where an initial loan advance is redeemed by a second loan advance, such that the borrower’s liabilities under the initial loan agreement are discharged, the initial loan is treated as having been repaid. With the loan having been redeemed, there is no loss and no right of recovery against the first valuer. It was Tiuta’s case that the second valuation was produced negligently, and that this caused Tiuta to lose the whole of the amount advanced under the second loan agreement along with associated costs, less monies on account and proceeds upon realising the security. On the basis of Tiuta’s pleading, the Defendant applied for summary judgment. It was argued that even if Tiuta were correct that the second valuation was negligent and that, but for the negligence, the second loan would not have been advanced, Tiuta would still have been subject to the first loan agreement and suffered the majority of its losses. The Defendant’s arguments caused a number of novel submissions to be made on behalf of Tiuta. In particular, before the High Court, it was argued that ordinary but for causation should not apply to the facts. This was said to be due to the unjust effect of Preferred Mortgages when combined with ordinary but for causation. Decision of the Supreme Court In the judgment of Lord Sumption, the case fell to be decided by the application of ordinary principles of the law of damages, [6]. The starting point is to consider Nykredit Mortgage Bank v Edward Erdman Group Ltd (No 2) [1997] 1 WLR 1627 and compare: (a) the claimant’s position if the defendant had fulfilled its duty of care; and (b) the claimant’s actual position. It was Tiuta’s case that but for the negligence it would not have made the second loan advance. In those circumstances, Tiuta would have lost (see [7]): 1. The advance of an amount in addition to the refinance of the initial loan (i.e. the £289,000); and 2. The loss of the opportunity to sue in respect of the negligent preparation of the first valuation (although this was not part of Tiuta’s pleaded case). The amount of the initial loan was therefore not recoverable.



Of collateral interest (if you will excuse the pun), the Supreme Court also held that the discharge of the initial loan by the second loan did not amount to a collateral benefit. This was for two reasons: (a) the redemption was simply a neutral step and therefore did not provide a benefit; and (b) even if there were a benefit, it was not collateral because the discharge was required by the terms of the second loan agreement, [13]. This part of the decision maintains the degree of clarity provided by the Supreme Court in Swynson Ltd v Lowick Rose LLP (in liquidation) [2017] 2 WLR 1161. Comment The Court was very careful to point out that its decision was premised on the particular agreed facts and assumptions it was asked to make. In particular it was premised on there being no allegation that the first valuation had been negligent. However, the reality is that any such assumption is very likely to have been wrong. If both valuations were prepared by the same valuer nine months apart, they were probably based on very similar facts and analyses. In such cases, either both will have been negligent or neither. This unreality in the assumptions makes the outcome look odd, but it is logical on these assumed facts. So how does this decision affect other claims going forward? Overall, while giving some pointers, it leaves a lot of issues wide open. First, while Lord Sumption was careful to note that no challenge was made to the correctness of the Court of Appeal decision in Preferred Mortgages, that decision is implicitly approved on its specific facts. The reasoning in Tiuta is premised on it being true that the (assumed) redemption of the first secured facility meant that the first advance was discharged. In addition, Lord Sumption notes that “there are many cases in which the internal arrangements of a claimant may mean that his financial loss is smaller than it might have been”, although he does not elaborate on what arrangements might have that consequence. Second, Lord Sumption clearly recognises at [6] that, on appropriate facts, where the valuers’ liability in respect of the first facility has been extinguished by the refinancing, the loss under the second facility might include the loss of this claim. This could cover two different scenarios: where the first valuation was prepared by the same valuers and where it was prepared by different ones. Lord Sumption gives a clear indication that these two situations might be treated differently, saying at [15]: “In particular, different considerations might arise were it to be alleged that the valuers were negligent in relation to both facilities.” It seems likely that any such distinction would be drawn using the tool of foreseeability. Where both valuations have been prepared by the same valuers, it will be much easier for the lender to argue that losses resulting from negligence in the first valuation were foreseeable, since the fact of that valuation and the information on which it was based will have been well known to the valuers. Where the first valuation was prepared by different valuers, the second valuers may not even know of that report, let alone of any potential for it having been negligent. This will surely



make it much harder to argue that such losses were foreseeable or within the contemplation of the parties. This is a point where the drafting of the lender’s or valuer’s terms and conditions could make a significant difference. It might make sense for lenders to draft conditions which state, on a remortgage, that in reliance on the report, the lender may discharge previous advances, thereby potentially losing any claims that it might have had in respect of earlier valuations. In contrast, valuers might seek to include a term that they should not be taken to be aware of any previous lending or valuations. The “loss” in such a case will be the lender’s loss of a chance of succeeding in a claim in relation to the first valuation. Where the two valuations were prepared by the same valuers and were in similar terms, evidence of negligence and success in proving negligence will most likely be the same for both. However, in a case where the original valuation was prepared by a different valuer, all of the evidence of negligence, reliance, causation and quantum will be different and would have to be separately proved by the lender, at additional expense. Finally, it seems this decision leaves open all of the existing arguments about the scope of the decision in Preferred Mortgages, and in particular whether it is properly limited to cases where the original lending and security have been wholly redeemed, or whether it can be extended to cases where the loan account has been replaced, or the loan terms changed, but the security has remained in place throughout. One thing which can be said however, is that this judgment has the merit of being much easier to understand than the Court of Appeal judgment, which is always a blessing. Nicola Rushton & James White Hailsham Chambers, Professional Negligence Team 29.11.2017
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Nov 29, 2017 - On 4 April 2011, a lender, Tiuta, entered into a loan facility agreement with the borrower for a term of nine months (â€œthe first loan agreementâ€�). The agreement was for the advance of. Â£2,475,000 to be secured against the underlying development. In deciding whether to enter into the first loan agreement, ... 
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