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December 20, 2017



To Hon. Anthony J. Scirica, Chair of the Committee on Judicial Conduct and Disability; Hon. Jeremy D. Fogel, Director of the Federal Judicial Center; James C. Duff, Director of the Administrative Office of the U.S. Courts; and Chief Justice Roberts, Presiding Officer of the Judicial Conference of the United States:



Please find enclosed a letter that asks the federal judiciary to consider ways to address workplace harassment within the federal court system and offers several suggestions regarding this issue. The 695 signatories to the letter (who signed as of 7:00 pm EST on Wednesday, December 20, 2017) include 480 former clerks, 83 current clerks (some have asked to remain anonymous), and 120 law professors. The letter remains open for signatures; an updated list of signatories can be found at http://bit.ly/2BunWnv. We appreciate your prompt consideration of this important issue. We are especially encouraged that the Federal Judicial Center has already begun to revise the Law Clerk Handbook to address some of our concerns. We would welcome the opportunity to work with the judiciary to develop effective solutions to ensure that those who experience or witness harassment have adequate reporting avenues and feel comfortable using those avenues. Sincerely, Jaime A. Santos Law Clerk to Hon. George H. King of the U.S. District Court for the Central District of California (2011-2012) and Hon. Raymond C. Fisher of the U.S. Court of Appeals for the Ninth Circuit (2012-2013) [email protected] Sara A. McDermott Law Clerk to Hon. A. Wallace Tashima of the U.S. Court of Appeals for the Ninth Circuit (2015-2016) and Hon. Michael W. Fitzgerald of the U.S. District Court for the Central District of California (2016-2017) [email protected]



Kendall Turner Law Clerk to Hon. Merrick B. Garland of the U.S. Court of Appeals for the D.C. Circuit (2013-2014) and Hon. Stephen G. Breyer of the U.S. Supreme Court (20142015) [email protected] Claire V. Madill Law Clerk to Hon. William A. Fletcher of the U.S. Court of Appeals for the Ninth Circuit (2015-2016) and Hon. Alison J. Nathan of the U.S. District Court for the Southern District of New York (2016-2017) [email protected]



December 20, 2017 To Hon. Anthony J. Scirica, Chair of the Committee on Judicial Conduct and Disability; Hon. Jeremy D. Fogel, Director of the Federal Judicial Center; James C. Duff, Director of the Administrative Office of the U.S. Courts; Chief Justice Roberts, Presiding Officer of the Judicial Conference of the United States: We are writing this letter as current and former judicial clerks, interns, externs, employees, or lawyers otherwise familiar with the federal courts. We believe that significant changes are necessary to address the potential for harassment of employees who work in the federal court system, the confidentiality principles that apply to work in chambers, and the risk that these confidentiality provisions can be used to shield, if not enable, harassment. We ask the judiciary to consider ways to address workplace harassment in the federal courts and implement effective solutions to this problem. We also offer several suggestions below. First, we ask that the Federal Judicial Center revise the Law Clerk Handbook to provide specific guidance on these issues. The Law Clerk Handbook provides insight on the basic role of a clerk and the duties that a clerk has to her judge. Though the Handbook had long failed to even contemplate the possibility that a clerk may face harassment in her job, 1 we were encouraged to see that the Federal Judicial Center revised the Handbook this week to make clear that nothing “prevents a clerk, or any judiciary employee, from revealing misconduct, including sexual or other forms of harassment, by their judge or any person.” 2 The revised Handbook now also states that law clerks “are encouraged to bring such matters to the attention of an appropriate judge or other official.” 3 These changes are a step in the right direction. Nevertheless, we believe the Handbook still provides inadequate guidance about when confidentiality applies, when a judge may or may not compel a clerk’s silence on a matter, what constitutes personal misconduct instead of judicial misconduct, and how to report such misconduct—including who is “an appropriate judge or other official” to whom misconduct should be reported. We ask that the Federal Judicial Center involve current clerks in drafting any future revisions related to harassment to ensure the Handbook fulfills its goal of clearly informing the reader of the available procedures. Second, we ask the Administrative Office of the U.S. Courts to revise the Code of Conduct for Judicial Employees. That Code provides ethical canons for all judicial Though this letter is framed primarily to address concerns about sexual harassment against women, its recommendations are equally relevant to men or women who may face harassment on the basis of sex, race, sexual orientation, gender identity, or another protected status. 2 Federal Judicial Center, Law Clerk Handbook 7-8 (3d ed. rev. 2017), available at https://www.fjc.gov/sites/default/files/2017/Law%20Clerk%20Handbook.pdf. 3 Id. at 8 1
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employees, including permanent staff, interns, and externs. Like the Law Clerk Handbook, it stresses the importance of confidentiality. 4 Also like the Law Clerk Handbook, it does not provide adequate guidance about how judicial employees should handle harassment should they encounter it during their employment. We ask that the Administrative Office revise the Code or otherwise provide guidance to judicial employees regarding when confidentiality applies, what constitutes harassment, and how to report such misconduct. 5 Third, we ask that issues regarding harassment, confidentiality, and avenues for reporting misconduct be addressed with all law clerks during law clerk orientation, with all employees during new employee orientation, and with all law clerks, interns, and externs at the beginning of their terms of service to the extent they do not attend a formal orientation. Fourth, we ask that the judiciary develop a confidential national reporting system— or a standardized procedure that applies to all Circuits—that a clerk, intern, or judiciary employee can access if she feels she is being harassed or if she believes she has witnessed misconduct by a judge or another judiciary employee. At this point in time, we are unaware of a central person or institution that an employee can turn to when faced with harassment at work. In the past, clerks have been told to report any harassment to their judge or that any reports of harassment will be provided to their judge. This system is flawed for a number of reasons, including that the judge may be the perpetrator of the misconduct or the clerk may be new to the environment and unsure of how to interact with the judge. We understand that such a system may not currently exist because of concerns regarding judicial independence or confidentiality. But confidentiality and independence do not and should not protect personal misconduct. A confidential reporting system would provide vital guidance to all employees facing precarious situations without forcing these individuals to report directly to their judge or their judge’s colleagues. A clear central reporting system, either nationally or by circuit, would allow employees to report misconduct when it occurs and would provide a channel for action outside of contacting the press or simply hoping that the situation goes away. Fifth, we ask that the federal judiciary take steps to publicly reassure individuals who are considering reporting accounts of sexual misconduct or harassment that their stories will be heard and that they need not fear retaliation. There are multiple ways to do so. For example, Chief Justice Roberts could address this issue in his year-end report. 6 Code of Conduct for Judicial Employees § 320, Canon 3D. To the extent federal courts have developed their own employee manuals, we encourage them to revise those documents to reflect the changes to the Code of Conduct and provide court-specific guidance. 6 Letter from Rebecca L. Brown et al. to Hon. John G. Roberts, Jr., Chief Justice of the United States (Dec. 14, 2017), available at https://fixthecourt.com/wp-content/uploads/2017/12/Profs-letter-to-CJRoberts-12.14.17.pdf. 4 5
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Finally, we ask the judiciary to immediately form a working group of judges, current and former law clerks, 7 and judiciary employees to further develop ways to address these issues. We ask that this group be composed of a diverse racial and gender mix of individuals. We wish to emphasize the incredible honor of serving the federal judiciary. For some, working for a federal court may be the most enjoyable job they hold in their legal career. For all of us, the experience is an incredible privilege for which we are so grateful. Just as judges devote many hours (indeed, years) of guidance, instruction, mentorship, and sponsorship to their law clerks and other employees, clerks and employees are often happy to make significant sacrifices to serve and honor their judges. We also understand the important role that confidentiality plays in creating a relationship of trust inside judicial chambers. We wish to preserve these vital aspects of the in-chambers experience while ensuring that the sacrifices employees are expected to make do not include their dignity, their selfworth, or their bodily autonomy. Many of us did not experience harassment during our time with the judiciary, but we all want to ensure that the appropriate procedures and policies are in place to address harassment within the federal judicial system going forward. Taking action to advance these goals will not only improve the status of women in the federal judicial system, it will also serve as a much-needed example for the legal profession as a whole. We would welcome the opportunity to speak with members of the Committee on Judicial Conduct and Disability, the Board of the Federal Judicial Center, the Administrative Office of the U.S. Courts, or the Judicial Conference of the United States. cc: Chief Judges of the U.S. Courts of Appeals and the Court of International Trade Respectfully submitted 10 Anonymous Current Clerks Jaime A. Santos Sara A. McDermott Kendall Turner Claire V. Madill Laura Beth Cohen Meghan Cleary Sam Feldman Sima Atri



Thomas Kadri Richard D. Friedman Ronald Jaesung Park Sean Franklin Howell Thomas Delehanty Christopher Yandel Matthew Drecun Daniel G. Dobies Laura C Mumm



We believe that former law clerks may be more willing to speak freely regarding these issues than current law clerks. 7
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Lydia Sinkus Lisa Faye Petak Christopher Dalbey Thea Marriott Rebecca Garcia Sophia Tarazi Nancy Sotomayor Kristen Aleen Burzynski Emily Goldman Amy Pomerantz Noah Perez-Silverman Kevin L. Cope Suzanne Renaud Jessica Feierman Laura J. Hines Michele Deitch Austin Smith Teresa Spinelli Sara Del Balzo Asheeka Desai Maxwell V. Pritt Melissa B. Jacoby Randi Covin Julie Anne Hartle Jill E. Habig James Dillon Emily Bolt Heidi S. Bond Jennie Wilusz Emily Satifka Jamila Benkato Amy Lieberman Alesia Holliday Matthew Stiegler Emily Chapuis Samuel Harbourt Ann M. Lipton Jonas Lerman James Klonoski Zena Zumeta David K. Duncan Eve Brensike Primus Karisa Chapa Rebecca Elyse Rosen



Adam Koshkin H. Luke Edwards Ava Jill Morgenstern Karli Eisenberg Justin Levitt Andras Farkas Jessica Dragonetti Susan Landrum Catherine Rogers Menno Goedman Susan Lin Allison Hartry Casey White Bassett Bruce Elvin Kent Greenfield Deborah Pearlstein Beth H. Wilensky Matthew Huppert Sara Emley Kristen Adrina Johnson Rebecca Maurer Hannah Elizabeth Shearer Kelly E. Noble Sarah J. Newman William M. Strom Peter Nemerovski Priya Srinivasan John Patrick Hunt Manuel C. Possolo Joseph Palmore Kyle C. Mallinak David Rodwin Craig J. Bergman Sally Dworak-Fisher Lynn Ta Abby K. Wood Elizabeth K. Peck Kendra Nickel-Nguy Peter Rukin Mae Ackerman-Brimberg Laura A. Neacato Lesley Wexler Jenny Ma Caroline Mala Corbin 4



Sarah Selzer Luke McCloud Alexander Westerfield Philip Mayor Nicholas W. Tarasen Rose Leda Ehler Arpit K. Garg M. Eliza Haney Zachary N. Zaharoff Aaron Tang Amanda K. Rice Swapna Maruri Trevor M. Kempner Brian Soucek Gabriel J. Chin Daniel Hemel Lisa R. Pruitt Miriam S. Edelstein Jonathan Markovitz Harriet Strasberg Ruthanne Deutsc Stephen Cobb Lia Ernst Brian H. Gold Thad Eagles Sarah Ricks Ellie Margolis Katrina Lee Ben Moskowitz Darryl K. Brown Daniel Rice Corinne Smith David S. Samms Michael Lieberman Simon Stern Colleen F. Shanahan Jonathan H. Eisenman Karl J. Worsham Anupam Chander Brittainy Cavender Kathleen Clark Brian Corman Rebecca T. Matsumura Alexandra Leeper



Carol Chomsky Daria Roithmayr Kimberly West-Faulcon Niji Jain Peter A. Nelson Emma Soichet Sam Erman Aimee Stewart Steven Crozier Monica C. Bell Lauren J. Tsuji Deborah Tuerkheimer Joseph Shaeffer Ariel C. Nelson Roman Scot Smith Leigh Osofsky South A. Moore Sarah Hale Audrey J. Mott-Smith Sarah P. Alexander Rosemary Deck Blythe H. Chandler Jason Moore Megan V. Arriola Erica M. Johanson Emily Dodds Powell Chantal G. Bromage Erica Newland Jessica Riggin Rosann Mariappuram Ruben J. Garcia Cooke Kelsey Patrick Lyons Zain Alam Shirazi Kara Janssen Kelly Seaburg Arefi Ann K. Wagner Jonathan Frank Ellen Cosgrove Mark Feldman Douglas Kysar Diane Messer Dodds Alexander M. Capron Jeanna C. Steele 5



Alison Monahan Craig A. Lavoie Katherine Macfarlane Sarah C. Zearfoss Katherine DeStefano Deborah L. Borman Jessica R. Gunder Xiao Wang Jennifer W. Mathews Robert W. Cobbs Araceli Martínez-Olguín Megan Wachspress Mary Elizabeth Hanna-Weir Melissa Anne Soliz Susan H. Joffe Dara E. Purvis Kristen K. Tiscione Suzianne D. Painter-Thorne Victor Romero Catherine Archibald Alek Felstiner Jarrod F. Reich Hayden Nelson-Major Daniel LaMagna Allison L. Wang Grace Hum Michael T. Carney Ruthann Robson Gregory Klass Dylan R. Hedden-Nicely Valerie Zabel Wicks Sasha Samberg-Champion Jamie Lynn Crofts Lindsey Barrett Sam Coppersmith Julie Rose O'Sullivan Deepak Gupta Allie Robbinz Cheryl Bratt Elizabeth Fajans Suzanne Rabe Fatima Hassan Ali Anjali Parekh Prakash Wanda M. Temm



Anthony Johnstone Eric Hing Andrew Brayton Marisa Schnaith Camille Pannu Meghna Philip Katie McCarthy Justin Dews Melissa Goodman Mohammad Tajsar Devon Porter Sophie Elsner Paul M. Cox Sabrina Forte Salvador E. Perez Neil K. Sawhney David Ward Max E. Rodriguez Aurelia Chaudhury Becca Donaldson David Stein Sam S. Yebri, Esq. Margaret N. Buckles Prof. Gilbert Paul Carrasco David J. Goldman Rose-Ellen Fairgrieve Cara Trapani Lucas Issacharoff Aaron T. Chiu Eric Chen Graham Phillips Stefanie Wilson Kelly H. Sheridan Danielle Lang Sara Mayeux Anjali Srinivasan Stanley L. Friedman Laura Riley Catherine H. Coleman Samara M. Spence Andrew C. Noll Patrick A. Tighe Marsha Hymanson Briana Beltran 6



Mary-Beth Moylan Linda L. Berger Alan R. Vest Afton Cissell Anthony J. Majestro Lee K. Fink Jean R. Sternlight Ziwei Hu Sara A. Murphy Reneé F. Webster-Hawkins Jake Walter-Warner Nina M. Kovalenko Catherine Merino Reisman James Eder Sharon Hing Cathy Paul Sylvia J. Lett Lara Hoffman Laurie L. Levenson Claudia Flores Suzanne Miles Kristen Holmquist Josh Parker Alvaro Moises Huerta Steven Art Elizabeth Wang Elizabeth K. Boggs Lisa Valenti-Jordan Emily M. Maglio Anthony Balkissoon Sarah Kaltsounis Tara Thompson Jason Harrow Elizabeth Seger Elizabeth Hadaway Edward Macey Naveen Kabir Kristen Vander-Plas Jesse-Justin Cuevas Stambaugh Robert Friedman Andrew G. Madsen Caitlin Halpern Lila Slovak Wendy N. Hess



Sheila Menz Anna Q. Han Gladis Molina Michael Mikawa Julia Rabinovich Aziz Huq Amy L. Tannenbaum Casey Raymond Vanessa Eisemann Vera Eidelman Sophia Brill Matthew Shahabian Brian L. Owsley Melinda Pilling Kelley Schiffman Devon Hanley Nisha Kashyap Catherine McCarthy Sameer Jaywant Kyle “Kai” Elliot Fees Angel Chiang Yasin Hegazy Samuel Davis Julie Ruhlin Shannon Barnard Billy Abbott Neela O. Chakravartula Joseph A Creitz Theo Torres Adam Podowitz-Thomas Michael Coenen Collin P. Wedel Emma Sokoloff-Rubin Bennett Ostdiek Will Dreher Lisa A. Mazzie Emily Martin Joseph Meyer Rachel Marshall Michelle Munoz Durk Jonathan F. Bolz Ariel C Green Joshua Matz Christopher Edmunds 7



Laurie J. Taylor Amy Endo Christina Black Tian Huang Kristen Loveland Elizabeth Cruikshank Vikram Iyengar Steven Marcus Benjamin J. Wilson, Esq. Ruth Zemel Brown Brendan R. McNamara Joshua J. Bone Jacob Goldin Rebecca Zietlow Julie Ross Brian L. Frye Jessica Wherry Dawn Payne Charlotte Garden Avery Masters Jason Wu Krista Kshatriya Leslie Gilbert-Lurie Marco Ventoruzzo Allison Pincus Hallie Jay Pope Kit Kinports Christopher Lapinig Mary Yanik Joshua McLaurin Lucy R. Coolidge Freddy R. Funes J. Lyn Entrikin Derron J. Blakely James Shih Kevin Potter Marguerite Moeller Robert Bradley Sears Karen K. Narasaki Elizabeth Kregor nee Milnikel Sarah Brewerton-Palmer Katie Rose Guest Pryal San (Sandy) Yu Natasha Babazadeh



Ihaab Syed Donya Khalili Timofeyev Geng Chen Kristen Jackson Matthew J. Martin Andrew Meerkins Maggie LC Greenlee Karyl Martin David A. Moran Shelby Bevins-Sullivan Adam P. Barry Ben Brysacz Anita Garcia Velasco Christine E. Harding Hart Adam Breihan Amy P. Knight Rebecca Schonberg Evelyn Breithaupt Talya Lockman-Fine Jessica Harris Keshav Poddar MaryBeth LippSmith Alejandra Aramayo Greta Trakul Qian Julie Wang Ramji Kaul Jonathan P. Strauhull Rachel Goldberg E. Ashley Paynter Richard L Heppner Jr. Meredith Osborne Rebecca Eisenbrey Lauren Cranford Samantha Kirby Eli Savit Ceridwen Cherry Justin Carl Pfeiffer Maureen Carroll Patrick Kennedy Jessica Marsden Lauren Blas Walter Chen David P. Levine Colin McDonell 8



Michelle Minju Young Cho Joss Berteaud Grace Chang Brigit Greeson Alvarez Michael Pierce Colin Bailey Jarred Reiling Thomas B. McAffee Maryam Judar David H. Tennant Charles Gerstein Karissa Sauder Seema N. Patel Julia Marks Kelly Knapp John Lewis Lauren Teukolsky William S. Dodge Hailly Korman Beth C. Neitzel Priya L. Bhanu David M. Shapiro Noah Kazis Esther Silberstein Jane E. Farrington Josephine Mason Evan Caminker Jessica Attie Andrea Luquetta Shezad H. Thakor Maya Kuttan Andrea Hartsough Kathleen M. Erskine Natalie Ann Petrucci Kevin Schneider Jennifer Yun Jeffrey Dubner Emily Garcia Uhrig Roxana Guidero John He Marisa Diaz jasmine Sankofa Jennifer Wims Hashway Anya Goldstein



Sarah M. Rich Michael Reynolds Mary Fee David E. Hackett Henry T. Greely Jennifer Meyer Zoe Palitz Jason Searle James N. Bierman, Jr. Farah Peterson Emily Viglietta Laura Smith Kenneth Trujillo-Jamison Norman Spaulding Maggie E. Filler Peter Conti-Brown Mary Tanagho Ross Eric Fleddermann William A. Harris Alda Yuan Athul K. Acharya Supryia M. Ray Jessie Kornberg Jeetander T Dulani Elizabeth Eng Arjun Mody Arwen Johnson Carol Wong Shirin Makhkamova Danielle Kantor Christina Lee Claire Goldbloom Jonathan Little Andres Ricardo Holguin-Flores Karima Tawfik Jee Young (Grace) Kim Michael Pinkel Cara Staley Paige Burroughs Ally Coll Steele Jonathan Backer Diane Lucas Megan Pierce Brian Olney 9



Corene Kendrick Sia Henry Katherine Ensler Jennifer A. Rosa Emily R.D. Murphy Melissa L. Camacho-Cheung Elizabeth Earle Beske Kristina Fernandez Mabrie Michael Abrams Samuel A. Leven Charles R. Calleros Naomi Gilens Nancy Himmelfarb Penelope M. Godbold Shannon T. Hodge Cecilia N. Brennan, Esq. Eva Shell Kellam Conover Jennifer L. Williams Max Yoeli Jason P. Steed Vivek Mittal Michael Rich Andy Lowry Melissa Hall Davis Balough Karen McDonald Henning Emily Brown Jennifer Keighley Erik Swanson Daniel Rosenthal Dylan Keenan Shira Tevah Jessica L. Hunter Jongwook "Wookie" Kim Jillian Hewitt Erin Carroll John Snow Alicia Solow-Niederman Julius J. Nam Marta Chlistunoff Leah Judge Percy Wise Austin Clarke Elizabeth B. Uzelac



Melissa Goldman Hannah Swanson Erin Scharff Bradley Girard David J.S. Ziff Brian Dressel Suria Bahadue Poonam Juneja Ari Yampolsky Mai Ratakonda Emily Cross Aaron P. Brecher Robert Tim Wurz Christopher B. Seaman Christina Randall Ashley Artmann Jessica Hardy Jordan Cunnings Joshua Segal Rory K Little Andrea Woods Elizabeth Johnston Elizabeth Rossi Kristina Markosova Andrew Kaufman Emma Grunberg Rebecca S. Henry Katherine M. Aizpuru Leah McGowan Nathaniel Asher Alice Clapman Scott Chandler Hannah Nelson Marissa K. Perry Margaret H. Zhang Matthew McCurdy Ruth Anne French-Hodson Lauren J Kelleher Diana A. Arrieta Emma L. Freeman Shon Hopwood Nina Wasow David Berman Ilann M. Maazel 10



Michael Gerhardt Eric M. Freedman Cara Ann Horowitz Jimmye S Warren Mary McCarthy Tiffany Yang Kevin S. Elliker Sarah Weiss Matthew F. Ferraro Stephanie Glaberson Sarah H Lorr Robert Sheridan Adam H. Charnes Nancy C. Loeb Kory DeClark Kuruvilla Olasa Elizabeth Cheadle Colleen Ciszek Paul Suitter Matthew Lee Susan A. Bandes Jonathan P. Abel Josie Richardson Shira Levine Susan Har David Adam Holtzman Margaret E. Reuter Alexandra Wolter



David S. Cohen Brad N. Garcia Collin O’Connor Udell Hamida Owusu Emma Notis-McConarty Joshua E. Thomas Eric G. Messinger Rachel Hampton Heather H. Howard Alyssa Dragnich Lewis Bossing Meredith Edelman Daniel Moeller Jennifer M. Swedish Spencer S. McManus David B. Shanies Dianne Lake Jarret Zafran Marc Gottlieb Zachary C. Ewing Lisa M. English Mark Zambarda Laura Arandes Kate Lambert Vanessa Baehr-Jones Rachel Brown Alicia Bannon Mary Elizabeth Hanna-Weir
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