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Amusa/ Turning the Legislative Chambers to Theatre of Violence – An Interrogation of Parliamentary Privileges and Immunity in Nigeria



TURNING THE LEGISLATIVE CHAMBERS TO THEATRE OF VIOLENCE: AN INTERROGATION OF PARLIAMENTARY PRIVILEGES AND IMMUNITY IN NIGERIA. Dr. K. O. Amusa* ABSTRACT The paper examines the perennial violent attitudes of Nigerian legislators within the context of their statutory legislative privileges and immunity. The research notes that the legislators are not exempted from criminal jurisdiction of the courts, although there are provisions in the statute on legislative privileges which may thwart successful prosecution. The paper undertakes a comparative analysis of legislative privileges in South Africa and Great Britain, particularly on violent conduct. The finding shows that legislative violence is more prevalent in Nigeria than South Africa and Great Britain. The paper recommends ways of stemming the tide of orgies of violence among legislators in Nigeria.
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1. INTRODUCTION It is true that for democracy to flourish, the legislators must not only be able to freely express their minds, but also be capable of airing the views of their constituents without encumbrances. This in essence is the kernel of parliamentary privilege in any constitutional arrangements. However, since the re-emergence of civilian administration in Nigeria in 1999, the country’s democratic environment has been characterised by orgies of violence due to unethical conducts of its lawmakers. Rather than make laws that will impact positively on the well being of the people, successive lawmakers have turned the hallowed chambers into a place for advancing self interest, greed and battles for supremacy. Such battles take the form of verbal altercations, the snatching of mace, throwing of chairs at one another and outright exchange of blows. Thus, it is a matter of grave concern that the hallowed legislative Chambers in Nigeria is fast becoming a theatre of violence and Chambers of bloodletting. *
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As a matter of political history, the first incident of violence occurred in the Western House of Assembly soon after the independence. Following a fruitless attempt by the Governor to remove the Premier of Western Region, a meeting of the Western House of Assembly was convened on May 25, 1962 to enable the Premier seek vote of confidence of the House. The event turned bloody. One of the legislators knocked the mace on the Speaker’s table and broke it. Panic-stricken members of the House ran helter-skelter and many members had to escape through the windows. Some legislators were seriously wounded.1 Since that incident, legislative violence has been a recurring feature in Parliaments in Nigeria. In November 20, 2014, the police attempted to prevent the Speaker of House of Representatives, Aminu Tambuwal from entering the House. Some lawmakers jumped the gate into National Assembly and forced the gate opened. The police fired tear gas to clear the House. The Senate President David Mark had to announce immediate closure of the National Assembly to prevent the crisis from escalating. 2 Again in June 25, 2015, the House of Representatives was thrown into disarray when legislators engaged in free-for-all fight over who emerges as House Leader. Some legislators made attempts to seize the mace, this resulted in fisticuff. A member had his cloth torn into shreds, while another legislator was covered with blood.3 In view of the crucial nature of issues raised by these events and the challenges they posed to democratic process in Nigeria, this paper seeks to examine whether Parliamentary privileges are not being used as a subterfuge to unleash terror in the hallowed Chambers or being used as haven from the law. Put differently, this paper will interrogate the concept of Parliamentary privileges against the backdrop of the need to make the lawmakers accountable for their criminal actions. Its significance lies in the fact that no successful prosecution or conviction of lawmakers has been secured from independence in 1960 till date, in spite of their orgies of violence. It is noteworthy that the scope of Parliamentary privileges and immunities are expansive. They cover areas like civil liability particularly defamation, the need for internal management of the House without outside interference, liabilities arising from reporting of Parliamentary proceedings, the issuance of injunctions by courts of law and so on. But the theme of this paper is on criminal liability of lawmakers, particularly on legislative violence.



1



Obafemi Awolowo, The Travails of Democracy and the Rule of Law, 128. Evans Bothers (Nigeria Publishers Ltd.) 1987 2 News item in The Punch Newspaper of Nigeria, November 21, 2014 p. 1. 3 News item in The Nation Newspaper of Nigeria, June 26, 2015 p.1 and 7.
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The paper is divided into seven parts. The first part deals with introduction while the second part discusses the historical and conceptual underpinning of the paper. The third part discusses the salient legal framework of Parliamentary privileges in Nigeria, as it relates to the theme of this paper. Part four examines the factors that may reduce or eliminate legislative violence in Nigeria, while part five attempts the analysis of practice of legislative privileges in South Africa and Great Britain, with a view to identify lessons Nigeria could derive therefrom. Part six is the general remarks and recommendations, while the paper was concluded in part seven.



2.



HISTORICAL AND CONCEPTUAL CONNECTIVITY



The concept of Parliamentary privileges and immunities is rooted in English Common Law. Historically, it came as a result of constitutional struggle in England between the Monarch and the Parliament, especially during the Tudor and Stuart period.4 The first request for the right of members to speak freely on matters before them was delivered by Speaker Sir Thomas Moor in his address in 1523, in which he requested King Henry VIII to accept what members said in good faith. The Speaker also petitioned the King to grant the members freedom of speech, freedom from arrest and molestation and also to grant the members the right of admittance into the Royal presence.5 By 1541, the request for freedom of speech became a routine request in the Speaker’s petition to the King. The most notorious attack on the privilege of House of Commons occurred on January 4, 1542, Charles I stormed the House accompanied by three or four swordsmen in order to arrest five leaders of the Remonstrance. These leaders had got wind of the King’s intentions and had fled. Charles I on seeing that “the birds” had flown, departed unceremoniously. As he did, members of the House of Commons murmured “privilege! Privilege!.6 It was in 1603 when the right to freedom of speech was made a royal prerogative and not an ancient right. But in 1629, Charles I again ordered the arrest of Sir Jo Eliot and two other members of parliament for uttering seditious words in debate and inflicting violence against the speaker.7 The struggle for these privileges continued until the 1689 “Glorious Revolution” which brought an end to long struggle between the Stuart 4



Available at www.parliamengt.new.gov.an, (accessed on July 10, 2016) United States V Johnson 363 US 169 at 178 (1966). 5 Wade and Philip Constitutional Law 35 – 36. Longman 6th edition, 6 Churchill A. History of the English Speaking Peoples 5th edition (1956) p. 65; See also Denenish G. E., The Imperial Presidency and the Powers and Privileges of Parliament 167 South Africa Publiekreg/Public Law. 7 Erskine May Parliamentary Practice 208. 24th edition (London, 2011)
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Kings, English People and Parliament. The revolution also brought into existence the Bill of Rights, 1689 which came into effect with the statutory recognition of all basic privileges of the Parliament. These privileges have endured till date. As a former colony of Britain, one of the laws Nigeria inherited is the Legislative Houses (Powers and Privileges) Ordinance, passed on 30th April, 1953 and contained in Cap 102, Laws of the Federation of Nigeria 1958. The extant law on Parliamentary privileges is Legislative Houses (Powers and Privileges Act Cap L 12 Laws of the Federation of Nigeria 2004 (hereinafter referred to in this paper as Parliamentary Privileges Act of Nigeria). It is worthy to note that Parliamentary privileges are not embodied in the Constitution of Nigeria, 1999 (as amended), but the Constitution gives the Parliament the power to regulate its own proceedings.8 For effective performance of legislative functions, every democratic nation is required to provide suitable parliamentary mechanisms and enabling environment within the legal and constitutional framework for Parliament to do its work. One of such mechanism is legislative privileges and immunities. Conceptually, Parliamentary privilege is “the sum of the peculiar rights enjoyed collectively as a constituent part of the High Court of Parliament and by members of each House individually, without which they could not discharge their functions…. The privileges of Parliament are rights which are absolutely necessary for the due execution of its powers. They are enjoyed by individual members, because the House cannot perform its functions without unimpeded use of the service of its members, and by each House for the protection of its members and the vindication of its own authority and dignity.9” Thus, Parliamentary privilege is a legal immunity enjoyed by legislatures, in which legislators are granted protection against civil or criminal liability for actions done or statements made in the course of legislative duties. According to Odgers, Parliamentary privilege is expressed in broader terms as immunity of proceedings from impeachment and questions in the Courts.10 This immunity covers Houses of Parliament, their members and committees. Odgers asserts that there are two aspects of the immunity. First there is immunity from civil or criminal action and examination in legal proceedings of members of the Houses and of witnesses and others taking part in proceedings in Parliament. Secondly,



8



Sections 60 and 101 of the Constitution of Nigeria 1999 (as amended). Erskine May, Parliamentary Practice: The Law, Privileges, Proceedings and Usages of Parliament 5. London: Butterworth, W.R. Mackay et al (eds) (2004) 10 Odgers, Australian Senate Practice 33. 12th ed. 9
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there is immunity of Parliamentary proceedings as such, from impeachment or question in the courts.11 The reasons for legislative immunity can be summarized as follows: (a)



Legislative immunity allows the legislature to enjoy the supervisory role of the citizen – body with oversight functions.



(b)



The immunity helps to ensure free flow and unhindered speech and debate in their legislative functions so that the electorate is well informed about proposal and their merits, which will affect them when passed into law.



(c)



The Parliamentary immunity affords them the opportunity to scrutinize citizen or vote against the wishes of the Executive, or that, which may undermine accountability in governance or against the interest of the people they are representing.



(d)



It gives the citizen confidence to appear before the House or Committee of the House as a witness or to make their contributions to legislative Bills, proposals or matters of national interest without fear of intimidation, arrest or prosecution.12



It is submitted that Parliamentary privilege is indispensable to Parliament’s vital constitutional functions, the same way every client is entitled to feel safe when making disclosures to his lawyers.



3.



CONSPECTUS OF LEGISLATIVE HOUSES (POWERS AND PRIVILEGES) ACT OF NIGERIA



The salient features of the above stated Act in Nigeria as it affects Parliamentary immunities and privilege will be examined under the following sub-heads: 3.1. IMMUNITY IN RESPECT OF SPEECH AND DEBATE This privilege is meant to ensure healthy debate in the House without subjecting any member to any recrimination on account of speaking favourably on government policies and actions. It reduces the possibility of a Member of Parliament to change his or her vote by fear of reprisal. Accordingly, Section 3 of the Act on legislative privilege provides that:



11



Odgers ibid at 33. Pascal Otuno and Chdi Nwabuchili “Legislative Privileges and Immunities in Nigeria” 246. in Journal of Public and Private Law, Nnamdi Azikwe University vol. 5, Sept. (2013) 12
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No civil or criminal proceedings may be instituted against any member of a Legislative House – (a) In respect of words spoken before that House or a Committee thereof; or (b) In respect of words written in a report to that House or to any committee thereof or in any petition, bill, resolution, motion or question brought or introduced by him therein.” It goes without saying that when a legislator is subjected to legal disability for opinion expressed or vote cast, it will impede the Parliamentary mandate as representative of the people. In Nigeria, the privilege of legislators on speech, debate or writing by members of Parliament is limited to actions linked to normal parliamentary activities such as the sittings of Parliament and committee meetings but not to public talks, debate on radio or television or press interview outside the hallowed Chambers of Parliament. 3.2



IMMUNITY FROM ARREST



Parliamentary privilege of freedom from arrest exists because of the need to ensure attendance of its members in Parliament, free from restraint or intimidation, particularly by means of legal arrest. The right of the House to the attendance of its parliamentary activities, when the House is in session, is different from the normal obligation of a citizen to comply with a subpoena to attend a court as a witness. Section 30 of the Act thus exempt a legislator from any arrest or imprisonment by reason of speech made in the House or conduct relating to debate, motion, resolution, bill, petition or any process before the Parliament. According to Section 31, no process issued by any Court of law in Nigeria in exercise of its civil jurisdiction shall be served or executed within the Chamber or precincts of a legislative House, while the House is sitting or through the President, Speaker or any officer of the Legislative House. The Court of Appeal has rightly held in Nasir Ahmed-Rufai v. The House of Representatives, National Assembly of the Federal Republic of Nigeria & Others 13 that immunity from suit granted under Section 3 above can only be invoked when the 1st defendant or any its members is acting within the provisions of the Constitution. It is submitted that since the Constitution of Nigeria 1999 (as amended) did not authorize the use of violence as a means of conducting the business of the House, Section 3 is of little value in preventing the arrest and prosecution of offenders. Applying the ejusdem generis rule statutory interpretation violence is not a conduct relating to debate, motion,



13



(2003) 46 WRN 70 at 93.
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resolution, bill, petition or process before the Parliament.14 We can fortify this view with the example of the arrest and current trial of President of Nigerian Senate, Bukola Saraki over corruption and falsification of assets forms submitted to Code of Conduct Bureau.15 3.3 PRIVILEGES WITH RESPECT TO USE OF PARLIAMENTARY PROCEEDINGS AS EVIDENCE No evidence relating to debates in a legislative House or in respect contents of minutes of evidence or documents laid before a committee of a legislative House shall be admissible by evidence in a court of law unless the President or Speaker authorized their use in evidence.16 This provision is a clog in the prosecution of legislative violence or similar offences in Nigeria. No successful prosecution can be secured unless evidence is properly applied to the law. So, any provision which inhibits the use and production of evidence is condemnable. 3.4



DUTY OF CRIMINAL COURTS ON MEMBERS OF PARLIAMENT



Any member of a legislative House who assaults or obstructs any officer of the legislative House while in the execution of his duty shall be guilty of contempt of the legislative House.17 Such erring member may be suspended from the House for such period as the House may determine by its resolution.18 In addition, a civil or criminal proceeding in courts of law may be instituted against such a member. However, no criminal proceeding shall be instituted for an offence under this Act except by the Attorney-General of the Federation upon information given to him in writing by the President of the Senator or Speaker of the House of Representatives or by the AttorneyGeneral of a State, upon information given to such officer by the Speaker of the House of Assembly of a State.19 This provision is capable of stifling the prosecution of a Member of Parliament alleged to have perpetrated violence in the House. Why must prosecution by the Attorney-General be tied to information from the Presiding Officer of the House? What if the Presiding Officer was the person who incites or procures the violence in the House in a bid to protect his impeachment? Would such presiding officer give information to the Attorney-General to prosecute? It is submitted that the 14



Attorney General of the Federation V Ijewere (1986) 4 NWLR PT. 37 P. 659. Saraki V Federal Republic of Nigeria (2016) 3 NWLR pt 1500 p. 531. 16 Section 23 of Legislative Houses (Powers and Privileges) Act Cap L 12, Laws of the Federation of Nigeria 2004. 17 Sections 21(b) and (c) ibid. 18 Section 21(2) ibid. 19 Section 32, ibid. 15
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Attorney-General should be given unfettered power or discretion to prosecute, if such information is brought to his attention from any source. After all, the Supreme Court has maintained in the case of State v. Ilori20 that: --- the Attorney-General has at common law, been a maser unto himself, law unto himself and under no control whatsoever, judicial or otherwise vis a vis the power of instituting or discontinuing criminal proceeding … it is merely a restatement of the common law in the 1979 Constitution of Nigeria”. We contend that the pre-eminent position of Attorney-General as head of the Bar should imbue him with a sense of commitment to the demand of justice. Therefore, the power of Attorney-General to prosecute a violent legislator should not be restricted in any form.



4.



FACTORS WHICH FUELS LEGISLATIVE VIOLENCE IN NIGERIA



4.1. NON-POLITICAL PARTY INTERFERENCE IN GOVERNMENT Undoubtedly, political parties are a necessary attribute of the democratic process. They are the vehicles that convert democratic aspirations into concrete objectives. Political parties thus provide a forum for propagating developmental ideal that nurture democratic culture. In Nigeria, there is no provision for independent candidacy. A person aspiring to contest political position must do so through the platform ofa political party.21 However, it is observed that as soon as the Legislative arm is constituted, it is always at loggerheads with the Political party through which it won election into Parliament. More often, Political parties in Nigeria perceives elected parliamentarians as agents of the parties, and as such, are subject to their authority and bound by their decisions and directives. When there is recalcitrant legislator who will not toe the political party lines, this may lead to factionalisation of the legislative House. The resultant effect of this is conflict and violence. An instance from contemporary history of Nigeria is the persistent struggles between the governing political party All Progressive Congress and the National Assembly. In June 2011, Aminu 20



(1983) 2 SCNLR 94 at 106. See also Sections 174(1) and 211(i) of the Constitution of Nigeria 1999 (as amended) which empowers the Attorney-General of the Federation or of the State to institute or undertake criminal proceedings against any person before any court of law in Nigeria other than court martial. 21 Section 221 of the Constitution of Nigeria 1999 (as amended).
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Tambuwal emerged as the Speaker of House of Representatives against the Zoning policy of the ruling Peoples Democratic Party (PDP). This was made possible because of the compromise between legislators of the ruling party and legislators of opposition parties. The ruling party did not take kindly to this arrangement. Hence, not less than five attempts were made to remove Tambuwal from office as Speaker, and each attempt resulted in fisticuff and violence in the House of Representatives.22 Similarly, the current Senate President, Bukola Saraki and Speaker of the House of Representatives, Mr. Yakubu Dogara emerged as leaders of the National Assembly in June 2015 against the wish of leaders of the ruling party, All Progressives Congress (APC). Since then, there has been an uneasy calm in the Federal Legislature in Nigeria. Thus, the meddling of political parties in the internal management of the Federal Legislature is a veritable source of conflict and violence in the Legislature in Nigeria. 4.2.



BI-PARTISAN APPROACH TO NATIONAL ISSUES



Consistently, the overall climate in which the Federal Legislature have been operating in Nigeria is that of intense intra-party mistrust, conflict, tension and struggles which has often snowballed into physical brawl. The inability of Nigerian Legislators to rise above political partisanship and bias are major factors that induce political violence. Rather than accept that after the inauguration of Parliament, the legislators are to legislate for the entire country, the legislators perceive themselves as extension of their respective political parties. For instance, in July 3, 2013, there was pandemonium in Senate in Nigeria as two Senators engaged each other in a “festival” of blows when tempers flared over attempts to reach a decision on the state of the Nation Address Bill which was earlier passed by Senate but was vetoed by then President Goodluck Jonathan. An attempt by Senators of the then ruling party (Peoples Democratic Party) to downplayed the issue was rejected by Senators who belonged to other political parties. A fight eventually broke out between Senator Marafa of Congress for Progressive Change (CPC) and Senator Paulinus Igwe of the ruling People’s Democratic Party (PDP). Professor Arthur Lewis admonishes political gladiators in West Africa as follows: The democratic problem in a plural society is to create political institutions which give all the various groups the opportunity to participate in decision-making, since only thus can they feel that they are full members of a nation, respected 22



News item in The Nation Newspapers of Nigeria. January 16, 2013 p. 4.
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by their numerous brethren, and owing equal respect to the national bond which holds them together. In such society, a slogan that the will of the minority should prevail would make better sense than the slogan that the will of the majority would prevail; but neither slogan is appropriate. It is necessary to get right away from the idea that somebody is to prevail over somebody else …. Group hostility and political warfare are precisely what must be eradicated if the political problem is to be solved; in their place we have to create an atmosphere of mutual tolerance and compromise.23 It is hereby submitted that national interest ought to be the guiding principle in the conduct of business of legislative Chambers and not narrow political interest. Problems are bound to arise when legislators refuse to adopt bipartisan approach to national issues but insist on political party considerations. 4.3.



THE SCRAMBLE FOR LEGISLATIVE COMMITTEES



Friction over the sharing, or membership of committees by Legislators in Nigeria is another cause of violence in the legislative Chambers. On November 3, 2015, the majority leader of the House of Representatives wrote petition to the Speaker complaining about the constitution of committees which he alleged tilted in favour of opposition party. The inauguration of the committees in November 10, 2015 was rowdy and nearly resulted in physical brawl. 24 Admittedly, the membership of committees would allow the lawmakers to exercise their constitutional oversight functions 25 over Ministries and Agencies of Government, however, membership of committees is merely incidental to their function and not the primary reason for their election. The predominant reason is for the legislators to make laws to positively uplift their constituents. If the goals of the committee were for service, why would the legislators quarrel to be on specific committees? Assuming the committees are service oriented, why would some committees be labelled as juicy and others not juicy committees? If committees are juicy, who would reap the benefit – the lawmakers or the citizens? The answers to all these posers are that lawmakers in Nigeria perceive their presence on legislative committees as



23



Arthur Lewis, Politics in West Africa 1965, p. 75. Available at www.Premiumti mesng.com, and www.vanguardngr.com (accessed on July 15, 2016) 25 Sections 88 and 89 of the Constitution of Nigeria 1999 (as amended). 24
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veritable means of making money for themselves, hence their penchant for violence when they are not appointed to committees of their choice. 4.4



CORRUPTION



Allegations and counter allegations of corruption has remained in the front burner in the Federal Parliaments in Nigeria since 1999. Admittedly, Section 19 of Legislative Houses (Powers and Privileges) Act makes it an offence to offer bribe, fee, compensation, reward or benefit of any kind in order to influence a Legislator in his conduct as a member of the House or for the promotion of or opposition to any bill, resolution, matter or thing submitted or intended to be submitted to a Legislative House. Similarly, Section 20 makes it an offence for a Legislator to accept or agrees to accept or for any other person any bribe, fee, compensation, reward or benefit of any kind for speaking, voting or for refraining from so spoken or voted. It is thus clear that the tenor of this Act on corruption is in respect of conduct of legislative business. The Act did not cover corruption due to inflated contract, money laundering and improper award of contract. In a study conducted by Segun Joshua and Samuel Oni 26 , corruption in the nature of award of contract is endemic in the House of Representatives in Nigeria. Allegations of corruption led to the exit of Patricia Etteh 27 as Speaker of the House of Representatives in October 2007 and Senator Adolphous Wabara as President of Senate in April 2005.28 When allegation of corruption was levelled against Patricia Etteh as Speaker, Legislators pushing for her removal and legislators supporting her, engaged in physical brawl. Some members of the House of Representatives had their cloth torn and some sustained injuries. A similar free-for-all fight ensued in the House of Representatives in 2009 when some members of the House alleged that the Speaker, Honourabl Dimeji Bankole was involved in contract scam.29



5.



LESSONS FROM OTHER CLIMES



It is proposed in this discourse to interrogate the parliamentary privilege in South Africa and United Kingdom – particularly as it relates to rules against conduct of members of parliament like violence, intimidation and molestation of other parliamentary members. South Africa and United 26



Segun Joshua and Samuel Oni The Nigerian House of Representatives Corruption (1999 – 2011) in Mediterranean Journal of Social Sciences Vol. 5 No. 2 (2014). 27 News item in The Nation Newspaper of Nigeria, March 21, 2002 p. 2. 28 Available at En.wikipedia.org/wiki/Adolphous Wabara, (accessed on July 5, 2016) see also Tell Magazine, No 14 April 4, 2005 pp. 24 – 38. 29 Available at http/www.leadership.ng/nga/articles (accessed on June 30, 2016)
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Kingdom were particularly chosen because they are common law countries like Nigeria. 5.1. SOUTH AFRICA Shortly after the establishment of the Union of South Africa in 1910, the Union Parliament passed legislation encapsulating the powers and privileges of the Union Parliament.30 These powers and privileges corresponded to a very considerable extent with those of the British Parliament, but they were not identical in all respects.31 However, the current legislation on the subject is Powers, Privileges and Immunities of Parliaments and Provincial Legislatures Act 2004.32 Like the Nigerian Act, the South African legislation contains an array prohibited acts by members of Parliament33. Of particular significance to this paper are Sections 7 (c), (d) and (e) respectively. The sections make it unlawful for a Member of Parliament to threaten or obstruct another member from proceeding to or going from a meeting of Parliament. It also prohibits assault or threat on a member or depriving a member of any benefit on account of the member’s conduct in Parliament. Similarly, a member is not allowed to create or take part in any disturbance within the precincts of Parliament. Under Section 8, a member may not by fraud, intimidation, force, insult or threat of any kind offers or promise any inducement or benefit on any person. A person who creates or take part in any disturbance in the precincts while in Parliament or a House is meeting may be arrested and removed from the precincts on the order of the Speaker or a person acting in that capacity.34 Unlike Nigeria, no South African legislators have directly engaged in any of the acts stated above. The trend in South Africa is for members of Parliament to be sanctioned for abusing the privilege relating to speech making during debates in the House. Even at that, the courts have held that the power of Parliament to sanction a member in that respect is limited and circumscribed. In De Ville &Anor. V Speaker of the National Assembly35, a member was suspended not because her behavior was obstructing or disrupting or unreasonably impeding the management of orderly business within the Assembly, but for making a speech in the Assembly some days 30



Act 19 of 1911, which was replaced by Act 91 of 1963. This Act was further amended about six times. The notable amendments in 1984 and 1985 were intended to bring the Act in conformity with the tricameral Constitution of 1983. 31 G. E. Devenish “The “Imperial Presidency” and the Powers and Privileges of Parliament. 32 No. 4 of 2004 33 Sections 7 to 11. 34 Section 11 ibid. 35 (1998) 3 SA 430.
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earlier which did not obstruct or disrupt the proceedings in the Assembly at that time. The suspension was declared void by the High Court. On further appeal, the Supreme Court declared the suspension as flagrant violation of freedom of expression in the Assembly. Similarly, in Democratic Alliance V Speaker Baleka Mbete & Others, at a joint session of the National Assembly and the National Council of Provinces where President Jacob Zuma was presenting the state of the Nation’s address, Julius Malema, the opposition member interrupted the address. He called on President Zuma to answer long-standing corruption allegations including $20 million state funds allegedly spent in renovating President Zuma’s private home. The Speaker ordered Mr. Malema to leave the Parliament and when he refused, the security men entered the wooden panelled Chamber and carried him and other opposition members away. This action was challenged in court which declared the action of the Speaker unlawful. According to Judge Andre Le Grange “The provision in Section 11 is overbroad and as a result is constitutionally flawed”.36 Section 12(4) of the South African Act is similar to Section 21(4) of the Nigerian Act, as it provides that the fact the standing committee is enquiring into a matter or that a House has taken disciplinary action against a member does not preclude criminal investigation or proceedings against the member in respect of the matter concerned. 5.2. UNITED KINGDOM In Britain, the protection of freedom of speech found concrete expression in Article IX of the Bill of Rights 1689. Article IX of the Bill of Rights 1689 states that: The freedom of speech and debates or proceedings in Parliament ought not to be impeached or questioned in any court or place out of Parliament. This Bill of Rights was passed by the English Parliament. In Scotland, a separate but similar Act, the Claim of Right Act 1689, was passed by the Scottish Convention. It states: That for all grievances, and for the amending, strengthening and preserving of the laws, Parliament ought to be frequently called and allowed to sit, and the freedom of speech and debate secured to the members.



36



Available at Www.publiclaw. Uct.act.ac.Za (Accessed on 4th of July 2016).
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There is also protection for free speech in the proceedings of the Scottish Parliament, National Assembly for Wales and Northern Ireland Assembly.37 It can therefore be asserted that in United Kingdom since 1689, the interpretation of Parliamentary privilege by the courts have largely been predicated on the Bill of Rights, the Claim of Right Act and the pre-existing common law. In United Kingdom, Parliamentary immunity is not a shield for suspected case of criminality. Again, there is no general exclusion on the use of parliamentary debates and proceedings38 as evidence in a court of law. The prohibition in Article IX is on impeaching or questioning of proceedings in Parliament only. The courts have drawn lines between when the use of proceedings in Parliament is seen to “impeach or question” proceedings or when the courts make use of parliamentary proceedings as evidence simpliciter.39 It is therefore clear that the freedom of speech in Parliament, although is protected, it does not constitute a hindrance to the prosecution of criminal cases. It has been argued that the fact that a criminal offence has taken place during proceedings in Parliament is not the same as stating that it has taken place in proceedings. Erskine May captures it thus: It would be hard to show how a criminal act committed by a member ….. could form part of the proceedings of the House.40 So, the phrase “proceedings in Parliament” which Article IX of the Bill of Rights protects, clearly exclude the commission of crime. In effect, where the conduct of a Legislator or a Peer does not relate to proceedings in Parliament, even if the alleged conduct happens within the premises of Parliament, the court is entitled to assume jurisdiction and apply the law, the same way it will apply to any other person. In the British House of Commons, there are red lines on the carpet to separate the government and the opposition. The red lines in front of the two sets of benches are two sword-lengths apart. Typically, a member would 37



Scotland Act 1998, Sections 41 – 2; Government of Wales Act 2006, Sections 42-3 Northern Ireland Act 1998, Section 50. 38 Hansard 39 In Pepper V Hart (1993) 1 AC 593 (the court held that where there is an ambiguity in primary legislation, clear statements made by the Minister promoting the Bill may be relied upon as an aid to interpreting that legislation); Toussaint V Attorney-General of Saint Vincent and Grenadines (2007) UKPC 48 (it was held that a Minister’s statement in Parliament could be relied upon to explain the motivation for executive action outside of Parliament; see also Wilson First County Trust Ltd (2003) WKHL 40. 40 Erskine May ibid. (footnote 7) p. 242.
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not be permitted to cross the line during debates, presumably, to forstall attack by any member on members sitting on the opposite side. However, in spite of this demarcation, there have been reported pocket of skirmishes in the House. In November 22, 1920 the day after bloody Sunday the Irish Nationalist Joseph Devlin M.P41 raised the matter of the massacre in the House after Sir William Davidson MP asked the Prime Minister David Llyod George to express support for British troops in Ireland. Devlin was immediately assaulted by John Molson MP who physically pulled him over the bench. The Speaker suspended the session for fifteen minutes, after which Molson apologized and Devlin asked his question again and was answered by the Prime Minister. Similar incident occurred in April 11, 1923. The Government attempted to push through a motion that had been defeated the day before. It had to do with the employment of ex-servicemen from World War I. The opposition refused to let the debate proceed without a change in government policy on exservicemen, and a fight broke out.42 On July 2, 1931, John McGovern MP asked a question relating to the arrest of lay preachers in Glasgow. After asking and being answered, he continued to stand, demanding the release of the preachers and refusing the Speaker’s direction to return to his seat. The Speaker called on the Sergeant-at-arms to remove him but James Maxton MP, John Beckett MP and John Kinsley MP came to McGovern’s aid and fought with the Sergeant and his assistants.43 During a debate in 1972 over the activities of British soldiers on “Bloody Sunday”, Independent Socialist MP, Bernadette Devlin forcefully hit the Conservative Home Secretary, Reginald Maudling. She was banned from the House of Commons for six months.44 In 1976, in the aftermath of a rancorous debate with Labour MP over the Aircraft and Shipbuilding Industries Bill, Conservative MP, Michael Heseltine was enraged by a group singing “The Red Flat”. He seized the Chamber’s Ceremonial Mace and brandished it over his head but was restrained by Jim Prior MP.45 In all the incidents mentioned above, the Parliament was able to exert its disciplinary powers without resorting to prosecution in law courts. However, if the matter has been taken to court for breach of any statute on criminal matters, the court would still have been able to assume jurisdiction.



41



Member of Parliament. Available at https/w.w.w.quora.com (accessed on June 5, 2016) 43 Ibid. 44 Ibid. 45 Available at https/n.m.wikipedia.org. 42
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The author agrees with this view and with the approach of the Supreme Court in the case of R V Clayton & Others.46 . The lawyers representing three Members of Parliament and one peer over offences relating to false accounting of parliamentary expenses argued that those criminal proceedings could not be brought against them because the court proceedings would infringe parliamentary privilege. The Supreme Court held that Parliamentary privilege did not affect the bringing of criminal proceedings in those cases.



6.



GENERAL REMARKS AND RECOMMENDATIONS



The findings in this paper show that Nigeria, South Africa and Great Britain share in common the practice of parliamentary privilege, with the concomitant freedom of speech and parliamentary power to regulate its internal affairs. However, it is noted that the spate of legislative violence in Nigeria is a far cry from what obtains in South Africa and Great Britain. As a matter of fact, the magnitude and dimension of legislative violence in Nigeria differs from minimal skirmishes so far witnessed in the two countries examined in this work. The paper recommends: 1 The restriction placed on the use of parliamentary proceedings as evidence in a court of law except with the permission of the Speaker be expunged in Section 23 of Legislative Houses (Powers and Privileges) Act of Nigeria. Though there is similar provision in Section 10 of Powers Privileges and Immunities of Parliament Act of South Africa, the House of Commons in England had since 1981 discontinued the practice of requiring leave of the House before such debates and proceedings could be referred to in court.47 It is travesty of justice to deny the courts access to any relevant evidence when the conduct of any legislators is nothing but glaring criminal offence. 2 Admittedly, like any other work place, Members of Parliament are susceptible to stress and anger. The confrontational nature of politics and the high stakes always compound the seeming challenges. However, intemperate use of language and rude or offensive language must be avoided to stem the tide of violence in the Parliament. The freedoms granted in the Act to members of Parliament must be exercised diligently and responsibly in the interest of the public and non members of the house. 46



(2010) UKSC P. 52. Parliamentary Privilege presented to Parliament by the Leader of House of Commons and Lord Privy Seal (2012). available on www.commonsleader.gov.uk. (accessed on July 16, 2016). 47
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3 There is need for political will to bring the perpetrators of legislative violence to book in Nigeria. The domestic disciplinary powers of the House such as admonishment, suspension, withholding of salary and expulsion must be applied on erring members when and if necessary. Thus, Speaker or presiding officer of the House and the relevant chairmen of the committees must enforce the rules strictly. 4 Undoubtedly, the Speaker or President of Parliament is the most important custodian of the privileges of Parliament. It is therefore suggested that in the choice of presiding officers of the House, factors such as intellectual agility, considerable knowledge of customs and traditions of Parliament and strong personality should be taken into account. Many times, a careless handling of affairs of the House have precipitated violence in Parliaments in Nigeria as shown in this paper. 5 It has been shown in this paper that members of Parliament are subject to criminal jurisdiction of court, especially on violent crimes, notwithstanding the parliamentary immunity. It is recommended that the Attorney General be given the power to bring such criminal prosecution against perpetrators of violence without waiting for information from the Speaker or the presiding officer of the House. Therefore, Section 21(2) of the Act needs to be amended by Parliaments in Nigeria.



7



CONCLUSION



Nigeria is still grappling with the challenges of defining the contours and boundaries of democratic institutions, after long years of Military rule. This partly accounts for why parliamentary ethos and traditions have not been ingrained into the body polity. However, legislative violence in Nigeria is one too many. For democracy to thrives, Members of Parliament must do away with the use of force, might and physical power to resolve conflicts. Instead, there is need to provide a space for the articulation of ideas and visions for law making through healthy debates and consensus moulding.
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