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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MINNESOTA



DANIEL AYALA, an individual,



NO. 15-CV-1196 MJD/FLN



Plaintiff, v. AMENDED COMPLAINT CYBERPOWER SYSTEMS (USA), INC., a Delaware corporation, and INSPERITY PEO SERVICES, L.P. (f/k/a ADMINISTAFF COMPANIES II, L.P.), a Texas limited partnership, Defendants. Plaintiff Daniel Ayala (“Ayala” or “Plaintiff”), for his Amended Complaint against CyberPower (USA), Inc. (“CyberPower”) and Insperity PEO Services, L.P. (“Insperity”), demands a jury trial and alleges as follows: PARTIES 1.



Plaintiff Ayala is an Illinois resident with his principal place of residence at 571



Ford Lane, Bartlett, Illinois 60103. 2.



Upon information and belief, Defendant CyberPower is a Delaware corporation



with its principal place of business at 4241 12th Ave East, Suite 400, Shakopee, MN 55379. CyberPower is engaged in the business of making and selling various computer-related accessories, power products, uninterruptable power supplies, systems and softwares. 3.



Upon information and belief Defendant Insperity PEO Services, L.P. (“Insperity”)



is a limited partnership having a principal address at 19001 Crescent Springs Drive, Kingswood, Texas 77339-3802. Insperity was formerly known as Administaff Companies II, L.P.



1



CASE 0:15-cv-01196-MJD-FLN Document 13 Filed 04/16/15 Page 2 of 11



JURISDICTION AND VENUE 4.



Jurisdiction is proper in this Court pursuant to 28 U.S.C. §1332 in that the matter



exceeds $75,000 exclusive of interest and costs, and complete diversity exists between and among the parties. 5.



Venue in this Court is proper under 28 U.S.C. §1391(b)(1) and (2) because a



substantial part of the events or omissions giving rise to the claims occurred in this District. FACTUAL BACKGROUND 6.



Plaintiff Daniel Ayala became employed by CyberPower in or about July 2006.



At the time Ayala joined CyberPower the President and General Manager was Robert (“Bob”) Lovett. CyberPower also employed Robert Lovett’s son, Brent Lovett. 7.



Ayala’s initial base salary was $180,000 per year. He was requested to sign and



did sign an “Employment Agreement” dated July 10, 2006, prepared by Defendant Insperity (then known as Administaff). Insperity had a self-described “co-employer relationship” with CyberPower pursuant to a Client Services Agreement between CyberPower and Insperity. Pursuant to the July 10, 2006 Employment Agreement Ayala agreed that he had “at-will” employment status as of that time that might be terminated at any time. The July 10, 2006 Employment Agreement was also executed by Administaff as “co-employer.” 8.



The July 10, 2006 Employment Agreement provided that “Administaff maintains



a right as co-employer along with Client Company [CyberPower] to make personnel decisions and to evaluate Employee’s qualifications, duties, and work assignments and job performance.” 9.



The July 10, 2006 Employment Agreement provided further that any “agreement



for employment with Administaff for any specific period of time, or to make any agreement contrary to the foregoing . . . must be in writing.”
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10.



Ayala was also provided with a “New Employee Information Sheet” identifying



his initial “Job Title” as “Vice President Worldwide Channel” and his racial background as “Hispanic.” 11.



On January 3, 2007 Ayala signed a “Handbook Acknowledgment.” In signing the



Handbook Acknowledgment, Ayala accepted CyberPower and Administaff’s representations in that agreement that the CyberPower Employee Handbook “did not form a written employment contract,” but that an “agreement guaranteeing employment for specific period of time” might thereafter be made and “to be enforceable” would have to be “in writing and signed by both parties.” The Handbook Acknowledgment stated further that to be binding on CyberPower such a future agreement would have to be made under the authority of the “President or Vice President” of CyberPower. The Handbook Acknowledgment stated further that to be binding on Administaff any such future agreement would have to be “agreed to in writing by the President or Vice President of Administaff.” 12.



Ayala later received a letter signed by CyberPower President Robert Lovett dated



May 2, 2007 raising his base salary to $200,000 per year, setting out a “Performance Bonus” formula, and stating that Ayala remained an employee “at will.” Ayala countersigned the letter. 13.



In conjunction with the May 2, 2007 letter from Robert Lovett, Ayala received



and countersigned an “Employee Change of Status” on an Administaff form reflecting his pay increase. 14.



Ayala later received an Employee Change of Status Administaff form dated April



1, 2009 reflecting an increase in his base pay from $220,000 to $234,000 per year. 15.



Ayala later received an Employee Change of Status Administaff form dated July



1, 2010 reflecting an increase in his base salary from $234,000 to $270,000 per year. Ayala
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received this raise to match an offer Ayala had received from another company which sought to hire him away from CyberPower. 16.



Ayala achieved substantial success in his initial position with CyberPower as its



Vice President of Worldwide Sales. He eventually managed approximately 38 employees, increased the company’s product lines from approximately 20 to over 400 products, and grew sales in his division from approximately $5 million in 2006 to more than $48 million in 2012. 17.



On several occasions CyberPower’s then-president, Robert Lovett, told Ayala that



he was receiving strong consideration to succeed Robert Lovett as President and General Manager of the company. 18.



In or about August 2012 Robert Lovett told Ayala that he had decided that his



son, Brent Lovett, who was at the time CyberPower’s Fulfillment and Warehouse Manager, would succeed Robert Lovett as General Manager of CyberPower. 19.



Having been informed that his ambition to become President and General



Manager of CyberPower would not be realized, Ayala was prepared to leave the company and obtain a senior position with some other company in the industry. In view of his record of sales success and successive raises since joining CyberPower, had Ayala departed CyberPower in 2012 he would have secured a comparable senior sales position in the industry. During his employment with CyberPower, Ayala had been approached on several occasions by other companies who sought to hire him. 20.



To forestall Ayala’s departure, in or about August of 2012 Robert Lovett told



Ayala that if he would remain at CyberPower, mentor Brent Lovett and otherwise continue his efforts on the company’s behalf, Ayala would receive a promotion to Executive Vice President and General Manager for Latin American (“EVP LATAM”), receive a significant increase in his
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base compensation and bonus opportunities, and that Ayala’s title, position and compensation would be set out and secured in a written contract (“the Representations”). 21.



In reliance on the Representations, Ayala elected to remain with CyberPower and



to not pursue other opportunities. 22.



Following the August 2012 conversations between Robert Lovett and Ayala,



CyberPower increased Ayala’s compensation to a base level of $400,000 annually. Ayala received an Employee Change of Status on an Insperity form showing the increase in his base salary from $270,000 to $400,000 effective September 1, 2012. 23.



In reliance upon the Representations, Ayala purchased a condominium in Edina,



Minnesota to have a residence in proximity to CyberPower company headquarters and better support the Company. CyberPower contributed towards the purchase cost. 24.



In the fall of 2012, CyberPower, acting by and through Brent Lovett, who had by



then been named General Manager of the company, approached Ayala with a draft contract. As Robert Lovett had represented to Ayala in their discussions earlier that year, the proposed contract included provisions stating that Ayala would be the Executive Vice President Americas and General Manager LATAM, and Ayala would receive a substantial increase in his base compensation and bonus opportunities. 25.



At the time he reviewed the draft contract Ayala intended and understood that he



would hold the position of EVP Americas and General Manager LATAM at the compensation levels therein described until such time as annual sales levels reached $150 million. Prior to signing the Agreement, Ayala had conversations with Bob and Brent Lovett in which they agreed those levels could be reached within an estimated 10 to 12 years from the fall of 2012, by which time Ayala would be in his sixties and approaching retirement age.
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26.



A written contract was thereafter signed by Brent Lovett as CyberPower’s



General Manager, by Robert Lovett as CyberPower’s President, and by Daniel Ayala as EVP Americas & GM LATAM (“the Contract”). The Contract was effective November 23, 2012. A true and correct copy of the Contract is annexed to this Complaint as Exhibit A. The Contract provides, among its “Terms and Conditions,” that its provisions will “remain in place until sales reach $150 million USD on a calendar year for all territories and VAR assigned accounts.” 27.



The Contract provides, in its “Terms” section that “[t]he above-mentioned



agreement outlines the new salary and bonus structure to remain in place until $150 million USD is reached.” 28.



The Contract provides in its “Terms and Conditions,” that pursuant to the



compensation formula stated in the Contract, at the point where annual sales reached $150 million USD, Ayala’s compensation would be $799 thousand for the year. 29.



The Contract provides, in section 7, “Employment Terms,” that “the above-



mentioned agreement outlines the new salary and bonus structure to remain in place until $150 million is reached. It is not a multiyear commitment or employment contract for either party.” 30.



The language of section 7 of the Contract was in accord with Ayala’s intention



and understanding when agreeing to the Contract that he would no longer be an “at-will” employee, and that his position and compensation formula were secured for a duration extending until a specific event-subsequent occurred, specifically sales levels reaching the specified level. 31.



Unlike earlier employment agreements and Change of Status forms with



CyberPower and Insperity, the Contract did not state that Ayala was an employee at will, or ask that he re-affirm his status as an at-will employee in accepting the compensation increase or promotion.
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32.



Consistent with the January 3, 2007 Handbook Acknowledgment agreement



executed by Ayala, the Contract changed Ayala’s employment status from “at will” to for a “specific period of time” because it was both in writing and signed by the President of CyberPower. 33.



In reliance upon the Contract, Ayala did not seek or accept other employment.



34.



After the Contract became effective, Ayala continued to perform his



responsibilities as EVP Americas and GM LATAM effectively. The size of the sales team reporting to Ayala increased. CyberPower’s reseller community and distribution sales grew to approximately $62 million. 35.



After the Contract was signed, annual sales increased significantly but did not



reach $150 million USD. 36.



In or about November 2014, Brent Lovett approached Plaintiff with a proposal to



replace the Contract with a new written agreement (“the Substitute Contract”). A true and correct copy of the Substitute Contract is annexed to this Amended Complaint as Exhibit B. 37.



Under the terms of the proposed Substitute Contract, Ayala’s base compensation



would have been reduced and he would have had a less attractive bonus scheme. The Substitute Contract stated also that Ayala would be an “at will” employee who could be terminated by CyberPower at any time. 38.



After receiving the proposed Substitute Contract, Ayala informed Lovett that he



wished to continue his employment with CyberPower but that the terms of the Substitute Contract were not acceptable. 39.



CyberPower terminated Plaintiff’s employment effective February 4, 2015.
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40.



After being terminated Ayala received an Insperity Employee Termination form



executed by Brent Lovett as Insperity’s “Onsite Supervisor or Designee” and dated February 3, 2015 identifying two alleged “reason(s) for termination”: . . . “Unsatisfactory Job Performance” and “Executive Restructure.” 41.



Upon information and belief Brent Lovett and Robert Lovett enjoyed authority



pursuant to the Client Services Agreement and/or other agreements between CyberPower and Insperity to execute employment related documents on behalf of Insperity. 42.



Ayala then received a letter dated February 19, 2015 in response to a letter from



his attorney to CyberPower requesting the truthful basis of Ayala’s termination. The February 19, 2015 letter was signed by Brent Lovett and stated that Ayala had been terminated “because we were unable to agree on the terms for your employment in the new position of General Manager LATAM.” The letter stated further that “Your previous employment in the role of Executive Vice President of Americas & General Manager LATAM ended due to unsatisfactory job performance.” 43.



Despite demand, CyberPower has refused to compensate Plaintiff as required by



the terms of his Contract. COUNT I BREACH OF CONTRACT AGAINST CYBERPOWER AND INSPERITY 44.



Plaintiff realleges and incorporates herein by reference the allegations contained



in all previous paragraphs herein. 45.



CyberPower has breached the Contract.



46.



Insperity, as co-employer, was bound by and has breached the Contract.



47.



Plaintiff has been damaged in an amount exceeding $75,000 to be proven at trial.
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COUNT II FRAUDULENT/NEGLIGENT MISREPRESENTATION AGAINST CYBERPOWER 48.



Plaintiff realleges and incorporates herein by reference the allegations contained



in all previous paragraphs herein. 49.



The Representations made by Robert Lovett to Ayala were material and made



with the intent and for the purpose of inducing Ayala to rely on the Representations. 50.



The material and false representations made by Robert Lovett to Ayala included



that Ayala’s employment with CyberPower would no longer by “at-will,” and would instead be for a specified term, namely, until an identified sales level was achieved. 51.



The material and false representations made by Robert Lovett to Ayala included



that the agreement proposed to Ayala by CyberPower in the fall of 2012 and eventually signed (the Contract) was a binding contract between Ayala and CyberPower and was consistent with the Representations. 52.



The Representations when made were knowingly false, or made with and in



disregard of their truth or falsity. 53.



The Representations were relied upon by Ayala in not seeking employment with



other companies. 54.



Ayala’s reliance on the Representations was reasonable.



55.



Ayala has been damaged by his reliance on the Representations, including by not



seeking and obtaining other employment. 56.



Ayala has been damages in amount exceeding $75,000 to be proven at trial.
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COUNT III VIOLATION OF MINN. STAT. § 181.13 AGAINST CYBERPOWER AND INSPERITY 57.



Plaintiff realleges and incorporates herein by reference the allegations contained



in all previous paragraphs herein. 58.



Ayala earned and was and is owed wages under Contracts that were and are



unpaid by CyberPower and Insperity. 59.



Ayala demanded payment of the unpaid wages in writing.



60.



CyberPower and Insperity failed to pay Ayala his earned wages.



61.



Plaintiff has been damaged in an amount exceeding $75,000 to be proven at trial. JURY DEMAND



62.



Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Ayala hereby



respectfully requests a jury trial on all issues and claims that are triable. PRAYER FOR RELIEF WHEREFORE, Ayala prays for judgment as follows: 1. On Count One: A.



A finding that Defendant CyberPower has breached the Contract.



B.



A finding that Defendant Insperity has breached the Contract.



C.



Money damages in an amount exceeding $75,000 as proven at trial;



D.



Pre-judgment and post-judgment interest; and



E.



Such other and further relief and remedies as this Court deems just and proper.



2. On Count Two: A.



A finding that the Defendant has used fraudulent and intentional negligent misrepresentation and thereby injured plaintiff. 10
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B.



Money damages in an amount exceeding $75,000 as proven at trial;



C.



Pre-judgment and post-judgment interest;



D.



Such other and further relief as the Court deems just and proper.



3. On Count Three: A.



A finding that Defendant failed to pay Plaintiff his earned and unpaid wages;



B.



Money damages in an amount exceeding $75,000 as proven at trial;



C.



Penalties in an amount equal to 15 (fifteen) days wages at Plaintiff’s regular rate of pay;



D.



Pre-judgement and post-judgment interest;



E.



Attorneys’ fees and costs pursuant to Minn. Stat. § 181.171;



F.



Such other and further relief as the Court deems just and proper.



Dated: April 16, 2015



Respectfully submitted, s/ Dwight G. Rabuse Dwight G. Rabuse (0209429) Erin E. Neils (390381) RABUSE LAW FIRM, P.A. The Historic Rand Tower 527 Marquette Avenue, Suite 1530 Minneapolis, MN 55402 Tel.: 612-843-3333 Fax: 612-843-3330 Email: [email protected] Email: [email protected]
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