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HIGH COURT OF AUSTRALIA HAYNE J



PAUL JOHN RUTLEDGE



PLAINTIFF



AND STATE OF VICTORIA & ANOR



DEFENDANTS



Rutledge v Victoria [2013] HCA 60 21 November 2013 M60/2013 ORDER Judgment for each defendant with costs.



Representation M C O'Connor for the plaintiff (instructed by Lanham Lawyers) K E Foley for the first defendant (instructed by Victorian Government Solicitor) R J Sadler for the second defendant (instructed by Beck Legal)



Notice: This copy of the Court's Reasons for Judgment is subject to formal revision prior to publication in the Commonwealth Law Reports.



CATCHWORDS Rutledge v Victoria Constitutional law (Vic) – Royal Assent – Whether Royal Assent to Bill reserved in accordance with Australian States Constitution Act 1907 (Imp) can be signified only under Royal Sign Manual – Whether Bill for Constitution Act 1975 (Vic) assented to in accordance with law. Words and phrases – "reserved for the Signification of Her Majesty's Pleasure". Australian States Constitution Act 1907 (Imp), s 1(1). Colonial Laws Validity Act 1865 (Imp) (28 & 29 Vict c 63), s 6. Victoria Constitution Act 1855 (Imp) (18 & 19 Vict c 55), Sched 1, s 60.
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HAYNE J. The plaintiff, Paul John Rutledge, does not want, and says he is not bound, to pay rates and charges levied by the Greater Bendigo City Council in respect of land which he owned in West Bendigo and in respect of his residence in Woodvale, Victoria. The plaintiff alleges that the rates and charges levied by the Council and the steps that have been taken to enforce their payment, including the transfer of the West Bendigo land to the Council and its subsequent sale, were and are unlawful.
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By writ of summons prepared by a solicitor and issued in this Court on 11 June 2013, the plaintiff alleges that the Constitution Act 1975 (Vic): "is ultra vires and invalid as: a)



There is no evidence that the Constitution Act 1975 (Vic) was signed or assented to by Her Majesty the Queen and section 60 of the Victorian Constitution Act 1855 (Imperial) required that 'every bill so passed shall be reserved for the signification of Her Majesty's Pleasure thereon'.



b)



The Westminster Parliament is the only authority that could repeal the Victorian Constitution Act 1855 (Imperial).



c)



The Victorian Parliament had the power in 1975 to repeal parts of the Victorian Constitution Act 1855 (Imperial) but not the whole act."
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By his writ the plaintiff further alleges that in consequence of the fact that the Constitution Act 1975 was not validly enacted, the Victoria Constitution Act 1855 (Imp)1 remains in force, and that the creation of the Greater Bendigo City Council was not properly authorised. The essential allegation which the plaintiff makes is that the Bill for the Constitution Act 1975 was not validly enacted because it was not assented to by Her Majesty the Queen.



4



The writ names the State of Victoria and the Greater Bendigo City Council as defendants. Each defendant now applies for summary judgment in the action. Each defendant alleges that the plaintiff's action is bound to fail because this Court should be satisfied that Royal Assent was properly given to the Bill for the Constitution Act 1975 in accordance with the then applicable requirements of law. Each defendant further alleges that the plaintiff is precluded from pursuing his claim in this Court because he had earlier brought proceedings in the Supreme Court of Victoria seeking substantially the same relief as is now sought in this Court on what are said to be grounds substantially identical to those put forward in the present proceedings. The defendants point 1



18 & 19 Vict c 55.



Hayne



J 2.



to the fact that the plaintiff consented to orders dismissing the proceedings in the Supreme Court and they allege that it follows that the plaintiff is now precluded from pursuing the present proceedings. 5



As I indicated in the course of argument, I do not consider it necessary to examine the validity of the arguments advanced by the defendants about the preclusive effect of the orders which were made by consent in the Supreme Court. Rather, it is convenient to focus only upon the question of Royal Assent to the Bill for the Constitution Act 1975. In his statement of claim the plaintiff refers to s 60 of the 1855 Constitution2 as requiring that "every Bill which shall be so passed" – I interpolate "for amendment of the 1855 Constitution" – "shall be reserved for the Signification of Her Majesty's Pleasure thereon". The better view may very well be that, as the State submitted, at the times relevant to this matter the requirement for reservation for signification of the Crown's pleasure on a Bill for amendment of the 1855 Constitution was provided by s 1(1) of the Australian States Constitution Act 1907 (Imp). Section 1(1) of that Act provided that: "There shall be reserved, for the signification of His Majesty's pleasure thereon, every Bill passed by the Legislature of any State forming part of the Commonwealth of Australia which— (a)



alters the constitution of the Legislature of the State or of either House thereof; or



(b)



affects the salary of the Governor of the State; or



(c)



is, under any Act of the Legislature of the State passed after the passing of this Act, or under any provision contained in the Bill itself, required to be reserved;



but, save as aforesaid, it shall not be necessary to so reserve any Bill passed by any such Legislature: Provided that—
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(a)



nothing in this Act shall affect the reservation of Bills in accordance with any instructions given to the Governor of the State by His Majesty; and



(b)



it shall not be necessary to reserve a Bill for a temporary law which the Governor expressly declares necessary to be



Set out in Sched 1 to the Victoria Constitution Act 1855.
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assented to forthwith by reason of some public and pressing emergency; and (c)
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It may be observed at this point that the provisions of the Australian States Constitution Act were subsequently overtaken by the provisions of s 9 of the Australia Acts3, which, so far as presently relevant, provided that: "(2)
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it shall not be necessary to reserve any Bill if the Governor declares that he withholds His Majesty's assent, or if he has previously received instructions from His Majesty to assent and does assent accordingly to the Bill."



No law or instrument shall be of any force or effect in so far as it purports to require the reservation of any Bill for an Act of a State for the signification of Her Majesty's pleasure thereon."



The defendants advance two separate points as complete answers to the plaintiff's allegation that the Bill for the Constitution Act 1975 was not assented to. First, the defendants point to the proclamation published in the Victoria Government Gazette4. The proclamation by the Governor of the State of Victoria recorded that the Bill for the Constitution Act 1975, which had been reserved pursuant to the provisions of the Australian States Constitution Act for the signification of Her Majesty's pleasure thereon, had been laid before Her Majesty in Council and that "by an Order in Council bearing date the twenty-second day of October, 1975, Her Majesty has been pleased to assent to same". By operation of s 6 of the Colonial Laws Validity Act 1865 (Imp)5: "any Proclamation purporting to be published by Authority of the Governor in any Newspaper in the Colony to which such Law or Bill shall relate, and signifying … Her Majesty's Assent to any such reserved Bill as aforesaid, shall be primâ facie Evidence of such … Assent".
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Second, and separately, there has been produced in evidence from the public records of the State a copy of a public record being an Order in Council dated 22 October 1975 recording as follows: "Whereas the Governor of Victoria (being one of the States constituting the Commonwealth of Australia) did, on the 20th day of May 1975, reserve for the signification of Her Majesty's pleasure a Bill passed 3



Australia Act 1986 (Cth); Australia Act 1986 (UK).



4



No 95, 19 November 1975 at 3819.



5



28 & 29 Vict c 63.
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by the Legislature of the said State, which provides that it may be cited as the 'Constitution Act 1975': And whereas the said Bill, so reserved as aforesaid, has been laid before Her Majesty in Council, and it is expedient that it should be assented to by Her Majesty: Now, therefore, Her Majesty doth by this present Order, by and with the advice of Her Privy Council, declare Her Assent to the said Bill." 9



The plaintiff points out, correctly, that neither the Order in Council nor any other document produced in evidence in this Court records the signification of Royal Assent to the Bill for the Constitution Act 1975 by execution under the Royal Sign Manual. But, on any view, it seems to me that the signification of Her Majesty's assent to the Bill is constituted by the Order in Council. As I said in the course of argument, the area of discourse in which this issue arises is Imperial control over colonial legislation. Reservation of a Bill of a colonial legislature for signification of Royal Assent required the colony to reserve the Bill for signification of Royal Assent according to the advice tendered to Her Majesty, not by Her Majesty's colonial Ministers, but by her Imperial Ministers. Once it is understood, as it must be, that the Crown is, in this respect, acting on the advice of its Imperial, as distinct from its colonial, Ministers, it is evident that the practice, long established, of signification of Royal Assent by Order in Council constitutes satisfaction of the requirements of s 1(1) of the Australian States Constitution Act. If authority for that proposition is necessary, it is to be found in the work of Sir Henry Jenkyns, to which counsel for the State referred6, and in Alpheus Todd's work on Parliamentary Government in the British Colonies7.
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There is, in my opinion, no substance in the plaintiff's submission that Royal Assent to a Bill reserved in accordance with the Australian States Constitution Act can be signified only under the Royal Sign Manual.
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On either of the bases relied on by the defendants, it is demonstrated that the Bill for the Constitution Act 1975 was assented to in accordance with law.
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It follows that the plaintiff must fail in this action. It is not necessary to consider whether, if the Constitution Act 1975 had not been validly enacted, any of the more particular consequences alleged by the plaintiff would have followed. Nor is it necessary to consider the questions of preclusion to which I have earlier



6



British Rule and Jurisdiction Beyond the Seas, (1902) at 78.



7



2nd ed (1894) at 170-172.
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referred. The central point which the plaintiff must make good to establish his claim is a point on which he must fail. 13



No question emerges in this case requiring examination of the degree of satisfaction that must be attained before entering summary judgment for a party. This is a case in which it is plain that the plaintiff must fail.



14



There should be judgment for each defendant in the action. judgment should be with costs.



That



























[image: State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ...]
State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ...












[image: State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ...]
State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ...












[image: State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ...]
State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ...












[image: Mabo v Queensland [1992] HCA 23.pdf]
Mabo v Queensland [1992] HCA 23.pdf












[image: Dietrich v R [1992] HCA 57.pdf]
Dietrich v R [1992] HCA 57.pdf












[image: Lane v Morrison [2009] HCA 29.pdf]
Lane v Morrison [2009] HCA 29.pdf












[image: Brebner v Bruce [1950] HCA 36.pdf]
Brebner v Bruce [1950] HCA 36.pdf












[image: Victoria Chapter Newsletter - Victoria GWRRA]
Victoria Chapter Newsletter - Victoria GWRRA












[image: Plenty v Dillon [1991] HCA 5.pdf]
Plenty v Dillon [1991] HCA 5.pdf












[image: Yanner v Eaton [1999] HCA 53.pdf]
Yanner v Eaton [1999] HCA 53.pdf












[image: Lane v Morrison [2009] HCA 29.pdf]
Lane v Morrison [2009] HCA 29.pdf












[image: Momcilovic v The Queen [2011] HCA 34 (8 September 2011 ...]
Momcilovic v The Queen [2011] HCA 34 (8 September 2011 ...












[image: Taylor v Taylor [1979] HCA 38.pdf]
Taylor v Taylor [1979] HCA 38.pdf












[image: Victoria Chapter Newsletter - Victoria GWRRA]
Victoria Chapter Newsletter - Victoria GWRRA












[image: SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf]
SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf












[image: HCA Career Pathway.pdf]
HCA Career Pathway.pdf












[image: R v City of Melb [1920] HCA 6.pdf]
R v City of Melb [1920] HCA 6.pdf












[image: R v City of Melb [1920] HCA 6.pdf]
R v City of Melb [1920] HCA 6.pdf












[image: SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf]
SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf












[image: Ah Yick V Lehmert [1905] HCA 22 ; 2 CLR 593 (7 August 1905) Mag ...]
Ah Yick V Lehmert [1905] HCA 22 ; 2 CLR 593 (7 August 1905) Mag ...












[image: SPECIAL Victoria Government Gazette]
SPECIAL Victoria Government Gazette












[image: Neil v Nott [1994] HCA 23 (1 June 1994) Neil won appeal. Look at ...]
Neil v Nott [1994] HCA 23 (1 June 1994) Neil won appeal. Look at ...












[image: Victoria Secret.pdf]
Victoria Secret.pdf















Rutledge v Victoria [2013] HCA 60.pdf






Page 1 of 9. HIGH COURT OF AUSTRALIA. HAYNE J. PAUL JOHN RUTLEDGE PLAINTIFF. AND. STATE OF VICTORIA & ANOR DEFENDANTS. Rutledge v ... 






 Download PDF 



















 32KB Sizes
 5 Downloads
 231 Views








 Report























Recommend Documents







[image: alt]





State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ... 

State of NSW v Kable [2013] HCA 26 Appeal allowed S ... Latham quote in 1st Uniform Tax case confirmed.pdf. State of NSW v Kable [2013] HCA 26 Appeal allowed Se ... e Latham quote in 1st Uniform Tax case confirmed.pdf. Open. Extract. Open with. Sign 














[image: alt]





State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ... 

... (instructed by Australian Government Solicitor). State of NSW v Kable [2013] HCA 26 (5 June 2013) http://www.austlii.edu.au/au/cases/cth/HCA/2013/26.html.














[image: alt]





State of NSW v Kable [2013] HCA 26 Appeal allowed Section 107 ... 

G R Donaldson SC, Solicitor-General for the State of Western Australia with K H Glancy for the Attorney- .... Latham quote in 1st Uniform Tax case confirmed.pdf.














[image: alt]





Mabo v Queensland [1992] HCA 23.pdf 

... Queensland found favour with the Executive. Council. The Hon. John Douglas, then Premier of the Colony, sent the Governor of Queensland a memorandum.














[image: alt]





Dietrich v R [1992] HCA 57.pdf 

Loadingâ€¦ Page 1. Whoops! There was a problem loading more pages. Retrying... Dietrich v R [1992] HCA 57.pdf. Dietrich v R [1992] HCA 57.pdf. Open. Extract.














[image: alt]





Lane v Morrison [2009] HCA 29.pdf 

Constitutional law (Cth) â€“ Defence power â€“ Military courts â€“ AMC independent. from command structure â€“ Whether creation of AMC beyond the scope of. s 51(vi) of Constitution â€“ Whether creation of AMC inconsistent with power. vested in Govern














[image: alt]





Brebner v Bruce [1950] HCA 36.pdf 

dismissed the complaint on the ground that the authority of the. Postmaster-General to the laying thereof was necessary. Other. points taken by the defendant Bruce were that the regulation was. invalid, because it was outside the regulation-making po














[image: alt]





Victoria Chapter Newsletter - Victoria GWRRA 

touring kit didn't help the official touring image either .... "It sort of sped up initially; it gave a real good burst of speed," said Bartlett. ... Asking $3600.00 (Cdn).














[image: alt]





Plenty v Dillon [1991] HCA 5.pdf 

Abbot (1811) 14 East 1, at p 162 ( 104 ER 501, at p 563 ); Harvey v. Harvey (1884) 26 ChD 644 . It is by no means clear that proceedings under ss.8 and 15 of ...














[image: alt]





Yanner v Eaton [1999] HCA 53.pdf 

Page 1 of 69. HIGH COURT OF AUSTRALIA. GLEESON CJ,. GAUDRON, McHUGH, GUMMOW, KIRBY, HAYNE AND CALLINAN JJ. MURRANDOO BULANYI MUNGABAYI YANNER APPELLANT. AND. GRAEME JOHN EATON RESPONDENT. Yanner v Eaton [1999] HCA 53. 7 October 1999. B52/1998. ORDER.














[image: alt]





Lane v Morrison [2009] HCA 29.pdf 

Aug 26, 2009 - COLONEL PETER JOHN MORRISON, A MILITARY. JUDGE OF ... by Provest Law). S J Gageler .... Lane v Morrison [2009] HCA 29.pdf. Lane v ...














[image: alt]





Momcilovic v The Queen [2011] HCA 34 (8 September 2011 ... 

Momcilovic v The Queen [2011] HCA 34 (8 September ... confirmed overruled DPCSA Act 1981 on penalty.pdf. Momcilovic v The Queen [2011] HCA 34 (8 ...














[image: alt]





Taylor v Taylor [1979] HCA 38.pdf 

Australian legal cases homepage. A state of Injustice - table of contents. Losing Their Grip - The Case of Henry Keogh - table of contents. 22 August 1979 - High Court of Australia. Gibbs J. On or about 12th April 1975 Mr T was served with a petition














[image: alt]





Victoria Chapter Newsletter - Victoria GWRRA 

the best motorcycle mechanics school in the country, and .... Asking $3600.00 (Cdn). Contact Terry LaBoucan - .... CDN Rider Educator. Milt Sorensen. 403-346- ...














[image: alt]





SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf 

Whoops! There was a problem loading more pages. Retrying... SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf. SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf. Open. Extract. Open with. Sign In. Main menu. Displaying SA v Cwlth (First Unifo














[image: alt]





HCA Career Pathway.pdf 

Page 1 of 1. HCA Career Pathway.pdf. HCA Career Pathway.pdf. Open. Extract. Open with. Sign In. Main menu. Displaying HCA Career Pathway.pdf. Page 1 of ...














[image: alt]





R v City of Melb [1920] HCA 6.pdf 

There was a problem previewing this document. Retrying... Download. Connect more apps... Try one of the apps below to open or edit this item. R v City of Melb ...














[image: alt]





R v City of Melb [1920] HCA 6.pdf 

Under and by virtue of the powers conferred on it by the Local. Government A('l 1915 the Council of the City of Melbourne rosdp. a. by-law, to wit, By-law No. 134 of the City of Melbourne. 3. Upon the information of one Michael Maltin O"1'ooJe, infor














[image: alt]





SA v Cwlth (First Uniform Tax Case) [1942] HCA 14.pdf 

65 C.L.R.] OF AUSTRALIA. [HIGH COURT OF AUSTRALiA.] ... C01I8titutional Law-Destroying Juncti01l8 oJ States-Income tax-Financial a88iBt- H. C. OF A. ... or weakening the constitutional functions or capacities of the States or as. involving ...














[image: alt]





Ah Yick V Lehmert [1905] HCA 22 ; 2 CLR 593 (7 August 1905) Mag ... 

... if the Court of Appeal in England were to hear an appeal from the King's Bench ..... 2 CLR 593 (7 Augus ... ection 39 Judiciary Act and the Com Constitution.pdf.














[image: alt]





SPECIAL Victoria Government Gazette 

Aug 13, 2013 - Telephone. (03) 8523 4601. Fax. (03) 9600 0478 email [email protected]. Retail &. Victoria Government Gazette. Mail Sales.














[image: alt]





Neil v Nott [1994] HCA 23 (1 June 1994) Neil won appeal. Look at ... 

Look at Para 5 self representation.pdf. Neil v Nott [1994] HCA 23 (1 June 1994) Neil won appeal. Look at Para 5 self representation.pdf. Open. Extract. Open with.














[image: alt]





Victoria Secret.pdf 

There was a problem loading more pages. Victoria Secret.pdf. Victoria Secret.pdf. Open. Extract. Open with. Sign In. Main menu. Displaying Victoria Secret.pdf.


























×
Report Rutledge v Victoria [2013] HCA 60.pdf





Your name




Email




Reason
-Select Reason-
Pornographic
Defamatory
Illegal/Unlawful
Spam
Other Terms Of Service Violation
File a copyright complaint





Description















Close
Save changes















×
Sign In






Email




Password







 Remember Password 
Forgot Password?




Sign In



















Information

	About Us
	Privacy Policy
	Terms and Service
	Copyright
	Contact Us





Follow us

	

 Facebook


	

 Twitter


	

 Google Plus







Newsletter























Copyright © 2024 P.PDFKUL.COM. All rights reserved.
















